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Goodman's  Appeal.  ^?ncr.  ik- 

Lu  SC    1"* 


Wm^Bemainder--**  Die  unmarried.'^ 

Testator  directed  as  follows :  **  I  give  and  bequeath  unto  my  son  Joseph 
the  sum  of  twenty  thousand  dollars,  in  trust  to  invost  it,  if  possible,  on 
mortgage,  and  to  pay  the  interest  to  my  daughter  Catharine  during  her 
natural  life,  and  tdter  her  death,  I  give  and  bequeath  the  principal  and  in- 
terest thereon  to  her  children,  if  she  was  married  and  had  any,  share  and 
share  alike.  But  if  she  should  die  unmarried,  then  I  give  and  bequeath 
tlie  one  half  thereof  to  my  son  Joseph  and  the  other  half  to  his  fourchil- 
dren.*^  Catharine  died  married,  but  without  having  had  children,  leaving 
her  husband  to  survive  her.  Beld,  that  Joseph  and  his  four  children  were 
entitled  to  the  fund  of  920,000. 

Argued  March  4, 1901.  Appeal,  No.  199,  Jan.  T.,  1900,  by 
Charles  C.  Goodman,  from  decree  of  O.  C.  Berks  Co.,  Jan.  T., 
1894,  No.  46,  oveiTuling  exceptions  to  adjudication  in  the  es- 
tate of  Daniel  Elapp,  deceased.  Before  McCollum,  C.  J., 
IfrrcHBLL,  Fell,  Bbowk  and  Mbstbbzat,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  Daniel  Klapp  died,  testate, 
{m  February  19,  1891,  having,  by  his  last  will  and  testament, 
provided,  inter  alia,  as  follows :  ^^  I  give  and  bequeath  unto  my 
son  Joseph  the  sum  of  twenty  thousand  dollars,  in  trust,  to  in- 
vest it,  if  possible,  on  mortgage,  and  to  pay  the  interest  to  my 
daughter  Catharine  during  her  natural  life,  and  after  her  death, 
I  give  and  bequeath  the  principal  and  interest  thereon,  to  her 
Vol.  cxcix— 1  (1) 
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children,  if  she  was  married  and  had  any,  share  and  share 
alike.  But  if  she  should  die  unmarried,  then  I  give  and  be- 
queath the  one  half  thereof  to  my  son  Joseph  and  the  other 
half  to  his  four  children,  Emma,  Daniel,  Catharine  and  Abra- 
ham; and  if  any  of  them  should  happen  to  die  under  age, 
then  I  give  and  bequeath  the  share  or  shares  of  him,  her  or 
them  so  dying,  unto  the  survivor  or  survivors  of  them." 

Catharine  Klapp  was  unmarried  at  the  date  of  the  will  of 
the  testator,  and  also  at  his  death,  but  she  subsequently  mar- 
ried Charles  C.  Goodman,  and  died  December  4, 1899,  testate, 
without  children,  and  without  ever  having  had  a  child,  leaving 
her  said  husband  to  survive  her,  and  having  appointed  him  the 
executor  of  her  will.  Joseph  Klapp,  the  trustee  named  in  the 
will  of  Daniel  Klapp,  died  March  27,  1893,  and  the  Reading 
Trust  Company  was  appointed  trustee  in  his  stead. 

Bland,  P.  J.,  awarded  the  fund  of  #20,000  to  Joseph  and 
his  four  children. 

Exceptions  to  the  adjudication  were  dismissed  by  the  court 

Error  assigned  was  in  dismissing  exceptions  to  adjudication. 

Henry  Maltzherger^  for  appellant. 

Horace  A.  Yundf^  Isaac  Hiester  and  Cyrtu  Q-.  Derr^  for  ap- 
pellees, were  not  heard. 

Peb  Curiam,  April  1, 1901  : 

The  clear  intention  of  the  testator  was  that  the  bequest  to 
his  daughter  Catharine  for  life  with  remainder  to  her  children, 
should  go  to  his  son  Joseph,  and  his  children  in  the  event  that 
Catharine  died  unmarried,  or  married  without  children. 

The  decree  is  affirmed  at  the  cost  of  the  appellant. 
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1901.]  Syllabas— Statement  of  FaoU. 

Hinnershitz  v.  United  Traction  Company.  Nein  v.  Uni- 
ted Traction  Company.  Dundore  v.  United  Traction 
Company.     Zuber  v.  United  Traction  Company. 

Sirtet  railways— Equity— FreUmincary  injunciionr— Turnpike— (hnsiruO' 
(ion  of  second  track — Ladies, 

Od  a  bill  in  equity  to  restrain  the  construction  of  a  second  U-ack  of  a 
street  railway  on  a  turnpike,  a  preliminary  injunction  was  refused  by  the 
court  below  where  it  appeared  that  the  first  track  was  laid  on  the  turnpike 
north  of  its  center  line,  and  that  the  complainant^s  land  abutted  on  the 
sooth  side  of  the  turnpike,  and  that  the  complainants  had  allowed  over  two 
years  to  pass  by  from  the  date  of  the  construction  of  the  first  ti'ack  before 
they  objected  to  the  constniction  of  the  second  track,  although  they  had 
notice  that  the  railway  was  to  consist  of  two  tracks.  The  supreme  court 
declined  to  interfere  at  this  stage  of  the  case. 

Ai^ed  March  4, 1901.  Appeals,  Nos.  186, 137, 138  and  140, 
Jan.  T.,  1900,  by  plaintiffs,  from  decree  of  C.  P.  Berks  Co., 
Equity  Docket  1899,  Nos.  751,  753,  754,  755,  refusing  prelimi- 
nary injunction  in  the  cases  of  Harrison  S.  Hinnershitz  v.  Uni- 
ted Traction  Company  and  East  Reading  Electric  Railway 
Company ;  David  Dundore  v.  United  Traction  Company  and 
East  Reading  Electric  Railway  Company ;  Jeremiah  W.  Zuber 
T.  United  Traction  Company  and  East  Reading  Electric  Rail- 
way Company  and  Jonathan  D.  Nein  and  David  Nein  v.  United 
Traction  Company  and  East  Reading  Electric  Railway  Com- 
pany. Before  McCollum,  C.  J.,  Mitchell,  Fell,  Brown 
uid  Mestbezat,  JJ.    AfiQrmed. 

Motion  for  a  preliminary  injunction. 

From  the  record  it  appeared  that  the  East  Reading  Electric 
Railway  Company  having  obtained  authority  from  the  town- 
ship supervisors,  and  having  secured  the  consent  of  the  owners 
of  the  Perkiomen  &  Reading  Turnpike  Road  constructed  in  the 
summer  of  1897,  a  railway  track  on  the  north  side  of  the  turn- 
pike. Under  authority  from  the  supervisors  and  the  agree- 
ment with  the  turnpike  company,  the  railway  company  had  a 
right  to  lay  a  second  track.  In  December,  1899,  the  railway 
company  began  to  construct  a  second  track  on  the  south  side 
of  the  turnpike,  and  had  proceeded  to  some  extent  with  the 
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work  when  bills  were  filed  against  it  by  owners  of  land  abut- 
ting on  the  south  side. 

The  court  in  an  opinion  by  Endligh,  J.,  refused  a  prelimi- 
nary injunction  mainly  on  the  ground  of  estoppel  and  laches  on 
the  part  of  the  complainants. 

Hrror  asngned  was  the  decree  of  the  court. 

Cyrus  Q-.  Derr^  with  him  Edward  S.  Kremp^  for  appellant. 

John  Q.  Johnson^  with  him  0.  H.  BvM  and  Biehmond  L. 
Janesy  for  appellees. 

Pbb  Citeiam,  April  1,  1901 : 

We  think  the  court  was  warranted  in  refusing  a  preliminary 
injunction  in  these  cases.  We  do  not  decide  any  of  the  ques- 
tions involved,  but  leave  them  to  be  considered  if  an  appeal  is 
made  from  a  decree  on  final  hearing. 

The  decrees  are  affirmed. 


Peirce,  Executrix,  Appellant,  v.  Peirce. 

Landlord  and  Unanl—Ren^Aecount  staUd^Ettoppel 
An  account  of  rent  rendered  to  a  tenant,  and  not  objected  to  in  a  reason- 
able time,  is  prima  facie  evidence  against  the  tenant ;  but  if  it  appears 
that  within  a  reasonable  time  the  tenant  has  objected,  the  account  rendered 
will  not  be  considered  as  an  account  stated. 

Where  an  executrix  submits  to  one  of  the  beneficiaries  under  the  will  an 
account  of  rents  and  income,  and  includes  an  item  of  rent  for  the  house 
occupied  by  the  beneficiary,  and  the  beneficiary  promptly  objects  to  the 
rent  charged  against  her,  which  objection  results  in  an  agreement  between 
her  and  the  executrix  that  the  amoxmt  of  rent  due  or  to  become  due  shall 
thereafter  be  agreed  upon,  or  be  otherwise  determined,  the  account  ren- 
dered cannot  be  considered  an  account  stated,  nor  will  subsequent  accounts 
rendered  containing  rent  charges  of  the  same  amount  be  considered  ac- 
counts stated,  if  no  agreement  has  been  reached  by  the  parties  as  to  tJie 
amount  of  the  rent. 

Landlord  and  tenant— Executors  and  administrators. 

In  an  action  by  an  executrix  who  is  a  testamentary  tmsteet  toraoover 
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1901.]  Syllabufr— Opinion  of  Court  below. 

rents  alleged  to  be  dae  by  a  beneficiary  under  the  will  for  the  use  of  a 
house  oocapied  by  the  latter,  if  it  appears  from  the  plaintilTs  aooounts 
that  she  had  applied  defendant's  share  of  other  funds  of  the  estate  to  the 
payment  of  the  rent,  and  it  also  appears  that  the  parties  had  Dot  agreed  upon 
the  amount  of  the  yearly  rental,  and  there  is  evidence  for  the  defendant 
that  the  moneys  applied  by  the  plaintiff  to  the  rental  plus  water  rents  paid 
by  defendant  were  equal  to  the  rentals  claimed,  a  verdict  and  judgment 
for  defendant  will  be  sustained. 

Argued  Feb.  12,  1901.  Appeal,  No.  868,  Jan.  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  Chester  Co.,  Jan.  T.,  1899, 
No.  4,  on  verdict  for  defendant  in  case  of  Cidney  Y.  Peirce, 
Executrix  and  Trustee  of  Joshua  N.  Peirce,  Deceased,  v.  Isa- 
bella E.  Peirce.  Before  Mitchell,  Fell,  Bbown,  Mbstbezat 
and  PoTTEB,  JJ.     Afl&nned. 

Assumpsit  for  use  and  occupation  of  a  house.  Before  Hemp- 
hill, P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court,  and 
by  the  charge  of  the  court  below  which  was  as  follows : 

This  case,  as  I  view  it,  resolves  itself  into  the  determination 
of  the  single  question  of  what  was  the  fair  rental  value  of  the 
property  occupied  by  Mrs.  Peirce  from  April  1,  1898,  down  to 
October  1, 1898 ;  what  was  a  &dr  rental  value  for  that  property 
during  that  period  ? 

You  will  recall  that  Joshua  N.  Peirce  died  on  April  11, 1892 ; 
that  he  was  a  large  real  estate  owner,  owning  quite  a  number 
of  houses  in  this  borough,  amongst  them  the  one  the  rent  of  which 
is  in  controversy ;  that  he  provided  in  his  will  that  his  executor 
should,  after  his  death,  amongst  other  things,  attend  to  the  rent- 
ing and  collecting  of  rents,  see  to  the  repairs,  payment  of  taxes, 
etc.,  of  this  real  estate,  and  that  after  deducting  all  the  charges 
and  expenses  against  these  houses  and  ascertaining  the  net  rent, 
that  it  should  be  divided  between  his  sou.  Grant  Peirce,  his 
daughter,  Cidney  Peirce,  his  widow,  Mrs.  Isabella  Peirce,  and 
his  youngest  daughter,  Elsie  Peirce,  in  the  proportion  of  one 
third  to  Cidney,  one  third  to  Grant  and  one  sixth  to  each  of  the 
others.  He  also  made  Miss  Cidney  Peirce,  the  plaintiff,  testa- 
mentary guardian  of  her  half  sister,  Elsie. 

In  conformity  with  the  provisions  of  this  will.  Miss  Peirce 
took  change  of  these  properties,  rented  them,  collected  the  rents 
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and  divided  the  net  proceeds.  From  the  death  of  Mr.  Peiroe 
down  to  April  1, 1898,  a  period  of  almost  a  year,  a  year  all  but 
eleven  days,  Miss  Cidney  Peirce,  Mrs.  Isabella  Peirce  and  Elsie 
lived  in  this  house  under  an  agreement  or  arrangement  between 
themselves  and  Mr.  Grant  Peirce  that  no  rent  should  be  paid, 
and  that  they  would  contribute  proportionately  to  the  running 
expenses  of  the  house.  Difficulties,  however,  at  the  end  of  the 
year  or  about  that  time,  occurred  between  Mrs.  Peirce  and  Miss 
Peirce,  when  Miss  Peirce  withdrcw  from  this  house  and  went  to 
one  of  her  own,  and  they  have  resided  separate  ever  since. 

This  action  is  brought  to  recover  rent  from  that  period,  from 
the  time  of  their  separation,  from  the  time  of  Miss  Peirce's 
withdrawal  from  that  house,  from  April  1,  1893,  down  to 
October  1,  1898,  a  period  of  five  years  and  six  months.  The 
plaintiff  claims  that  it  should  be  at  the  rate  of  $300  per  annum, 
and  bases  that  claim  on  two  grounds :  Firat,  that  by  the  opera- 
tion of  the  equitable  doctrine  of  estoppel  they  are  entitled  to 
recover  at  the  rate  of  $800  per  year ;  and,  secondly,  that  it  is 
a  fair  rental  value  for  the  property. 

What  is  meant  by  estoppel,  as  applied  in  this  case,  is  that 
there  was  tendered  semiannually  or  annually,  during  the  whole  of 
this  period  of  five  years  and  six  months,  stated  accounts  to  Mrs. 
Isabella  Peirce,  in  which  she  was  charged  at  the  rate  of  $800  per 
year  for  this  house ;  that  she,  never  having  objected  to  that 
charge  within  a  reasonable  time.  Miss  Peirce  was  entitled  to 
consider  her  silence  as  giving  consent,  acquiescing  in  the  charge, 
and  was  justified  in  making  distribution  accordingly.  And,  I 
may  say  to  you,  if  there  were  nothing  else  in  this  case  except 
that,  and  Miss  Pierce  would  be  in  any  way  injured  by  reason 
of  Mrs.  Peirce's  failurc  to  protest  against  Uie  charges  inserted 
against  her,  within  a  rcasonable  time,  I  say  if  it  would  result 
in  her  injury  or  her  loss,  the  equitable  doctrine  of  estoppel 
would  apply  and  she  could  not  at  this  time,  after  having  by  her 
silence  occasioned  a  loss  to  Miss  Peirce,  come  in  now  and  pro- 
test or  defend  against  the  charge  thus  made.  [But,  as  I  recall 
the  testimony,  there  is  no  evidence  here,  no  satisfactory  evi- 
dence at  least,  that  Miss  Peirce  would,  even  if  you  should  see 
fit  to  change  the  amount  of  rent  from  $300  to  a  less  amount, 
do  her  any  harm  or  injury.]  [5]  She  made  distribution,  as  she 
said,  on  that  basis,  but  it  was  a  distribution,  as  we  learned  af tei^ 


Digiti 


ized  by  Google 


PEIRCE  V.  PEIRCE.  7 

1901.]  Opinion  of  Court  below. 

wards,  by  process  of  bookkeeping,  at  least  as  far  as  her  gnar- 
dianship  was  concerned.  In  order  that  no  injury  might  befall 
her,  should  a  different  rental  be  fixed  upon  than  that  charged, 
she  had  the  decree  of  the  orphans'  court  modified  for  the  very 
purpose  of  protecting  her  against  loss. 

As  to  the  distribution  made  with  Mr.  Peirce,  the  testimony, 
as  I  recall  it,  was  not  very  clear,  was  very  unsatisfactory. 
Neither  Miss  Peirce  nor  Mr.  Grant  Peirce  could  give  you  any 
idea  of  how  the  account  at  this  time  stood.  [So  that  I  may  say 
to  you  as  far  as  the  doctrine  of  equitable  estoppel  is  concerned, 
it  is  not  applicable  here]  [6]  for  that  reason,  and  for  another. 
These  accounts  commenced  to  run,  as  I  said,  from  April  1, 1898. 
The  first  one  rendered  was  October  1, 1898,  in  which  the  rental 
was  put  at  the  rate  of  $300  per  annum,  the  charge  being  for 
those  six  months,  $150.  As  I  said  before,  within  a  reasonable 
time  when  an  accoimt  of  that  kind  is  presented,  if  it  is  objec- 
tionable, the  party  should  enter  a  protest  against  it.  But,  these 
parties,  after  this  account  was  rendered,  entered  into  an  agree- 
ment by  which  they  mutually  agreed  to  disregard  the  charge 
therein  fixed,  by  showing  that  Mrs.  Peirce  had  agreed  to  pay 
rent,  but  that  the  amount  thereof  should  be  agreed  upon  be- 
tween them  or  fixed  thereafter  in  some  way.  So  that  Miss 
Peirce  and  all  those  who  were  parties  to  that  agreement  virtu- 
ally said  we  will  disregard  the  charge  that  has  been  inserted 
here  at  the  rate  of  $300  rental  per  year,  and  we  will  agree  be- 
tween ourselves  sometime,  or  fix  it  in  some  other  way  at  a  later 
period  what  is  already  now  due  and  what  may  become  due 
hereafter.  Such  agreement  was  never  entered  into,  and  it  was 
never  determined.  Whose  fault  it  was  it  is  difficult  to  say. 
Perhaps  the  fault  of  both,  because,  as  I  recall  the  testimony, 
neither  of  them  ever  made  any  effort  to  agree  or  to  fix  upon  a 
rental  for  this  property.  So  it  is  that  it  is  brought  for  you  to 
fix,  they  having  failed  to  agree  upon  it  or  to  submit  it  to  any 
other  tribunal. 

Since  the  doctrine  of  equitable  estoppel  does  not,  in  my  judg- 
ment, apply  in  this  case  for  the  reasons  already  stated,  the  only 
question  for  your  consideration,  it  seems  to  me,  is  what  is  a  fair 
rental  for  this  property  ?  The  plaintiff  has  tried  to  satisfy  you 
that  the  amount  that  she  had  inserted  from  time  to  time  in  these 
accounts  was  a  fair  rental  value,  and  she  calls  before  you  for 
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that  purpose  Plummer  E.  Jefferis,  who  is  a  builder  and  contnu>- 
tor  in  the  town  here,  and  three  of  our  active  real  estate  agents, 
Mr.  Brown,  Mr.  Way  and  Mr.  Passmore.  They  all  in  substance 
agree  that  $800  is  a  fair  rental  value  for  that  property,  Mr.  Pass- 
more  perhaps  going  a  little  higher,  saying  from  $25.00  to  $30.00 
a  month,  which  would  be  from  $300  to  $360  per  year.  But,  all 
the  testimony,  exclusive  of  Miss  Cidney  Y.  Peirce,  who  may  be 
supposed  to  have  some  interest  in  the  matter  and  perhaps  some 
feeling,  that  is  the  uncontradicted  testimony,  as  I  recall  it,  be- 
cause the  defendant  did  not  even  give  her  own  view  as  to  the 
fair  rental  value  of  it,  the  undisputed  and  uncontradicted  testi- 
mony, if  it  can  be  credited,  and  that  is  a  question  for  the  jury, 
can  you  credit  the  statements  of  these  men  ?  Is  their  judgment 
reliable?  If  it  is,  you  will  have  but  little  difficulty,  I  think,  in 
reaching  the  conclusion  that  $300  is  the  fair  rental  value  of  this 
pi'operty.  The  testimony  of  these  witnesses  is  not,  as  I  recall  it^ 
in  anywise  contradicted.  However,  three  of  these  witnesses, 
as  I  recall  it,  in  giving  that  as  the  fair  rental  value,  say  that  it  is 
based  upon  a  custom  prevailing  here  that  at  such  rates  the  land- 
lord pays  the  water  rent.  Now,  if  that  is  the  case,  and  as  I  say 
it  is  testified  to  by  three  of  the  plaintiff's  witnesses,  as  I  recall 
it,  I  think  by  Thomas  B.  Brown,  by  Passmore  and  by  Marshall 
S.  Way,  they  all  say  the  landlord  would  be  required  to  pay  the 
water  rent  The  landlord  here,  who  is  Miss  Peirce,  has  not 
paid  the  water  rent,  it  seems,  but  it  was  paid  by  Mrs.  Isabella 
E.  Peirce.  She  tells  you  that  she  paid  for  the  fiist  two  years  at 
the  rate  of  $17.00, — this  testimony  is  also  uncontradicted— which 
would  amount  in  the  two  years  to  $34.00.  For  the  balance  of 
the  time,  three  and  one  half  years,  she  paid  at  the  rate  of  $13.00, 
or  $45.50,  making  $79.60.  So  that  if  you  should  find  that  $300 
was  a  fair  rental  value,  as  testified  to  by  these  men,  and  that  it 
was  based  on  the  assumption  that  the  landlord  would  pay  the 
water  rent,  Mrs.  Peii'ce  would  be  entitled  to  a  credit  to  that 
extent. 

[Now,  the  testimony,  as  I  recall  it,  shows  that  these  accounts, 
ten  in  number,  show  in  the  aggregate,  or  when  balanced  up  to 
October  1, 1898,  a  balance  due  the  estate.  This  on  the  basis  of 
$300  rent.  She  has  charged  herself  in  this  account  with  $300, 
which  shows  a  balance  of  $402.23  due  the  estate.  One  sixth 
ot  that  belongs  to  Mrs.  Peirce,  and  of  course  it  would  not  be 
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proper  to  charge  her  with  it.  But,  deducting  her  share  of  this 
balance,  $67.04,  that  is  on  the  basis  now  of  $300,  leaves  a  bal- 
ance due  hy  her  to  the  estate  of  $835.18.  Then,  having  paid 
out  the  water  rent  as  I  have  called  your  attention  to  it,  to  the 
amount  of  $79.50,  she  would  be  entitled  to  a  credit  of  that 
amount,  which  would  reduce  the  balance  due  from  her  to  this 
estate  to  $255.68  with  interest  on  that  amount  from  October  1, 
1898,  to  the  present  time.  Now,  as  I  say,  that  is  on  the  basis 
you  will  understand  of  $300,  because  the  accounts  were  kept  on 
that  basis.  I  do  not  think  it  is  disputed  that  is  the  balance 
shown,  and  it  works  out  according  to  my  figures  in  that  way. 

K,  however,  you  determine  that  it  is  of  less  value  than  $300, 
the  rental  value,  of  course,  you  will  make  the  proper  deduc- 
tion.] [7]  But,  as  I  said  before,  if  you  credit  the  testimony 
of  these  witnesses  that  have  been  called,  and  think  their  judg- 
ment is  reliahle  on  this  matter,  it  seems  to  me  you  can  reach 
but  the  one  conclusion,  and  that  is  that  $300  is  a  fair  and  reason- 
ahle  price  for  the  rental  of  this  property,  and  it  works  out  in 
the  way  stated  according  to  my  figures.  I  think  it  was  not  dis- 
puted that  the  balance  due  the  estate,  as  embodied  in  the  testi- 
mony of  Cidney  Y.  Peirce  when  she  was  on  the  stand,  on  the 
basis  of  $300  a  year  being  accounted  for  by  her,  was  $402.23, 
less  one  sixth,  Mrs.  Peirce's  share,  which  would  leave  a  balance 
due  from  her  to  the  estate  of  $335.18,  less  $79.50  of  water  rents 
paid  hy  her,  which  would  leave  a  balance  due  from  her  to  the 
estate  of  $255.68,  with  interest  on  that  amount,  from  October  1, 
1898,  down  to  the  present  time. 

The  plaintiff  has  requested  me  to  charge  you  upon  the  fol- 
lowing points : 

L  That  if  from  all  the  evidence  it  is  found  that  for  a  period 
of  years  plaintiff  served  defendant  or  her  attorneys  with  vari- 
ous rent  accounts,  each  charging  the  defendant  with  rent  at 
the  rate  of  $300  per  annum,  and  that  during  said  period,  from 
April  1, 1893,  to  October  1, 1898,  said  defendant  neglected  or 
failed  to  notify  said  plaintiff  of  her,  the  defendant's  unwilling- 
ness to  pay  the  rent  as  charged  to  her  therein,  and  that  in  re- 
liance thereupon  the  plaintiff  made  distribution  upon  the  basis 
of  said  accounts,  the  verdict  must  be  for  the  plaintiff  for  the 
full  amount  of  the  claim.    Amwer :  Refused.  [4] 

2.  That  if,  from  all  the  evidence,  the  jury  find  that  for  a  pe- 
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riod  of  years  the  plaintiff  served  the  defendant  or  her  attorneys 
with  various  rent  accounts,  each  charging  the  defendant  with 
rent  at  the  rate  of  $300  per  annum,  and  that  during  said  period, 
from  April  1, 1893  to  October  1, 1898,  said  defendant  neglected 
or  failed  to  notify  the  plaintiff  of  the  defendant's  unwillingness 
to  pay  the  rent  as  charged  to  her  therein,  and  that  the  plaintiff  in 
reliance  thereupon  permitted  said  defendant  to  continue  in  the 
occupancy  of  the  premises  in  question,  and  would  otherwise 
have  taken  steps  to  terminate  said  occupancy  in  order  to  sub- 
stitute a  tenant  able  and  willing  to  pay,  the  verdict  must  be  for 
the  plaintiff  for  the  full  amount  of  the  claim.  Answer :  I  have 
said  in  my  general  charge  all  that  is  necessary  in  answer  to 
these  two  points,  and  they  must  therefore  be  refused.  [3] 

3.  Under  all  the  evidence  the  verdict  must  be  for  plaintiff 
for  the  full  amount  of  the  claim.  Answer :  That  I  am  unable 
to  affirm.  I  must  refuse  that  also.  I  have  said  all  that  is  nec- 
essary in  relation  to  that  point  in  my  general  charge.  [10] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  among  others  were  (3-7,  10)  above  instruc- 
tions, quoting  them ;  (11)  dismissing  rule  for  new  trial. 

William  M.  Hayes^  with  him  J.  Carroll  Hayes,  for  appellant. — 
Under  the  facts  the  doctrine  of  account  stated,  unquestionably 
applied,  with  the  result  that  the  items  of  charge  for  rent  were 
prima  facie  binding  and  correct:  Thompson  v.  Fisher,  13  Pa. 
810 ;  Phillips  v.  Tapper,  2  Pa.  323-326;  Sergeant's  Executors 
V.  Ewing,  30  Pa.  76 ;  Sergeant's  Heirs  v.  Ewing,  36  Pa.  166 ; 
Ahl's  App.,  129  Pa.  26;  HoUoway's  Est.,  29  W.  N.  C.  438; 
Fickett  V.  Cohu,  14  Daly,  650  ;  Welsh  v.  Brown,  60  N.  J.  Eq. 
887 ;  Wiggins  v.  Burkham,  10  Wall.  129;  Talcott  v.  Chew,  27 
Fed.  Repr.  273;  Knickerbocker  v.  Gould,  115  N.  Y.  633. 

The  court  below,  we  submit,  was  also  clearly  in  error  in  re- 
fusing to  permit  the  jury  to  pass  upon  the  question  of  estoppel : 
Wilcox  V.  Rowley,  11  Atl.  Repr.  397 ;  Chapman  v.  Chapman, 
69  Pa.  214 ;  Logan  v.  Gardner,  136  Pa.  588 ;  Woods  v.  Wilson, 
87  Pa.  379 ;  Hill  v.  Epley,  31  Pa.  331 ;  Miranville  v.  Silver- 
thorn,  48  Pa.  147 ;  Moore  v.  Smith,  14  S.  &  R.  392. 

The  trust  here  being  given  not  by  name  but  as  executrix  and 
it  being  annexed  to  her  office  as  such,  her  trust  accounts  can 
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alone  be  investigated,  and  distribution  made,  by  the  orphans* 
court.  It  has  exclusive  jurisdiction:  Erie  Dime  Savings  & 
Loan  Co.  v.  Vincent,  106  Pa.  316 ;  Wapples's  App.,  74  Pa.  100 ; 
Innes's  Estate,  4  Whart.  179 ;  Baird's  Case,  1 W.  &  S.  288,  290 ; 
Lafferty  v.  Corcoran,  180  Pa.  309 ;  Strouse  v.  Lawrence,  160 
Pa.  421,  425;  Phillips  v.  Allegheny  VaUey  R.  R.  Co.,  107  Pa. 
466;  Barber  v.  Ross,  18  Pa.  C.  C.  R.  613. 

A.  M.  Holding^  with  him  J.  Frank  E.  Hause^  for  appellee. — 
The  principle  of  **  account  stated  "  cannot  be  invoked  to  fix  the 
rent  of  this  house  at  ^00  per  annum,  for  two  reasons :  (1)  Be- 
cause that  principle  has  no  application  to  accounts  or  state- 
ments of  the  character  of  those  served  upon  the  defendant  in 
this  case ;  (2)  because  there  was  no  such  acquiescence  upon 
the  part  of  the  defendant  as  would  justify  an  inference  that  she 
assented  to  the  correctness  of  the  items  therein  relative  to  the 
rent  of  this  house  at  the  rate  of  $300  per  annum :  Wister's  Ap* 
peal,  86*  Pa.  162 ;  Ahl's  Appeal,  129  Pa.  26 ;  Keating  v.  Ome, 
77  Pa.  89 ;  Union  Bank  v.  Knapp,  3  Pick.  96 ;  Quincey  v. 
White,  68  N.  Y.  370 ;  Cartwright  v.  Greene,  47  Barbour,  10. 

The  facts  here  upon  which  it  is  sought  to  found  an  estoppel 
are  undisputed,  and  the  question  was  one  for  the  determination 
of  the  court:  Keating  v.  Ome,  77  Pa.  89. 

If  the  plaintifif  has  not  shown  that  she  was  reasonably  misled 
by  the  silence  of  the  defendant,  there  is  no  estoppel :  Larkins's 
App.,  38  Pa.  467 ;  Silliman  v.  Whitmer  &  Sons,  11  Pa.  Supe- 
rior Ct  244 ;  Patterson  v.  Ly tie,  11  Pa.  63 ;  Thompson's  App., 
126  Pa.  878. 

No  question  of  set-off  is  involved  in  this  case. 

Opinion  by  Mb.  Jitsticb  Mbstbbzat,  April  1, 1901 : 
This  action  was  brought  to  recover  for  the  use  and  occupa- 
tion of  a  dwelling  house  in  the  borough  of  West  Chester.  The 
plaintiff  claims  of  the  defendant  the  sum  of  $1,660,  being  for 
the  period  of  five  years  and  six  months,  from  April  1, 1893  to 
October  1, 1898,  at  the  rate  of  $300  per  year. 

Joshua  N.  Peirce  died  on  April  11,  1892,  seized  of  a  large 
amount  of  real  estate  in  West  Chester  borough,  consisting  of  a 
number  of  houses  and  lots,  and  among  them  the  house  and  lot 
for  which  the  rent  in  this  suit  is  claimed.    He  left  surviving 
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him  a  widow,  Isabella  E.  Peirce,  the  defendant,  her  minor  child 
Elsie  and  two  adult  children  of  a  former  marriage,  Cidney  Y. 
Peirce  and  W.  Grant  Peirce.  He  with  his  wife  and  two  daugh- 
ters resided,  at  the  time  of  his  death,  in  the  house,  the  rent  of 
which  is  in  controversy  in  this  action.  In  his  wUl,  Joshua  N. 
Peirce  gave  the  one  third  of  the  net  rents  of  all  his  real  estate 
to  his  wife  and  daughter  Elsie,  share  and  share  alike,  during  the 
widowhood  of  the  former,  and  upon  her  remarriage  or  death  her 
interest  in  his  estate  was  to  cease,  and  was  to  pass  to  her  daugh- 
ter Elsie  during  her  life  with  remainder  to  the  latter's  issue. 
After  some  specific  bequests,  he  gave  the  residue  of  his  estate  to 
his  two  other  children  in  equal  shares  and  appointed  them  exec- 
utors of  his  will.  They  were  authorized  to  sell  any  of  his  real 
estate,  with  the  proviso,  however,  that  they  should  secure  the 
interest  of  his  widow  and  daughter  Elsie  in  such  part  thereof 
as  might  be  sold,  and  that  the  house  and  lot  where  he  resided 
should  not  be  sold  prior  to  the  marriage  or  death  of  his  widow, 
without  her  written  consent.  His  adult  children  were  named 
as  testamentary  guardians  of  his  daughter  Elsie  during  her 
minority.  Grant  Peirce  renounced  his  right  to  act  as  executor, 
and  letters  testamentary  were  granted  to  Cidney  Peirce  alone. 
Under  the  provisions  of  the  will,  the  executors  were  authorized 
to  take  possession  of,  lease  the  real  estate  and  collect  the  rents. 

After  her  father's  death,  Cidney  Peirce  continued  to  reside 
with  the  widow  and  her  daughter  Elsie  in  her  father's  home- 
stead until  April  1, 1893,  when  she  removed  elsewhere,  and  the 
widow  and  her  daughter  remained  there  until  this  suit  was 
brought.  While  Cidney  and  the  widow  resided  together,  no  rent 
was  demanded  or  paid  for  the  premises  and  each  paid  an  equal 
share  of  the  running  expenses  of  the  house.  About  April  1, 
1893,  Mrs.  Peirce  was  requested  to  sign  a  lease  for  the  premises 
which  she  was  occupying,  but  she  declined  to  do  so  and  assigned 
as  a  reason  that  her  husband  never  expected  her  to  pay  any  rent 
for  the  property. 

In  October,  1893,  the  plaintiff  prepared  and  furnished  to  the 
defendant  an  account  showing  the  rents  received  from,  and  the 
expenses  incurred  in  and  about,  all  the  properties  from  May  1, 
1892,  until  October  1,  of  that  year.  On  the  debtor  side  of  the 
account  appeared  the  following  item :  *'  To  rent  due  from  Mrs. 
Isabella  E.  Pierce  for  Church  street  house  from  April  1,  1898, 
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to  October  1, 1893,  $150."  Every  six  months  thereafter,  until 
October  1,  1898,  a  similar  account  containing  a  like  charge 
against  the  widow  was  rendered,  except  one  year  when  a  chai^ 
of  tSOO  was  made  for  the  whole  year.  By  an  agreement^  dated 
December  28, 1893,  and  executed  under  the  hands  and  seals  of 
the  widow  and  the  two  adult  children,  it  was  provided,  inter 
alia,  ^  that  Isabella  E.  Peirce  is  to  pay  rent  for  the  dwelling 
house  occupied  by  her,  the  amount  due  and  to  become  due  to 
be  hereafter  agreed  upon,  or  to  be  otherwise  determined.*' 

It  appears  from  the  plaintiffs  testimony  that  she  collected 
the  rents  of  all  the  properties  of  the  estate,  except  that  in  the 
possession  of  the  defendant,  and  paid  the  latter  her  share  in 
cash  until  June  8, 1893.  Thereafter  the  plaintiff  applied  the 
defendant's  share  of  the  net  income  to  the  payment  of  the  rent 
claimed  to  be  due  by  her.  This  amounted  to  $1,247.77,  leav- 
ing a  balance  due  the  plaintiff  October  1,  1898,  according  to 
her  calculation,  of  $335.18.  This  does  not  take  into  account 
the  water  rent  which  was  paid  by  Mrs.  Peirce  on  the  property 
she  occupied.  The  rents,  it  is  claimed  by  the  plaintiff,  were 
disbursed  by  her  on  a  basis  of  $300  per  annum  for  the  property 
occupied  by  the  defendant.  There  was  no  express  agreement 
at  any  time  between  the  parties  as  to  the  amount  of  rent  **due 
and  to  become  due  "  by  the  defendant,  nor,  prior  to  October  1, 
1898,  was  there  any  special  request  by  plaintiff  for  the  payment 
of  any  balance  of  rent  Defendant  made  no  demand  for  more 
money  when  the  accounts  were  presented,  and  raised  no  objec- 
tion to  the  charge  therein  against  her  of  $300  per  year  for  the 
property. 

The  testimony  in  the  case  does  not  justify  the  conclusion 
that  the  plaintiff  distributed  the  net  income  from  the  proper- 
ties to  her  brother  and  sister  on  the  basis  of  a  charge  of  $300 
per  annum  for  the  rent  of  the  premises  occupied  by  the  defend- 
ant On  the  contrary,  we  think  the  inference  from  all  the  facts 
disclosed  is  that  she  took  due  precaution  to  protect  herself  in 
this  respect  until  the  annual  rental  should  be  determined  as 
provided  in  the  written  agreement  between  the  parties. 

The  first  and  second  assignments  of  error  relate  to  the  exclu- 
sion of  certain  testimony  of  the  plaintiff,  by  which  she  offered 
to  show  that  she  relied  on  the  payment  of  the  rent  at  the  rate 
of  $300  per  year,  and  that  if  she  luui  known  that  the  defendant 
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was  not  willing  to  pay  at  that  rate,  she  would  have  tried  to  get 
another  tenant.  The  third  and  fourth  assignments  allege  error 
in  the  court's  refusal  to  affirm  the  plaintiff's  first  and  second 
points  for  charge.  These  four  assignments,  together  with  the 
fifth  and  sixth  assignments,  raise  the  question  as  to  the  effect 
of  the  rendition  of  the  successive  accounts  by  plaintiff,  in- 
cluding the  charge  of  rent  against  Mrs.  Peirce,  and  her  action 
in  regard  thereto.  It  is  contended  by  the  appellant  that  these 
accounts  became,  under  the  circumstances,  accounts  stated 
against  both  parties,  and  as  such  fixed  the  defendant  for  $300 
per  annum  as  the  rent  due  from  her  for  the  property  she  occu- 
pied, and  that  she  is  now  estopped  from  alleging  anything  to  the 
contrary.  If  this  contention  be  correct,  these  assignments  should 
be  sustained. 

It  is  well  settled  that  an  account  rendered  to  a  party  indebted 
by  his  creditor,  and  not  objected  to  in  a  reasonable  time,  is  prima 
facie  evidence  against  the  party  to  whom  it  is  rendered :  Ser^ 
geant's  Executors  v.  Ewing,  30  Pa.  75.  It  is  said  by  Lord 
Mansfield  in  Trueman  v.  Hurst,  1  Term  Rep.  42,  that  an  ac- 
count stated  ^*  is  an  agreement  by  both  parties  that  all  the  arti- 
cles are  true."  It  must  be  understood  by  both  parties  that  the 
account  is  a  final  adjustment  of  the  items  contained  therein  and 
as  to  the  balance  struck :  1  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
448.  The  assent  to  the  account  rendered  by  the  creditor  by 
which  the  agreement  is  made  on  the  part  of  the  debtor  may  be 
established  by  the  conduct  of  the  latter,  and  hence  by  his  acquies- 
cence for  a  reasonable  time  after  the  account  has  been  presented 
to  him.  The  consent  of  the  debtor  must  be  direct  and  uncondi- 
tional and  must  appear  in  some  way,  as  it  is  his  consent  that  im- 
parts to  an  account  rendered  the  character  of  an  account  stated : 
McCall  V.  Nave,  52  MIbs.  494.  But  acquiescence  in  the  correct- 
ness of  the  items  of  an  account  is  not  conclusively  established 
by  its  retention  by  the  debtor.  This  may  be  explained  and  suc- 
cessfully rebutted  by  showing  other  facts  in  the  case.  '*  Thus 
the  fact  of  retention  may  be  explained  by  showing  that  the  party 
failing  to  object  was  absent  from  home,  suffering  from  illness, 
or  expected  shortly  to  see  the  other  party,  or  that  the  parties 
had  already  come  to  a  disagreement  when  the  account  was 
rendered : "  1  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  453.  Many 
authorities  are  cited  in  support  of  this  principle.     In  Kusterer 
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Brewing  Company  v.  Friar,  99  Mich.  190,  it  is  held  that  where 
a  party  renders  an  account  which  is  at  variance  with  the  posi- 
tive contract  of  the  parties  as  to  the  price  of  the  articles  in- 
eluded  therein,  its  silent  retention  does  not  render  it  an  account 
stated. 

Applying  these  principles  to  the  facts  of  the  case  in  hand  it 
is  clear  that  the  account  rendered  by  the  plaintiff  did  not  be- 
come an  account  stated  as  to  the  defendant.  The  first  account 
was  presented  to  the  defendant  by  the  plaintiff  in  October, 
1893,  and  was  a  semiannual  statement  of  the  receipts  of  the 
rents  and  disbursements  up  to  October  1,  1893.  This  con- 
tained the  charge  of  $150,  the  half  yearly  rent  of  the  premises 
occupied  by  the  defendant.  Silence  on  the  part  of  Mrs.  Peirce 
for  a  reasonable  period  would  have  shown  an  acquiescence  in 
the  charge  against  her  and  would  have  made  her  liable  to  ac- 
count to  the  plaintiff  for  the  rent  at  the  rate  of  $300  per  year. 
But,  on  the  other  hand,  an  objection  by  the  defendant  would 
have  conclusively  deprived  the  account  from  having  that  effect 
and  would  have  prevented  it  from  being  used  as  evidence  to 
establish  the  defendant's  assent  to  that  rate  of  rent  for  the 
premises.  The  facts  disclosed  show  that  Mrs.  Peirce  did  not 
only  not  remain  silent  as  to  the  charge  against  her,  but  also  that 
she  objected  to  it,  and  that  her  objection  resulted  in  an  agree- 
ment between  the  parties  in  interest  that  *Hhe  amount  (of 
rent)  due  and  to  become  due  to  be  hereafter  agreed  upon,  or 
to  be  otherwise  determined."  This  agreement  was  made  De- 
cember 23, 1893,  before  the  second  semiannual  statement  was 
rendered,  and  must  be  regarded  as  a  positive  declaration  by 
the  defendant  that  she  did  not  accede  to  the  rate  proposed  in 
the  account,  and  must  be  taken  as  the  assent  of  the  plaintiff 
that  the  rate  of  rent  **  due  and  to  become  due,"  should  there- 
after be  adjusted.  The  agreement  of  the  parties  applied  ex- 
plicitiy  not  only  to  the  statement  rendered  in  October,  1898, 
but  also  to  all  subsequent  accounts,  and  thus  deprived  them 
of  the  character  of  stated  accounts.  After  this  contract  had 
been  entered  into,  the  defendant  was  not  required  to  notify 
the  plaintiff  of  her  objection  to  the  charge  in  each  of  the  sev- 
eral accounts,  but  could  rely  upon  the  rate  being  unfixed  until 
it  had  been  '^agreed  upon,  or  otherwise  determined."  The 
retention  of  the  accounts  by  the  defendant,  under  the  drcum- 
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stances,  could  not  mislead  the  plaintiff  into  a  belief  that  the 
defendant  acquiesced  in  the  charge  against  her,  and  thereby 
justify  the  plaintiff  in  distributing  the  rents  of  the  properties 
or  in  taking  any  other  action  relative  thereto  on  the  basis  of  a 
rent  of  $300  per  year  to  be  paid  by  the  defendant.  Neither 
would  the  failure  by  the  defendant  to  object  to  the  accounts 
determine  the  rate,  and  unless  the  parties  agreed,  the  rate 
must  necessarily  be  determined  by  a  court  and  jury,  as  was 
done  in  this  case.  There  was,  therefore,  no  account  stated 
«  which  would  estop  the  defendant  from  having  the  rate  of  rent 
at  which  she  was  chargeable  adjusted  in  this  case. 

The  remaining  assignments,  except  the  eleventh,  allege  error 
by  the  court  in  permitting  the  jury  to  deduct  from  the  rent 
due  the  plaintiff  the  defendant's  shai*e  in  all  the  rents,  which 
was  applied  by  the  plaintiff  as  payments  on  defendant's  rent  as 
it  was  collected  by  the  plaintiff.  The  learned  counsel  for  the 
appellant  contend  that  this  was  a  direction  to  the  jury  to  allow 
against  the  plaintiff's  claim  a  set-off  of  the  defendant's  share 
of  trust  funds  in  the  hands  of  the  plaintiff  as  trustee,  and 
thereby  to  make  a  distribution  of  said  funds  in  the  court  of 
common  pleas. 

If  the  plaintiff's  premises  were  correct,  her  conclusion  would 
logically  follow,  and  the  action  of  the  court  below  would  be 
erroneous.  The  facts  disclosed  on  the  trial,  however,  do  not 
show  that  there  was  five  and  a  half  years'  rent  due  from  the 
defendant  at  the  time  the  suit  was  brought  It  is  true  that 
the  plaintiff's  statement  avers  that  amount  of  rent  to  be  due  and 
payable.  But  the  testimony  of  the  plaintiff  herself,  which  is  not 
impeached  by  other  testimony  or  the  facts  in  the  case,  estab- 
lishes the  fact  that  during  the  period  for  which  the  rent  is 
claimed,  the  plaintiff  collected  the  rents  from  the  other  proper- 
ties and  applied  defendant's  share  thereof  as  payment  for  the 
rent  due  from  Mrs.  Peirce  for  the  premises  she  occupied.  She 
therefore  did  not  hold  Mrs.  Peirce's  share  of  the  funds  thus 
c'oUected  as  moneys  of  Mrs.  Peirce  awaiting  distribution  by 
the  orphans'  court,  but  she  took  the  responsibility  of  applying 
it  to  the  indebtedness  due  the  estate  from  the  defendant.  Hav- 
ing made  this  application  of  the  money,  and  Mrs.  Peirce  not 
objecting,  there  was  not  five  and  a  half  years'  rent  due  from 
the  defendant  when  this  action  was  brought,  but  only  the  bal- 
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ance  after  the  deduction  of  the  payments  thus  credited  by  the 
plaintiff.  In  fact,  the  plaintiff  testifies  that  thei*e  was  due  the 
sum  of  $402.22,  less  the  one  sixth  thereof,  from  the  defendant 
after  she  (the  plaintiff)  had  applied  $1,247.77,  the  defendant's 
share  of  the  rents,  to  the  payment  of  the  rent,  due  from  the 
defendant,  and  that  said  sum  is  the  amount  claimed  in  this 
action.  It  is  clear,  therefore,  that  no  question  of  set-off  in  the 
technical  sense  of  the  term  arises,  and  that  the  claim  in  the 
present  suit  is,  as  stated  by  plaintiff,  the  sum  named  by  her 
as  a  balance,  computed  and  ascertained  by  her  on  a  basis  of 
fSOO  per  year  for  the  premises  occupied  by  the  defendant. 
Had  the  jury  under  the  court's  instructions  found  $800  to  be  a 
reasonable  rent  for  the  premises,  the  verdict  would  have  been 
for  the  plaintiff  for  the  amount  she  claimed.  But  the  plain- 
tiff's contention  in  this  respect  was  not  sustained  by  the  jury, 
and  a  lower  rate  having  been  fixed  as  a  reasonable  compensation 
for  the  use  of  the  premises  by  the  defendant,  and  the  aggregate 
tliereof  being  in  the  judgment  of  the  jury  equal  to  the  sum 
claimed  by  the  plaintiff,  a  verdict  was  rendered  for  the  defend- 
ant 

The  eleventh  assignment  is  without  merit  The  case  was 
properly  submitted  to  the  jury  on  testimony  that  justified  the 
irerdict,  and  the  learned  judge  of  the  court  below  committed 
no  error  in  refusing  to  set  it  aside. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
a£Bnned. 
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Frwni89ory  notes— 'Accommodatum  maker— Surety. 

The  rights  and  liabilities  of  accommodation  makers  of  negotiable  in- 
struments are  fixed  by  the  position  in  which  their  names  appear  on  the 
instmment  and  where  a  note  is  executed  by  an  accommodation  maker,  he 
assumes  a  primary  liability  and  makes  the  indebtedness  his  own.  The 
effect  of  his  signing  the  note  as  maker  is  to  make  his  liability  the  same  as 
if  the  payee  bad,  on  the  delivery  of  the  note,  handed  the  money  to  the  ac- 
commodation maker  and  he  had  given  it  to  the  real  debtor,  and  the  fact 
Vol  cxcix— 2 
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that  the  money  was  delivered  directly  to  the  real  debtor  cannot  change 
the  maker^s  liability  on  the  obligation.  His  position  on  the  paper  deter- 
mines the  character  of  his  responsibility  on  the  note  to  the  holder. 

The  fact,  that  a  person  is  an  accommodation  maker  of  a  promissoiy 
note,  and  so  known  to  the  lender  of  the  money  who  is  a  holder  for  value, 
does  not  give  the  maker  the  rights  of  an  indorser  or  surety  or  change  his 
responsibility  for  the  indebtedness  from  what  it  would  be  as  a  maker  for 
value,  and  he  can  discharge  the  indebtedness  evidenced  by  the  note  only 
as  a  maker  for  value  could  do,  and  the  giving  of  time  to  the  real  debtor 
cannot  avail  the  accommodation  maker  as  a  defense  in  an  action  on  the  note. 

One  who  signs  a  note  as  maker,  although  he  does  it  merely  for  the 
accommodation  of  the  payee  or  the  indorser,  thereby  pledges  himself  in 
the  situation  of  pnncipal,  and  will  not  be  allowed  to  escape  the  conse- 
quences of  his  action  by  subsequently  alleging  that  he  was  but  a  surety. 
Time  given  the  payee  or  indorser  will  not  operate  to  release  him  from 
his  obligation.  These  principles  are  equally  applicable  where  the  note 
is  made  for  the  accommodation  of  a  third  person. 

Application  was  made  to  a  trust  company  to  lend  a  sum  of  money  to  a 
singing  society  for  the  purpose  of  paying  claims  arising  from  the  con- 
struction of  its  building.  The  trust  company  agreed  to  lend  the  money 
upon  receiving  a  promissory  note  to  be  signed  by  ten  of  the  members 
of  the  society  for  the  amount  of  the  loan,  taking  at  the  same  time  a  second 
mortgage  upon  the  building  also  ns  security  for  the  loan.  The  note 
signed  by  ten  members  was  received  by  the  trust  company  as  well  as  the 
second  mortgage,  and  when  the  money  was  paid  out  the  trust  company 
took  the  promissory  note  of  the  singing  society  which  was  discounted  on 
the  books  of  the  trust  company.  This  note  was  renewed  from  time  to 
time,  the  society  paying  the  discount  in  advance.  The  second  mortgage 
having  proven  worthless,  the  trust  company  resorted  to  the  note  made  by 
the  ten  members  for  payment  of  the  loan.  Held,  that  the  individual  mak- 
ers of  the  first  note  were  principals  and  not  sureties,  and  that  the  exten- 
sion of  the  note  of  the  society  and  subsequent  renewals  thereof  did  not 
operate  to  their  relief. 

Argued  Feb.  18,  1901.  Appeal,  No.  28,  Jan.  T.,  1901,  by 
F.  X.  Haser,  from  judgment  of  C.  P.  Delaware  Co.,  Dec.  T., 
1898,  No.  5,  on  verdict  for  plaintiff  in  case  of  the  Delaware 
County  Trust,  Safe  Deposit  and  Title  Insurance  Company  v. 
John  P.  Volkhardt,  George  Wiegand,  Emil  O.  Haas,  David 
Traub  and  F.  X.  Haser  et  al.  Before  Mitchell,  Fell,  Brown, 
Mesteezat  and  Potter,  JJ.    AfBnned. 

Assumpsit  on  a  promissory  note.    Before  Johnson,  P.  J. 
The  facts  are  stated  at  length  in  the  opinion  of  the  Supreme 
Court. 

The  court  directed  a  verdict  for  plaintiff  subject  to  points  of 
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law  reserved.     The  jury  returned  a  verdict  for  plaintiff,  on 
which  the  court  subsequently  entered  judgment. 

Error  asngned  among  others  was  in  entering  judgment  on 
the  verdict. 

A.  B.  Oeary^  for  appellant — The  appellant  was  surety  and 
the  Harmonia  Singing  Society  was  the  principal,  and  this  rela- 
tion continued  throughout. 

If  the  appellant  had  never  waived  or  been  estopped  from  as- 
serting his  protection  as  surety  then  it  is  clear  that  the  time 
which  elapsed  before  demand  is  unreasonable  in  its  extent: 
BoUes  on  Negotiable  and  Nonnegotiable  Instruments,  p.  106 ; 
McKinney  v.  Crawford,  8  S.  &  R.  350 ;  Brenzer  v.  Wightman,  7 
W.  &  S.  264 ;  Patterson  v.  Todd,  18  Pa.  426 ;  Brandt  on  Surety- 
ship (2d  ed.),  sec.  38 ;  McQuesten  v.  Noyes,  6  N.  H.  19. 

Where  the  principal  debtor  signs  a  note  as  maker  to  his 
creditor  and  the  surety  signs  a  bond  as  obligor,  the  execution 
of  such  a  bond  by  the  surety  does  not  extinguish  any  of  his 
rights  as  such  surety :  Brandt  on  Suretyship  (2d  ed.),  sec.  88 ; 
Watriss  V.  Pierce,  32  N.  H.  660. 

0,  B.  Dickinsonj  for  appellee. — ^The  appellant  in  the  case  at 
bar  was  not  an  indorser,  but  a  maker,  and  the  fact  that  he  was, 
and  was  known  to  the  plaintiff  to  be,  an  accommodation  maker, 
did  not  entitle  him  to  notice  of  dishonor,  or  to  write  into  his 
contract  the  special  features  of  a  contract  of  indorsement :  Coon 
V.  Caffrey,  6  Luz.  L.  Reg.  77 ;  Bank  of  Montgomery  Co.  v. 
Walker,  9  S.  &  R.  237 ;  Barbour  v.  Fullerton,  36  Pa.  105. 

An  accommodation  maker  is  liable  to  the  holder  who  took 
the  note  with  knowledge :  Walker  v.  Bank  of  Montgomery  Co., 
12  S.  &  R.  382 ;  Lord  v.  Ocean  Bank,  20  Pa.  384 ;  Penna.  Safe 
Deposit  &  Trust  Co.  v.  Stetson,  176  Pa.  164;  Smith  v.  Hine, 
179  Pa.  260. 

Altliough  as  between  themselves  and  in  fact  the  maker  of  a 
note  may  he  surety  for  the  indorser  or  for  someone  else  as  be- 
tween maker  and  holder,  the  maker  is  always  the  maker  (or 
principal)  and  cannot  gainsay  the  fact :  Bank  of  Montgomery 
Co.  y.  Walker,  9  S.  &  R.  234 ;  Farmers'  Nat.  Bank  v.  Marshall, 
9  Pa.  Superior  Ct  621. 
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The  holder  of  a  note  does  not  release  the  maker  by  giving 
time  to  the  indorser,  even  though  the  real  relation  of  the  parties 
was  known  to  the  holder  for  the  reason  that  though  in  fact  a 
sui-ety  the  maker  is  always  the  principal  with  respect  to  the 
holder:  White  v.  Hopkins,  3  W.  &  S.  99;  Lewis  v.  Hanch- 
man,.  2  Pa.  416;  Goswiler's  Est,  3  P.  &  W.  203;  Stephens  v. 
Monongahela  Nat.  Bank,  88  Pa.  160 ;  Zane  v.  Kennedy,  73  Pa. 
193 ;  Hagey  v.  Hill,  75  Pa.  108 ;  Calvert  v.  Good,  95  Pa.  66. 

Taking  a  new  note,  though  payable  at  a  future  time,  is  neither 
payment  of  the  old  or  giving  of  time :  Weakly  v.  Bell,  9  Watts, 
273;  McCartney  v.  Kipp,  171  Pa.  644;  ShafiFstall  v.  McDaniel, 
152  Pa.  602 ;  ColUns  v.  Busch,  191  Pa.  652 ;  Kemmerer's  Ap- 
peal, 102  Pa.  558. 

Opinion  by  Mr.  Justice  Mbsteezat,  April  1, 1901 : 
The  Harmonia  Singing  Society  of  Chester  applied  to  the 
Delaware  County  Trust,  Safe  Deposit  and  Title  Insurance  Com- 
pany, the  appellee,  for  a  loan  to  assist  it  in  the  erection  of  a 
proposed  building.  The  loan  was  granted  on  June  8, 1898, 
but  was  not  taken  out  by  the  society.  On  December  6, 1898, 
the  application  was  renewed,  and  a  loan  of  $6,000  was  awarded 
upon  the  condition  that  the  society  procure  a  responsible  party 
to  furnish  $15,000  on  a  first  mortgage,  and  that  the  loan  be 
secured  by  a  note  for  $5,000,  signed  by  not  less  than  ten  mem- 
bers of  the  society,  and  also  by  a  mortgage  of  like  amount, 
second  to  the  $15,000  mortgage,  to  be  held  as  collateral  for  the 
note  and  also  as  protection  for  the  members  of  the  society  sign- 
ing the  note.  The  money  was  not  to  be  paid  out  on  the  loan 
until  the  society's  building  was  completed  and  freed  from  all 
liens  and  claims  so  that  the  mortgages  might  be  the  first  and 
second  liens. 

The  loan  was  accepted  on  the  terms  on  which  it  had  been 
granted.  The  appellant  and  nine  other  members  of  the  society 
executed  and  delivered  to  the  plaintiff  the  following  note,  which 
was  signed  by  the  appellant  and  his  codefendants,  and  is  the 
note  in  suit : 

"$5000.  '*  Chester,  Pa.,  December  13, 1898. 

^^  One  month  after  demand  we  or  either  of  us  promise  to  pay 

to  the  order  of  the  Delaware  County  Trust,  Safe  Deposit  and 
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Title  Insurance  Company  five  thousand  dollars  without  de- 
dication.*' 

On  January  10,  1894,  the  society  directed  the  insurance 
company  "  to  pay  the  proceeds  of  the  note  dated  December  13, 
1893  "  to  Bunyea  and  McCray  or  their  order,  when  the  Har- 
monia  Singing  Society  Hall  had  been  completed. 

On  July  13,  1894,  the  mortgages  required  by  the  terms  of 
ihe  loan  were  executed,  and  on  July  25,  1894,  the  tl5,000 
mortgage  was  recorded,  and  on  July  26, 1894,  the  $5,000  mort- 
gage was  recorded.  The  proceeds  of  the  $15,000  mortgage  and 
of  the  $5,000  furnished  on  the  note,  less  $80.00  discount,  were 
disbursed  by  the  insurance  company  on  account  of  the  build- 
ing erected  by  the  society.  This  building  seems  to  have  been 
completed  in  the  latter  part  of  July,  1894,  when,  according  to 
the  terms  of  the  loan  and  the  order  of  the  society  of  Janu- 
ary 10, 1894,  the  money  was  to  be  paid  by  the  insurance  company. 
But  before  the  money  was  paid  by  the  insurance  company,  it 
took  another  note  from  the  society  itself,  dated  July  26,  1894, 
for  $5,000,  payable  three  months  after  date,  which  was  duly 
discounted  and  the  proceeds  credited  to  the  singing  society. 
This  note  was  entered  and  carried  on  the  books  of  the  insur- 
ance company  with  the  statement  that  the  insurance  company 
held  as  collateral  a  second  mortgage  and  a  note  signed  by  ten 
members.  It  was  renewed  from  time  to  time  until  February  12, 
1898,  without  any  payments  except  the  successive  discounts, 
and  each  renewal  was  made  after  the  preceding  note  fell  due. 

The  $15,000  mortgage  was  foreclosed  in  April,  1898,  the 
property  was  sold  for  $150,  and  nothing  was  realized  from  the 
sale  applicable  to  the  second  mortgage  which  was  given  as  col- 
lateral security  for  the  payment  of  the  note  in  suit. 

On  April  20,  1898,  demand  for  the  payment  of  the  note  was 
made  by  the  plaintiff  on  the  appellant  and  the  other  makers 
which  was  refused,  and  on  December  5,  of  the  same  year  this 
action  was  brought 

On  the  trial  of  the  cause  in  the  court  below,  the  defendants 
claimed  that  they  were  relieved  from  liability  on  the  note  for 
the  reason  that  they  were  to  be  regarded  as  sureties  although 
they  appeared  on  the  note  as  makers,  and  that  as  sureties  the 
elaim  could  not  be  enforced  against  them  because  demand  for 
the  payment  of  the  note  was  not  made  in  a  reasonable  time, 
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and  the  acceptance  of  the  note  of  the  society  on  July  26, 1894, 
and  its  subsequent  renewals,  without  notice  to  them,  relieved 
them  from  liability.  The  learned  court  below,  however,  di- 
rected a  verdict  for  the  plaintiffs,  and  judgment  having  been 
entered,  F.  X.  Haser,  one  of  tiie  defendants,  took  this  appeal. 

It  is  contended  here  by  the  appellant  that  the  note  in  suit 
and  on  which  he  is  one  of  the  makers,  was  taken  as  collateral 
security  for  the  note  of  July  26,  1894,  on  which  the  society 
was  the  maker,  and  that  the  relation  of  principal  and  surety 
between  the  plaintiff  and  the  defendants  was  thus  established 
and  continued  throughout  the  transaction.  The  appellant's 
counsel  concede  that  this  is  the  controlling  question  in  the  case 
and  that  its  solution  will  determine  the  appellant's  liability  on 
the  note  in  suit. 

It  clearly  appears  that  the  note  in  suit  was  given  to  secure 
a  loan  made  by  the  plaintiff  to  the  Harmonia  Singing  Society. 
It  received  the  money  and  the  makers  of  the  note  were  un- 
doubtedly accommodation  makers.  Their  credit  was  given  the 
society  that  it  might  secure  the  loan  from  the  plaintiff,  and  that 
meant  that  it  might  be  employed  for  the  purpose  without  re- 
striction as  to  the  manner  of  its  use :  Smith  v.  Hine,  179  Pa. 
263.  The  obligation  of  the  appellant  and  his  codefendants 
could  have  been  assumed  by  them  in  various  wajrs.  Their  lia- 
bility to  the  plaintiff  might  have  been  as  mortgagors,  as  in- 
dorsers,  as  makers  of  a  judgment  note,  as  sureties,  or  as  mak- 
ers of  a  promissory  note  direct  to  the  plaintiff.  It  is  apparent 
that  the  liability  of  the  defendants  would  have  been  different 
in  each  case  and  t^at  the  right  of  the  plaintiff  to  enforce  its 
claim  would  depend  on  the  liability  assumed.  In  other  words, 
the  rights  and  liabilities  of  the  defendants  were  fixed  by  the 
position  in  which  their  names  appeared  on  the  instrument  given 
the  plaintiff  to  secure  its  loan.  In  the  present  case  it  was  de- 
termined by  the  parties  that  the  loan  should  be  secured  by  the 
promissory  note  of  the  defendants  payable  to  the  plaintiff,  se- 
cured by  a  second  mortgage  on  the  property  of  the  society. 
The  appellant  executed  this  note  as  a  maker.  He  thus  assumed 
a  primary  liability  and  made  the  indebtedness  his  own.  The 
effect  of  his  action  and  his  liability  on  the  note  were  tiie  same 
as  if  the  plaintiff  had,  on  the  delivery  of  the  note,  handed  the 
money  to  the  appellant  and  he  had  given  it  to  the  society.    The 
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&et  that  the  money  was  delivered  directly  to  the  society  can- 
not change  the  appellant's  liability  on  the  obligation.  His  po- 
sition on  the  paper  determines  the  character  of  his  responsi- 
bility on  the  note  to  the  plaintiff.  Nor  does  the  fact  that  he 
was  an  accommodation  maker  and  so  known  to  the  plaintiff, 
who  is  a  holder  for  value,  give  him  the  rights  of  an  indorser  or 
surety  or  change  his  responsibility  for  the  indebtedness  from 
what  it  would  be  as  a  maker  for  value. 

Occupying  then  the  position  of  a  maker  on  the  note  in  suit, 
the  appellant  was  a  principal  debtor  as  between  him  and  the 
plaintiff,  and  he  can  discharge  the  indebtedness,  evidenced  by 
Uie  note,  only  as  a  maker  for  value  could  do.  It  is  contended, 
however,  by  the  appellant  that  he  is  released  from  his  liability 
by  the  plaintiff's  acceptance  of  the  society's  note  of  July  26, 
1894,  and  its  several  renewals.  The  extension  of  time  thus 
given  the  society  for  a  good  consideration  would  doubtless  have 
that  effect  if  the  appelluit  were  a  surety  for  the  principal  debtor ; 
but  as  he  was  an  accommodation  maker  of  the  note  in  suit,  and 
did  not  occupy  the  position  of  surety  to  the  plaintiff,  the  giving 
of  time  by  the  plaintiff  to  the  society  on  the  note  and  its  re- 
newals, cannot  avail  the  appellant  as  a  defense  in  this  action. 
Hence  when  it  is  once  determined  that  the  appellant  sustains 
to  the  payee  the  relation  of  maker  or  principal  in  the  note,  his 
liability  (m  the  contract  is  established,  and  his  only  relief  is 
payment. 

In  Bank  of  Montgomery  County  v.  Walker,  9  S.  &  R.  229, 
an  action  was  brought  against  Thomas  Walker,  the  maker  of  a 
promissory  note  payable  to  Walker  &  George  (Enoch  Walker 
and  Thomas  George),  by  whom  it  was  indorsed  to  the  plaintiff 
bank  which  discounted  it  and  paid  the  money  to  Walker  & 
(}eorge.  The  directors  of  the  bank  knew  that  Thomas  Walker 
was  an  accommodation  maker  when  they  discounted  the  note. 
From  time  to  time  thereafter  for  one  year,  Walker  &  George 
paid  the  discount  on  the  note,  and  credit  was  given  them  with- 
out consulting  the  maker  of  the  note.  The  defendant  (Thomas 
Walker),  contended  that  he  was  discharged  from  liability  on 
the  note  in  consequence  of  time  being  given  to  Walker  & 
Geoige,  he  being  only  a  surety,  and  having  received  no  notice 
of  the  indulgence  to  them.  It  was,  however,  determined  other- 
wise.   Mr.  Justice  Duncan,  delivering  the  opinion,  says :  **  The 
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respective  rights  and  liabilities  of  the  parties,  taking  the  noto 
by  what  it  represented  itself  to  be,  were  then  fixed.  It  is  clear, 
that  nothing  but  satisfaction  of  the  debt,  or  absolute  renunci- 
ation of  it,  could  discharge  the  maker.  Time  given  to  the 
maker  might  discharge  the  indorser ;  notice  of  nonpayment  not 
being  given  to  him  might  have  the  same  effect ;  but  time  given 
to  the  indorser  could  not  discharge  the  maker.  Notice  of  non- 
payment by  the  indorser  was  not  necessary ;  it  was  his  business 
to  look  to  the  payment.  .  .  .  The  man  who,  to  serve  his  friend, 
lends  his  name,  as  his  debtor,  in  order  that  he  may  obtain  money 
on  that  evidence  of  debt,  cannot  complain  of  it  as  a  grievance, 
that  when  this  purpose  is  answered,  the  law  will  consider  him 
just  in  the  character  he  has  assumed ;  if  maker,  to  be  treated 
as  maker ;  if  indorser,  as  indorser.  As  he  chose  to  be  intro- 
duced into  the  world  by  the  name  and  in  the  character  of 
maker,  he  must  be  content  to  pass  through,  in  all  its  stages, 
under  that  name,  and  he  cannot,  at  his  pleasure,  cast  it  off,  and 
deny  it  to  any  who  has  given  credit  to  the  paper  on  his  assumed 
name  and  character ;  to  such  person  he  is  boimd,  by  every  obli- 
gation of  justice  and  morality,  to  sustain  the  character  he  has 
held  himself  out  to  be ;  he  shall  not  be  permitted  to  allege  that 
this  was  an  imposition,  to  which  he  gave  his  name,  nor  to  gain- 
say its  reality,  by  proof  that  it  was  a  fiction."  The  case  was 
again  in  this  court  on  another  writ  of  error  (12  S.  &  R.  382), 
when  Chief  Justice  Tilghman,  speaking  for  the  court,  said : 
"  We  assume  this  broad  principle,  that  the  man  who  makes  a 
promissory  note,  for  the  purpose  of  negotiation,  must  stand  to 
it ;  he  has  placed  himself  in  the  situation  of  principal,  and  shall 
not  afterwards  escape,  by  alleging  that  he  was  but  a  surety. 
Although  the  plaintiffs  knew  that  the  defendant  received  on 
value  from  Walker  &  George,  the  payees,  yet  they  knew  also 
that  it  was  his  choice  to  serve  his  friends,  by  placing  himself 
in  the  front  of  a  negotiable  instrument,  and  they  had  a  right 
to  suppose,  that  he  was  willing  to  abide  the  consequences. 
They  were  therefore  under  no  obligation  to  give  him  notice  .... 
of  any  indulgence  which  they  might  think  proper  to  give  his 
friends,  the  indorsers ;  it  was  his  business  to  make  inquiry  into 
these  things.  He  knew  that  he  had  not  paid  the  note  himself, 
and  if  he  wanted  to  know  whether  the  indoreers  had  paid  it,  or 
received  indulgence  from  the  bank,  he  should  have  sought  for 
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information."  In  Penn  Safe  Deposit  and  Trust  Company  v. 
Stetson,  175  Pa.  164,  Mr.  Justice  Williams,  delivering  the 
opinion  of  the  court,  says :  ^*  An  accommodation  note  is  a  loan 
of  the  credit  of  the  maker  to  the  payee  which  he  may  use  as 
freely  and  with  the  same  effect  as  to  the  maker  as  he  could  use 
a  note  g^ven  for  a  full  consideration.  It  is  no  defense  for  the 
maker  of  such  a  note  when  sued  by  the  indorsee  to  aver  the 
character  of  the  note,  or  knowledge  of  its  character  by  the  in- 
dorsee. If  the  note  in  suit  had  been  given  for  the  accommoda- 
tion of  the  Spring  Garden  Bank  and  the  fact  had  been  known 
to  the  trust  company  when  it  took  it  in  exchange  for  its  deposit 
of  money  in  the  bank,  it  would  not  constitute  a  defense  in  this 
action." 

The  acceptor  of  a  bill  of  exchange  sustains  the  same  relation 
to  the  payee  that  the  maker  of  a  note  does  to  his  payee.  It 
has  accordingly  been  held  that  it  is  no  defense  to  the  acceptor 
of  a  bill  of  exchange  that  the  holder  has  since  received  another 
bill  from  the  drawer  payable  at  a  subsequent  date  for  a  part  of 
the  amount,  and  given  time  to  him  for  the  balance,  though 
the  bill  was  accepted  for  the  accommodation  of  the  drawer  and 
that  was  known  to  the  holder  when  he  received  the  bill: 
White  V.  Hopkins,  3  W.  &  S.  99;  Lewis  v.  Hanchman,  2 
Pa.  416. 

These  cases  have  since  been  followed  in  this  court,  and  it 
may  now  be  considered  as  well  settled  in  this  state  that  one 
who  signs  a  note  as  maker,  though  he  does  it  merely  for  the  ac- 
commodation of  the  payee  or  the  indorser,  thereby  places  him- 
self in  the  situation  of  a  principal,  and  will  not  be  allowed  to 
escape  the  consequences  of  his  action  by  subsequently  alleging 
that  he  was  but  a  surety.  Time  given  the  payee  or  indorser, 
therefore,  will  not  operate  to  release  him  from  his  obligation. 
These  principles  are  equally  applicable  where  the  note  is  made 
for  the  accommodation  of  a  third  person,  as  in  the  present 
case.  The  relation  created  by  the  maker  is  that  of  principal 
debtor,  and  his  rights  and  liabilities  are  the  same  whether  the 
accommodation  is  for  the  payee  in  the  note  or  for  a  third  per- 
son. The  liability  of  the  maker  does  not  depend  upon  the  per- 
son for  whose  accommodation  the  note  is  made,  but  upon  the 
situation  in  which  the  maker  has  placed  himself  by  assuming 
the  position  of  a  principal  debtor. 
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Conceding  that  the  renewals  of  the  note  of  July  26, 1894, 
were  extensions  of  the  time  of  payment  of  the  indebtedness,  the 
liability  of  the  makers  of  the  note  of  December  13, 1893,  is  not 
affected  whether  that  note  be  regarded  as  collateral  security  for 
the  original  debt  or  for  the  note  of  July  26, 1894.  This  arises 
from  the  fact  that  the  liability  of  the  maker  of  a  promissory 
note,  given  as  collateral  security  {or  a  debt,  is  not  affected  by 
anything  less  than  a  discharge  or  release  of  the  original  debtor. 
His  liability  to  the  payee  in  the  first  instance  is  primary  and 
absolute,  and  when  the  note  is  delivered  by  the  payee  or  any 
subsequent  holder  as  collateral,  its  character  is  not  changed  and 
the  maker*s  contract  is  not  altered  when  it  is  in  the  hands  of 
the  transferee.  Hence  an  action  may  be  brought  on  the  note 
by  the  party  who  holds  it  as  collateral  and  the  amount  recov- 
ered when  it  becomes  due  without  first  resorting  for  pa3rment  tc 
the  original  debtor :  Lishy  v.  O'Brien,  4  Watts,  141 ;  Lazier  v. 
Nevin,  3  West  Va.  622.  "  That  (colkteral  security)  is,  as  I 
understand  it,"  says  Sergeant,  J.,  in  Lishy  v.  O'Brien,  **a 
concun*ent  security,  consisting  of  a  promissory  note,  by  which 
the  promisors  engaged  to  pay,  without  any  condition  or  con- 
tingency, at  the  time  mentioned,  the  amount  of  the  note  to  the 
holder.  .  .  .  The  object  of  giving  a  collateral  security  is  to  fur- 
nish another  fund  out  of  which  the  principal  debts  may  be  paid. 
....  The  holder  has  a  right  to  avail  himself  of  these  funds,  by 
collecting  the  money  on  choses  in  action,  when  due,  and  apply- 
ing it  to  the  payment  of  his  debt.  ...  A  promissory  note  de- 
livei*ed  to  the  creditor  as  collateral  security  is  his ;  and,  if  not 
paid  when  due,  he  may  sue  upon  it.  ...  I  believe  it  has  never 
been  doubted,  that  If  the  debtor  delivers  to  his  creditor  a  prom- 
issory note  of  another  for  the  payment  of  a  sum  of  money  at  a  cer- 
tain day,  as  collateral  security  for  a  debt  due  or  growing  due  by 
the  debtor  to  the  creditor,  the  latter  is  entitled  to  demand  the 
contents  of  the  note  when  due ;  and  to  sue  for  it  if  unpaid  ;  nor 
has  it  been  considered  a  defense  to  the  promisor  for  non- 
compliance with  his  contract,  that  the  note  had  thus  been  trans- 
ferred. As  to  such  promisor,  it  is  res  inter  alios  acta,  with 
which  he  has  nothing  to  do ;  his  duty  is  to  fulfill  his  contract 
by  paying  the  legal  holder." 

The  loan  was  made  by  the  plaintiff  to  the  society,  as  we  have 
seen,  in  1893,  but  the  money  was  not  to  be  disbursed  until  the 
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completion  of  the  society's  building,  which  was  in  July,  1894. 
There  is  nothing  to  show  that  it  was  the  intention  of  the  parties 
that  the  note  of  July  26,  1894,  was  accepted  as  a  payment  for 
tlie  indebtedness.  Without  an  agreement  to  that  effect,  it  would 
not  operate  as  such :  Collins  v.  Busch,  191  Pa.  649.  Hence  it 
must  be  regarded  only  as  an  additional  security  for  the  original 
indebtedness. 

No  question  arises  here  between  the  holder  of  a  collateral 
security  and  his  debtor  as  to  the  failure  of  the  former  to  coUect 
from  the  maker  of  the  note  by  which  the  debtor  has  been  injured 
by  the  delay. 

We  are  of  opinion  that  the  appellant  was  not  discharged  from 
his  liability  on  the  note  under  the  facts  disclosed  by  the  evi- 
dence, and  therefore  the  court  was  right  in  directing  a  verdict 
for  the  plaintiff. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
a£BnnecL 


Bunting  v.  Bunting.     Appeal  of  Showell. 

Partnerships— Special  partnership— Accounting— Act  of  March  21, 1886, 
P.  L.  148,  stc,  18. 

Under  the  Act  of  March  21,  1836,  P.  L.  143,  sec.  18,  relating  to  special 
or  limited  partnerships,  all  of  the  pai-tners  may  for  the  purpose  of  account- 
ing be  regarded  as  general  partners,  and  their  partnership  subject  to  the 
legal  and  equitable  rules  relating  to  general  partnerships. 

Where  tlie  articles  of  a  special  or  limited  partnership  organized  under 
die  act  of  March  21,  1886,  provide  that  the  profits  of  the  business  of  the 
firm  are  to  be  divided  and  the  losses  borne  by  the  several  partners,  general 
as  well  as  special,  in  cei-tain  fixed  proportions,  a  general  partner  cannot, 
io  the  absence  of  an  express  agreement  to  that  effect,  be  required  to  make 
good  to  the  special  partner  any  loss  sustained  by  her  on  her  contribution 
to  the  capital  resulting  from  the  failure  of  other  partners  to  pay  their  pro- 
portions of  the  business  losses  to  the  firm. 

Argued  Jan.  14, 1901.  Appeal,  No.  272,  Jan.  T.,  1901,  by  de- 
fendant,  from  decree  of  0.  P.  No.  1,  Phila.  Co.,  March  T.,  1896, 
No.  1210,  on  bill  in  equity  in  case  of  James  A.  Bunting,  Samuel 
J.  Bmiting  and  Charles  A.  Bunting,  Executors  of  the  Estate  of 
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Susanna  L.  Bunting,  Deceased,  y.  James  A.  Bunting,  John  B. 
M.  Showell,  Appellant,  and  Mary  M.  Bunting,  and  James  A. 
Bunting,  Executors  of  the  Estate  of  J.  Ridgway  Bunting,  De- 
ceased. Before  McCollum,  C.  J.,  Mitohbll,  Fell,  Bbown, 
Mbstbezat  and  Pottbb,  J  J.    Reversed. 

Bill  in  equity  for  a  partnership  accounting. 
The  facts  are  fully  stated  in  the  opinion  of  the  Supreme 
Court. 

Err<yr  assigned  was  the  decree  of  the  court 

John  Q-.  Johnson^  with  him  John  Weaver^  for  appellant. — 
There  was  no  duty  on  the  part  of  Showell,  a  creditor  partner, 
to  make  good  to  the  other  creditor  partner  any  portion  of  the 
debtor  balance  owing  by  the  debtor  partners,  whether  resulting 
from  withdrawals  or  otherwise:  RaigueFs  App.,  80  Pa.  284; 
Nowell  V.  Nowell,  L.  R.  7  Eq.  Cases,  538;  Portsmouth  v. 
Donaldson,  32  Pa.  202 ;  Everly  v.  Durborow,  1  Legal  Gtizette 
Rep.  127 ;  McFadden  v.  Sallada,  6  Pa.  285 ;  Whelen  v.  Wat- 
mough,  15  S.  &  R.  158. 

Under  the  special  method  of  liquidation  and  distribution  of 
assets  upon  final  settlement,  prescribed  by  the  articles  of  partner- 
ship, there  was  no  duty  on  the  part  of  Showell  to  make  good  to 
Mrs.  Bunting  any  loss  of  the  capital. 

Richard  C,  Dale^  for  appellees. — In  equity,  debtor  balanced 
owing  by  insolvent  partners  must  be  shared  by  the  solvent 
partners :  Wadeson  v.  Richardson,  1  Vesey  &  Beames,  103 ; 
Emerick  v.  Moir,  124  Pa.  498 ;  Lindley  on  Partnership,  ♦769. 

Opinion  by  Mr.  Justicb  Brown,  April  1, 1901 : 
This  is  a  bill  by  the  executors  of  a  special  partner,  asking  for 
an  accounting  by  the  general  partners  and  for  a  decree  that  one 
of  them,  the  appellant,  the  others  being  insolvent,  pay  them 
such  sum  as  may  be  found  due  to  them  by  him.  The  Act  of 
March  21,  1836,  P.  L.  1836,  section  18,  P.  L.  143,  provides : 
"  The  general  partners  shall  be  liable  to  account  to  each  other 
and  to  the  special  partners  for  the  management  of  their  concern, 
both  in  law  and  equity,  as  other  partners  now  are  by  law."  •   For 
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the  puipose  of  accounting,  these  partners  may,  therefore,  be  re- 
garded as  general  partners  and  their  partnership  subject  to  the 
legal  and  equitable  rules  relating  to  general  partnerships. 

The  general  partners  of  this  firm  were  J.  Ridgway  Bunting, 
James  A.  Bunting  and  John  B.  M.  Showell,  the  appellant. 
The  special  partner  was  Susanna  L.  Bunting,  deceased,  whose 
executors  filed  the  bill  in  the  court  below,  praying  that  an  ac- 
count be  taken  of  the  affaii-s  of  the  partnership  and  that  a  decree 
be  made  ordering  the  said  John  B.  M.  Showell  to  pay  to  them 
such  sum  as  might  be  found  due  and  payable  by  him  to  them. 
J.  Ridgway  Bunting  had  died  insolvent  before  the  expiration  of 
the  partnership,  and  James  A.  Bunting  was  so  when  the  bill 
was  filed.  The  profits  of  the  business  of  the  firm  were  to  be 
divided  and  the  losses  borne  by  the  several  partners,  general  as 
well  as  special,  in  the  following  proportions : 

J.  Ridgeway  Bunting, ^^h% 

James  A.  Bunting, 22^^ 

John  B.  M.  Showell, 22l^ 

Susanna  L.  Bunting, 22^^ 

Unable  to  recover  anything  from  the  insolvent  estate  of  J. 
Ridgway  Bunting,  or  from  James  A.  Bunting,  the  appellees 
instituted  this  proceeding  to  compel  Showell  to  pay  to  the  es- 
tate of  the  deceased  special  partner  one  half  of  the  loss  sustained 
on  her  capital  invested  in  the  business.  This  loss  was  due  to 
the  unpaid  indebtedness  of  the  deceased  and  living  insolvent 
partners  to  the  firm,  and  for  a  portion  of  it,  the  referee  con- 
eluded  that  the  appellant  was  liable  to  the  estate  of  the  special 
partner.  He  found  that  a  loss  of  $81,939.82,  due  to  the  said 
failure  of  the  Buntings  to  pay  what  they  owed  the  firm,  should 
be  borne  in  equal  proportions  by  Showell  and  the  estate  of  Mrs. 
Bunting,  and,  taking  into  account  what  the  firm  owed  each, 
awarded  to  the  latter,  to  be  paid  by  the  former,  $15,120.79, 
with  interest  from  the  date  of  the  final  settlement  of  the  busi- 
ness. The  decree  recommended  by  him  was  formally  made  by 
the  court,  without,  as  too  frequently  happens,  giving  any 
reasons  of  its  own ;  and,  on  this  appeal,  we  must  first  consider 
the  question  of  the  liability  of  a  solvent  partner  to  a  copartner 
for  the  default  of  one  or  more  of  their  copartners,  resulting  in 
the  impcdrment  of  capital  voluntarily  furnished  by  the  complain- 
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ing  partner  at  the  formation  of  the  partnership  for  the  purpoBes 
for  which  it  was  formed. 

The  referee  found  as  facts  that  the  amount  due  Mrs.  Bunt- 
ing from  the  firm  was  f 82,121.49,  and  to  Showell  $1,617.90, 
and  that  the  two  insolvent  partners  owed  the  firm,  according 
to  his  final  statement  of  the  account  upon  which  he  recom- 
mended the  decree,  the  sum  of  $83,919.97,  which  he  inadver- 
tently says  is  the  exact  amount  due  Mrs.  Bunting  and  Showell, 
the  indebtedness  of  the  two  insolvent  partners  to  the  firm 
being  $180.58  in  excess  of  what  is  needed  to  pay  them.  Af- 
ter so  inadvertently  stating  that  the  aggregate  amount  due 
Mrs.  Bunting  and  Showell  ^^  is  the  exact  amount  of  the  aggre- 
gate indebtedness  of  the  other  two  partners  to  the  firm,*'  he 
adds,  "  and,  if  they  both  paid  up,  there  would  be  a  distribution 
of  the  whole  fund  between  Mrs.  Bunting  and  Mr.  Showell  in 
the  proportion  in  which  they  are  creditors  of  the'  firm.  The 
estate  of  J.  Ridgway  Bunting  is  insolvent,  and  so  is  James  A. 
Bunting,  and  nothing  can  be  recovered  from  either.  How  far, 
therefore,  is  Mr.  Showell  liable  to  make  good  to  Mrs.  Bunting 
her  loss  of  capital  out  of  his  own  pocket?  "  He  then  proceeds, 
without  any  satisfactory  reasons  for  his  conclusion,  and  admit- 
ting that  he  could  find  no  authority  to  sustain  him,  to  say : 
*^  After  mature  deliberation,  the  referee  is  of  the  opinion  that 
80  far  as  the  loss  suffered  by  the  complainant  is  due  to  losses 
suffered  in  the  business  she  is  entitled  to  be  recouped  by  the 
other  partners  in  the  proportions  set  out  in  the  articles  of  co- 
partnership, and  since  two  of  them  are  insolvent  and  are  unable 
to  respond  she  is  entitled  to  have  the  loss  which  she  suffers  in 
consequence  of  their  inability  to  respond  shared  equally  with 
her  by  the  defendant  Showell,  who  should  therefore  pay  to  her 
one  half  of  the  loss  which  J.  Ridgway  Bunting's  estate  and 
James  A.  Bunting  are  liable  for  to  the  firm,  on  this  account" 
Though  the  amount  of  this  indebtedness  due  the  firm  by  these 
insolvent  partners  was  a  fund  more  than  sufficient  to  pay  what 
a  settlement  of  the  books  showed  was  due  to  Mrs.  Bunting  and 
Mr.  Showell,  the  referee  deducts  from  it  so  much  as  was  made 
up  of  overdrafts  by  them,  amounting  to  $51,981.51,  and,  by  a 
process  of  reasoning,  which  we  need  not  consider,  in  view  of 
our  judgment  about  to  be  expressed,  he  concluded  that,  so  far 
as  these  overdrafts  were  concerned,  there  was  no  liability  on  the 


Digiti 


ized  by  Google 


BUNTING  V.  BUNTING.  tl 

1901.]  Opinion  of  the  Court. 

part  of  Mr.  Showell  to  Mrs.  Bunting,  but  as  to  tiie  rest  of  the 
indebtedness,  there  was,  and  recommended  a  decree  accordingly. 
If  the  insolvent  partners  were  indebted  to  the  firm,  as  found  by 
the  referee,  partly  from  overpayments  to  them  and  partly  from 
their  failure  to  pay  their  shares  of  losses  incurred  in  the  business, 
the  legal  and  moral  obligation  to  pay  one  part  of  the  indebted- 
ness was  no  greater  nor -less  than  to  pay  the  other.  Such 
liability  extended,  without  conceivable  difference,  as  well  to 
what  they  owed  the  firm  for  their  proportions  of  the  losses  of 
the  business,  assumed  and  agreed  to  be  paid  by  them,  as  to  the 
overpayments  made  to  them.  But  it  is  not  important  for  us,  as 
just  stated,  in  the  light  of  the  view  we  are  about  to  express,  to 
further  dwell  upon  this  feature  of  the  case. 

If  the  appellant  ought  to  pay  the  appellees,  as  directed  by 
the  decree  before  us,  his  liability  must  be  found  either  in  his 
contract  of  partnership  with  the  deceased  special  partner,  or  in 
the  general  and  equitable  principles  regulating  the  reciprocal 
rights  and  duties  of  partners.  In  the  articles  of  partnership, 
he  agreed  with  those  about  to  become  his  copartners  to  pay  to 
the  firm  twenty-two  and  one  half  per  cent  of  losses  incurred, 
and  they  agreed  that  he  should  receive  the  same  percentage  of 
profits  realized.  He  has  paid  his  proportion  of  these  losses,  and 
his  express  agreement  has  been  kept.  J.  Ridgway  Bunting  and 
James  A.  Bunting  made  similar  covenants  in  these  articles  of 
agreement ;  but  there  is  no  line  in  them  showing  that  Showell 
agreed  with  the  special  partner  that  he  would  be  surety  for  the 
general  ones  for  the  performance  of  their  covenants,  and  that, 
if  they  should  not  pay  their  proportions  of  losses,  assumed  by 
them  and  necessary  to  make  good  impaired  capital,  voluntarily 
contributed  by  her  in  the  first  instance,  he  would  do  so  for 
them.  Each  partner,  in  contracting  with  his  fellows,  contracted 
for  himself  alone,  and  no  one  of  them,  in  establishing  their 
partnership  relations,  expressly  undertook  to  assume  any  liabil- 
ity to  the  rest  for  the  default  of  one  of  their  number.  In  the 
absence  of  any  express  agreement  making  him  liable,  can  the 
appellees  insist  upon  the  liability  of  the  appellant  under  any 
implied  agreement  presumed,  upon  equitable  principles,  to  be 
the  unwritten  part  of  written  articles  of  copartnership? 

In  the  formation  of  partnerships,  risks  of  liability,  not  con- 
templated at  the  time  and  not  provided  for  in  the  articles  of 
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agreement,  are  necessarily  assumed  by  the  parties  to  them, 
and,  when  it  is  incurred,  it  must  be  borne  upon  equitable  prin- 
ciples. Among  these  risks  is  that  of  the  increased  liability 
of  one  or  more  members  of  the  firm,  if  its  enterprise  be  not 
successful,  arising  from  the  inability  of  the  rest,  through  insol- 
vency, to  bear  their  part  of  the  burden.  When  all  the  partner- 
ship capital  originally  contributed  has  disappeared  in  unprofit- 
able ventures,  and  there  are  no  firm  assets  to  meet  the  claims 
of  firm  creditors,  the  solvent  partners  must  pay ;  and  one  such 
paying,  in  relief  of  the  others  able  to  pay,  can  call  upon  them 
for  contribution,  without  regard  to  those  who  cannot.  When 
ShoweU  became  a  member  of  this  firm,  he  assumed  the  risk 
that  some  time,  with  its  capital  spent  and  its  assets  gone,  its 
creditors  would  ask  for  payment ;  that  its  solvent  tiiembers 
would  have  to  pay,  in  which  event  he,  or  either  of  them,  pa3ang 
in  behalf  of  all  able  to  pay,  could  ask  contribution  from  them ; 
but  it  is  not  because  Mrs.  Bunting  incurred  any  such  liability 
for  the  appellant  that  her  executors  are  now  asking  that  he  pay 
them.  Her  contribution  to  the  firm,  as  a  special  partner,  was  to 
be  $76,000.  She  never  paid,  nor  was  called  upon  to  pay,  any 
more  to  or  for  the  firm,  and  all  of  its  creditors  have  been  satis- 
fied. Upon  the  assumption  that  she  contributed  this  sum,  her 
executors  are  now  asking  that  the  appellant,  as  one  of  her  co- 
partners, pay  her  estate  one  half  of  the  loss  to  the  capital  con- 
tributed by  her,  resulting  from  the  failure  of  the  two  insolvent 
partners  to  pay  into  the  treasury  of  the  firm  the  proportions  of 
its  losses,  as  they  had  agreed  in  their  compact  with  their  co- 
partners. Even  if  the  appellant  is  not  estopped  from  showing 
that  she  did  not  contribute  the  $75,000,  as  she  had  agreed  she 
would,  it  is  admitted  that  she  never  paid  any  more  for  the  relief 
of  the  firm,  or  for  any  of  its  members.  It  is  because  her  contri- 
bution to  the  firm's  capital  was  impaired  by  the  failure  of  the 
two  insolvent  partners  to  bear  their  proportions  of  losses  which 
they  had  covenanted  to  bear  that  her  executors  now  ask  the 
appellant  to  answer  for  their  default.  By  his  express  contract 
with  her,  there  is  no  such  liability  to  her  or  her  estate.  He 
agreed  to  pay  to  the  firm  twenty-two  and  one  half  per  cent  of 
all  losses  which  it  sustained ;  but  he  entered  into  no  agreement 
to  make  good  to  Mrs.  Bunting  any  loss  sustained  by  her  on 
her  contribution  to  the  capital,  resulting  from  the  failure  of 
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other  partaiers  to  pay  their  proportions  of  the  busineBS  losses  of 
the  firm.  Elach  of  the  partners  contracted  for  himself,  and  as 
Showell  contracted,  so  he  has  performed.  He  was  to  pay 
twenty-two  and  one  half  per  cent  of  the  losses.  He  has  so  paid, 
and  it  cannot  be  found  in  his  written  contract  that  he  is  now 
to  pay  for  the  others. 

In  considering  the  general  equitable  principles  relating  to 
partnerships,  can  reason  be  found,  outside  the  partnership  agree- 
ment, why  the  decree  against  this  appellant  should  have  been 
made  ?  Confidence,  as  a  rule,  is  the  basis  of  partnership.  Men, 
coming  together  for  the  purpose  of  a  joint  business  enterpiise 
for  their  common  profit,  do  so  because,  fii-st,  they  have  con- 
fidence in  each  other,  and,  secondly,  because  they  are  confident 
that,  as  associates,  success  awaits  them.  Confidence  so  starts 
partnership,  and  loss  of  it  leads  to  dissolution :  Lindley  on  Part- 
nership, 973.  In  the  formation  of  a  partnership,  failure  is  re- 
garded by  the  members  only  as  a  possibility,  and,  in  so  contem- 
plating it,  no  one  of  them  feels  that  he  will  be  called  upon  to 
make  good  the  unpaid  capital  of  the  firm  for  a  greater  amount 
than  the  proportion  of  the  losses  he  agrees  to  bear.  Each  mem- 
ber feels  that  the  others  will  pay  their  shares  of  the  losses  re- 
sulting in  the  impairment  of  the  capital,  and  no  one  of  them 
understands  that  he  is  to  be  surety  for  any  one  who  may  become 
insolvent  and  unable  to  pay  his  share  of  such  losses.  If,  in  very 
exceptional  instances,  confidence  is  not  at  the  foundation  of 
partnerships,  the  parties  to  them,  dealing  with  each  other  at 
arm's  length,  must  provide  in  their  agreement  for  such  liability 
as  the  appellees  are  now  contending  rests  upon  the  appellant. 
But,  dealing  with  each  other  in  confidence,  as  these  partners  did, 
the  presumption  is  conclusive  that  each  covenanted  for  himself 
alone  as  to  the  payment  of  losses  impairing  the  capital,  and  that 
no  one  of  them  understood  he  could  be  called  upon  to  bear  the 
proportion  of  losses  impairing  the  capital,  which  another  had 
agreed  to  pay.  If  Mrs.  Bunting  contributed  $75,000  to  the  cap- 
ital of  the  firm,  she  subjected  it  to  the  lisk  of  loss,  if  the  busi- 
ness should  prove  disastrous,  and  her  copartners  each  agreed 
that  they  would  bear  a  certain  percentage  of  the  losses ;  and,  to 
the  extent  that  each  so  agreed  to  pay,  her  executors  have  a  right 
to  insist  that  he  do  pay  into  the  firm's  treasury,  from  which  her 
estate  can  receive  its  proper  proportionate  return  on  the  capital. 
Vol.  cxcix  -3 
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There  was  no  agreement,  however,  by  the  partnership  with  her, 
nor  by  the  members  thereof,  that  any  loss  of  her  capital  should 
be  made  good,  except  as  just  stated.  If  she  actually  did  ocmtrib- 
ute  her  money  to  the  firm,  and  even  thought  at  the  time  that 
the  capital  might  be  impaired  or  lost,  a  risk  assumed  by  her, 
she  read  nothing  in  the  paper  containing  the  conditions  <A  her 
contribution  that,  if  impaired  or  lost,  it  should  be  returned  to 
her ;  but  she  did  read  that  these  partners,  severally,  each  Ux 
himself,  and  no  one  for  another,  had  all  agreed  to  bear  a  fixed 
percentage  or  specific  share  of  the  losses.  In  a  controversy  fay 
partners,  inter  sese,  when  each  is  trying  to  rescue  as  much  as 
possible  of  the  capital  which  he  origfinally  contributed,  and  which 
LB  impaired  or  in  danger  of  loss,  simply  because  some  of  the  co- 
partners cannot  pay  their  proportions  of  the  losses  in  the  busi- 
ness which  they  had  agreed  to  pay,  the  liability  of  each  partner 
\b  discharged  when  he  bears  what  he  had  agreed  to  bear.  Such 
is  the  case  now  before  us.  All  the  creditors  of  the  firm  have 
been  paid.  Showell  has  borne  all  he  agreed  to  bear.  The  exec- 
utors of  Mrs.  Bunting  are  insisting,  however,  in  their  eff<Mrt  to 
save  a  portion  of  the  capital  contributed  by  her,  that,  in  addition 
to  what  he  has  already  paid,  in  full  discharge  of  his  promise  to 
pay  his  share  of  the  losses,  he  shall  pay  for  his  copartners,  who 
cannot.  This  was  no  part  of  his  undertaking,  and  could  not 
have  been  the  understanding  of  Mrs.  Bunting  when  she  furnished 
the  capital  to  the  firm.  To  make  him  so  liable,  would  be  to  re- 
write the  contract  between  the  parties  with  the  hand  of  judical 
force  in  the  face  of  common  reason.  Showell  could  have  be- 
come surety  to  Mrs.  Bunting  for  her  sons,  who  were  his  co- 
partners ;  but  he  did  not.  In  the  express  terms  of  the  agree- 
ment, no  such  covenant  is  found,  and,  in  the  absence  of  it,  his 
suretyship  for  his  fellows  cannot  be  implied ;  for  partners  iu:e 
not  sureties  for  each  other's  solvency :  Shabswood,  J.,  in  Rair 
guel's  Appeal,  80  Pa.  234. 

The  fifth  assignment  of  error  raises  the  fundamental  questton 
on  this  appeal.  It  is  sustained,  and  the  others  need  not,  there- 
fore, be  considered.  The  decree  of  the  court  below  is  reveived 
and  the  bill  dismissed,  at  the  costs  of  the  appellees. 
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DecedenU'  tttaUB-'VaoaUng  decree  of  diHribuiiUm^BraeUot^  0.  0. 

Where  administration  is  granted  to  a  husband  on  representations  by  him- 
self and  his  wife  that  the  wife  was  sole  next  of  kin  of  the  decedent,  and 
such  representations  are  repeated  in  the  petition  for  distribution,  and  it 
i4>pears  that  they  were  false,  and  that  the  other  next  of  kin  knew  nothing 
of  the  proceedings,  the  orphans^  court,  may,  after  the  expiration  of  seven 
years  from  the  decree  of  distribution,  vacate  the  same,  and  order  distribu- 
tion so  as  to  include  all  of  the  next  of  kin  of  the  decedent.  The  latter 
order  is  binding  upon  the  surety  of  the  administrator,  although  he  was 
not  present  when  it  was  made. 

Deeedenis^  esUUes^Distribulian^Evidence  of  kinship. 

On  a  petition  for  distribution  of  a  decedent^s  estate,  it  is  proper  to  admit 
in  evidence  a  certificate  entitled  '*  a  certificate  of  inheritance,**  from  which 
it  appears  that  upon  the  strength  of  statements  made  by  certain  persons 
who  appeared  before  a  grand  duohal  district  court  of  the  German  empire, 
it  was  officially  certified  by  the  grand  duchal  district  judge  and  the  clerk  of 
the  court,  under  its  seal,  that  the  relationship  claimed  by  the  petitioner  had  • 
been  established ;  and  this  is  the  case  even  if  the  certificate  fails  to  show 
affirmatively  that  the  witnesses  called  were  sworn. 

Argued  Jan.  16, 1901.  Appeal,  No.  290,  Jan.  T.,  1900,  by 
John  Ruhl,  from  decree  of  O.  C.  Phila.  Co.,  April  T.,  1891, 
No.  279,  awarding  redistribution  in  the  Estate  of  Sophia  Yung, 
Deceased.  Before  McCollum,  C.  J.,  Mitchbll,  Fell,  Bbowk, 
Mestbszat  and  Potter,  JJ.    Affirmed. 

Petition  for  bill  of  review. 

The  facts  are  fully  stated  in  the  opinion  of  tiie  Supreme 
Court. 

The  court  entered  the  following  decree : 

The  decree  heretofore  made  on  the  adjudication  of  account 
of  administrator  is  vacated  and  set  aside,  and  it  is  ordered  and 
decreed  that  adjudication  be  opened,  and  of  the  balance  for  dis- 
tribution shown  adjudication,  one  third  thereof,  or  $832.61,  is 
awarded  to  Johann  Kreb,  nephew ;  one  sixth,  or  1416.36,  to 
Christina  Kreb,  grandniece ;  one  sixth,  or  $416.30,  to  Daniel 
Groh,  grandnephew ;  interest  from  June  1, 1891. 

Error  a$signed  was  the  decree  of  the  court 
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Leani  Melick^  of  Mdick^  Potter  ^  Deehert^  for  appellants. — 
The  certificate  does  not  show  that  any  witnesses  were  sworn, 
and  there  was  no  opportunity  for  cross-examination. 

Before  a  declaration  of  pedigree  can  be  admitted  in  evidence, 
the  relationship  of  the  declarant  de  jure  by  blood  or  marriage 
must  be  established  by  some  proof  independent  of  the  declara- 
tion itself :  Plant  v.  Taylor,  7  H.  &.  N.  211 ;  Hitchins  v.  Eard- 
ley,  L.  R.  2  Probate  &  Divorce,  248. 

To  let  in  the  declarations  of  third  persons  in  case  of  pedigree, 
it  must  be  shown  that  they  are  dead :  White  v.  Strother,  11  Ala. 
720 ;  Braintree  v.  Hinghara,  1  Pick.  245. 

Hearsay  evidence  in  matters  of  pedigree  is  confined  to  the 
declarations  of  deceased  members  of  a  family  made  ante  litem 
motam:  Wharton's  Evidence,  sec.  213,  etc.;  Best  on  Evi- 
dence, sec.  498 ;  Strickland  v.  Poole,  1  Dall.  14. 

Declarations  of  a  third  person  who  can  be  called  as  a  witness 
cannot  be  given  in  evidence  to  prove  pedigree :  Jones  v.  Letcher, 
18  B.  Mon.  (Ky.)  363 ;  Wharton  on  Evidence,  sec.  216. 

Oustavtis  Ee?nak^  Jr.^  for  appellee. — It  is  perfectly  clear  un- 
der George's  Appeal,  12  Pa.  260,  Young's  Appeal,  99  Pa.  74, 
Milne's  Appeal,  99  Pa.  483,  Johnson's  Appeal,  114  Pa.  132, 
and  Washburn's  Estate,  187  Pa  162,  that  the  right  of  the  or- 
phans' court  to  grant  relief  relating  solely  to  the  decree  of  dis- 
tribution exists  apart  from  the  act  of  1840,  especially,  as  ruled 
in  Whelen's  Appeal,  70  Pa.  410,  where  an  unconscionable  ad- 
vantage has  been  taken  of  a  distributee. 

The  certificate  was  properly  admitted :  Hyam  v.  Edwards,  1 
Dall.  1 ;  Douglass  v.  Sanderson,  1  Yeates,  15 ;  Kingston  v.  Les- 
ley, 10  S.  &  R.  383 ;  Winder  v.  Little,  1  Yeates,  152 ;  Larkins's 
Est,  6  Pa.  Dist.  Rep.  766. 

Opinion  by  Mb.  Justice  Brown,  April  1, 1901 : 
Sophia  Yung  died  April  19, 1890,  intestate,  unmarried  and 
without  issue.  On  April  29,  1890,  letters  of  administration  on 
her  estate  were  granted  to  John  Ruhl,  one  of  the  appellants. 
These  letters  were  issued  to  him  upon  his  petition  to  the  regis- 
ter of  wills,  setting  forth  that  Magdelina  Ruhl  was  the  only 
sister  and  next  of  kin  of  the  deceased,  which  statement  she  also 
made  in  her  renunciation  of  her  right  to  administer.     On  July  2^ 
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1891,  upon  the  petition  of  John  Ruhl,  the  appellant,  supported 
by  his  affidavit  that  his  wife,  the  said  Magdelina  Ruhl,  as  the  only 
next  of  kin  of  the  deceased,  was  entitled  to  receive  the  balance  in 
his  hands  as  administrator,  after  the  pa3mient  of  a  bill  presented 
for  boarding  by  the  Board  of  Charities  and  Corrections  of  Phila- 
delphia, the  same,  amounting  to  $2,497.83,  was  awarded  to  her 
by  the  court  below.  On  December  30,  1899,  the  petition  of 
the  appellees  was  presented  to  the  court,  setting  forth  that  they 
were,  at  the  time  of  the  death  of  the  decedent,  respectively,  her 
nephew,  grandniece  and  grandnephew,  entitled  to  participate  in 
the  distribution  of  her  estate ;  that  they  all  resided  in  the  Ger- 
man Empire,  and  had  never  been  witliin  the  United  States;  timt 
they  had  not  been  aware  of  the  death  of  the  said  Sophia  Yung, 
at  the  time  when  the  same  occurred,  nor  had  any  of  them  learned 
that  letters  of  administration  upon  her  estate  had  been  granted  to 
the  said  John  Ruhl,  nor  that  he  had  filed  his  account,  nor  that 
the  same  had  been  audited  and  an  adjudication  made  thereon, 
until  about  the  time  their  petition  was  presented.  A  citation  was 
then  issued,  directed  to  the  appellant  and  his  wife,  to  show  cause 
why  the  decree  awarding  the  entire  balance  of  the  estate  to  the 
latter  should  not  be  vacated  and  readjudication  made,  which 
would  include  the  appellees  in  the  distribution.  The  respond- 
ents filed  answers,  and  testimony  was  subsequently  taken  be- 
fore an  examiner,  in  the  light  of  which  the  court  below  found 
that  the  appellees  were  related  to  the  deceased,  as  set  forth  in 
their  petition,  and  entitled  to  distributive  shares  in  her  estate. 
Misrepresentation  was  made  to  the  register  in  the  first  instance 
by  Ruhl  and  his  wife  in  their  statement  that  she  was  the  only 
next  of  kin  of  her  deceased  sister,  and  the  award  of  the  whole 
estate  to  her  was  procured  by  a  misstatement  to  the  court, 
made  by  the  administrator  under  oath,  who  was  the  husband  of 
the  woman  claiming  it.  The  conclusion  cannot  be  fairly 
reached  that  these  misrepresentations  were  not  made  with  the 
deliberate  intention  of  excluding  the  appellees  from  their  in- 
heritance ;  on  the  other  hand,  it  rather  seems  that  the  adminis- 
tration of  the  estate  commenced  in  an  intentional  fraud  upon 
the  register,  and  culminated,  if  the  first  adjudication  is  to  stand, 
in  imposition  upon  the  court.  Whatever  the  real  motives  of 
Ruhl  and  his  wife  may  have  been,  it  is  sufficient  to  know  that 
the  former,  by  his  misstatement  to  the  court,  induced  it  to 
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make  a  decree  in  the  first  instance,  the  effect  of  which  was  to 
deprive  the  appellees  of  their  shares  in  the  estate  of  their  de- 
ceased aunt  and  give  it  all  to  the  wife  of  the  administrator.  To 
remedy  the  injustice  so  done  by  the  first  adjudication,  it  was 
set  aside,  and,  the  court  having  found  that  the  distribution  or- 
dered by  it  had  never  been  made,  restitution  by  Magdelina 
Ruhl,  was  not  directed,  but  the  distribution  now  complained  of 
was  ordered  to  be  made  by  the  administrator. 

On  this  appeal,  no  question  seems  to  be  raised  as  to  the  power 
of  the  court  to  vacate  the  decree  made  in  the  first  adjudication 
and  to  make  the  present  one,  which  includes  these  appellees  in 
the  distribution,  provided  they  have,  by  suflScient  evidence,  es- 
tablished their  relationship  to  the  deceased.  The  sole  ground 
for  reversing  the  decree,  as  presented  on  the  argument,  is,  that 
the  relationship  of  the  appellees  has  not  been  legally  established. 
If  it  is  established,  no  other  question  can  be  fairly  raised.  In 
the  exercise  of  its  equitable  powers,  and  controlled  by  equitable 
principles,  the  orphans'  court,  when  invoked  for  equitable  re- 
lief in  a  case  calling  for  it  so  loudly  and  so  justly  as  the  one 
now  before  us,  will  extend  it  independently  of  any  statute.  We 
need,  therefore,  do  no  more  than  pass  upon  the  sufficiency  of  the 
evidence  offered  in  support  of  the  relationship  which  the  appel- 
lees claim  they  sustained  to  the  deceased,  and  this  can  be  done 
in  a  few  words. 

The  testimony  of  witnesses  called  before  the  examiner  was 
sufficient,  unaided  by  the  certificate  of  inheritance  from  the 
grand  duchal  district  court  in  Oppenheim,  to  establish  the  re- 
lationship of  Christina  Korb  and  Daniel  Groh  as  the  grand- 
niece  and  grandnephew  of  the  deceased,  and  nothing  more  need 
be  said  as  to  them.  Without  the  certificate  of  inheritance,  it  is 
admitted  that  sufficient  testimony  had  not  been  offered  to  prove 
that  Johann  Krebs,  one  of  the  appellees,  is  a  son  of  Anna  Marie 
Erebs,  a  deceased'  sister  of  Sophia  Yung.  This  certificate  is  en- 
titied  ^^  a  certificate  of  inheritance,"  and,  upon  the  strength  of 
statements  made  by  certain  persons  who  appeared  before  the 
grand  duchal  district  court  in  Oppenheim,  it  was  officially  certi- 
fied by  the  grand  duchal  district  judge  and  the  clerk  of  the  court, 
under  its  seal,  that  the  relationship  claimed  by  Johann  Krebs 
had  been  established.  It  is  manifest,  from  an  inspection  of  the 
certificate,  that  this  foreign  court  undertook  to  determine  who 
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were  the  heirs  of  Sophia  Yung,  and  it  has  solemnlj  certified  the 
result  of  its  inyeetigation.  It  most  be  presumed  that  the  pro- 
ceedings in  that  court  were  conducted  in  conformity  to  the  law 
there  regulating  them,  and  that,  if  conducted  for  the  purpose  of 
ascertaining  who  would  be  entitled  to  receive  the  estate  of  the 
deceased,  if  distributed  within  its  jurisdiction,  its  findings  as  to 
her  next  of  kin  were  correct.  If  the  court  was  satisfied  there 
that  Johann  Krebs  was  a  nephew  of  the  deceased,  its  certifi.cate, 
in  proper  form,  of  such  relationship  was  prima  facie  sufficient 
for  the  court  here.  There  is  no  presumption  that  the  witnesses 
called  were  not  sworn  and  that  their  testimony  was  not  given 
according  to  law,  even  if  the  certificate  fails  to  show  affirmatively 
that  they  were  sworn.  As  far  back  as  Lessee  of  Hyam  v.  Ed- 
wards, 1  Dall.  1,  a  copy  of  the  register  of  births  and  deaths  of 
people  called  Quakers  in  England,  proved  to  be  a  true  one  before 
the  Lord  Mayor  of  London  was  allowed  to  be  given  in  evidence 
to  prove  the  death  of  the  person ;  and  in  Douglass  v.  Sanderson, 
1  Yeates,  15,  the  leaf  of  a  Bible  said  to  have  belonged  to  Charles 
McMichael  in  his  lifetime,  sworn  to  before  the  chief  burgess  and 
notary  public  of  the  borough  of  Wilmington,  in  Delaware,  by 
some  of  the  heirs  of  the  said  McMichael  (as  they  would  on  no 
aoeoant  part  with  the  original  book),  and  which  was  extracted 
from  the  said  book  in  the  pi'esence  of  the  said  burgess  and  no- 
tary, and  so  certified  by  him  in  the  affidavit,  under  the  notarial 
se^  on  which  were  entered  the  several  births  and  deaths  of  his 
children,  was  read  in  evidence  to  the  jury  and  held  to  have  been 
properly  admitted.  In  Kingston  v.  Lesley,  10  S.  &  R.  883,  a 
copy  of  the  register  of  marriages,  baptisms  and  burials  of  the 
parish  of  St.  Michael,  in  the  island  of  Barbadoes,  certified  to  be 
a  true  copy  by  the  rector  of  the  parish,  and  proved  by  the  oath 
of  Samuel  Berresford,  taken  before  John  A.  Beckles,  deputy 
secretary  of  the  island  and  notary  public,  his  handwriting  and 
office  having  been  proved,  and  the  handwriting  of  the  rector 
having  also  been  proved,  was  held  good  evidence  to  prove  pedi- 
gree, and  TiLGHMAN,  C.  J.,  said :  '*  The  real  motive  which  in- 
duced the  court  to  admit  the  evidence  was  the  difficulty  and 
expense  of  procuring  evidence  from  beyond  the  sea.  .  .  .  Ck>n- 
sidering  all  the  authorities,  then,  we  must  take  it  that  the  case 
of  Hyam  v.  Edwards  is  law."  Bearing  on  its  face  a  stronger 
daim  to  the  dignity  of  evidence  than  either  of  the  papers  re- 
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f erred  to  in  the  foregoing  cases,  this  certificate  of  inheritance 
was  received  by  authority  and  could  not  have  been  rejected  in 
reason. 

The  sureties  on  the  administration  bond  of  Ruhl  have  united 
with  him  in  this  appeal.  This  they  may  do ;  but  the  decree 
that  fixed  the  liability  of  the  trustee,  for  whose  fidelity  they 
vouched,  determined  theirs.  When  they  became  bound  for  him, 
they  assumed  the  risk  of  a  decree  against  him,  the  consequences 
of  which  might  fall  upon  them.  Though  they  were  not  heard  in 
the  proceedings  in  which  it  was  made,  if  made  properly  there, 
with  the  trustee  heard,  or  given  an  opportunity  to  be  heard,  their 
liability  is  inevitable  upon  his  default. 

This  record  is  free  from  error.  The  decree  below  was  prop- 
erly made ;  the  appeal  from  it  is  dismissed  at  appellants'  costs, 
and  it  is  now  affirmed. 


Commonwealth  to  use  v.  Ruhl^  Appellant. 

199  40 

i     Executors  and  administrators— Bond— Defenses—  Collateral  attack  on  do- 

cree  of  orphans^  court — Affidavit  of  defense. 

In  an  action  of  assumpsit  in  the  court  of  common  pleas  on  the  bond  of 
an  administrator,  where  the  basis  of  the  action  is  a  decree  of  the  orphans^ 
court  ag^ainst  the  administi-ator,  an  affidavit  of  defense  averring  the  inva- 
lidity of  the  decree  of  the  orphans^  court,  is  insufficient. 

Argued  Jan.  15, 1901.  Appeal,  No.  334,  Jan.  T.,  1900,  by 
defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T.,  1900, 
No.  130,  making  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  Commonwealth  to  use 
of  Johann  Krebs,  Christina  Korb  and  Dajiiel  Groh  v.  John 
Ruhl  and  Heniy  Kunzig,  Appellant,  and  William  Ruhl.  Before 
McCoLLUM,  C.  J.,  MiTCHBLii,  Fell,  Bbown,  Mestbbzat 
and  Potter,  J  J.    Affirmed. 

Assumpsit  on  a  bond  of  an  administrator. 
The  statement  was  in  part  as  follows : 
The  account  of  the  said  John  Ruhl,  administrator  of  Sophia 
Tung,  deceased,  having  been  called  before  the  orphans'  court 
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of  Philadelphia  county  for  audit,  on  July  %  1891,  said  account 
was  then  and  there  fiist  examined  and  allowed  by  the  said  or- 
phans' court  of  the  city  and  county  of  Philadelphia,  and  upon 
the  same  day,  the  said  account  was  adjudicated  by  the  said  or* 
phans'  court,  and  the  balance  in  the  hands  of  the  accountant, 
being  the  sum  of  f  2,497.83,  was  awarded  by  the  said  orphans' 
court,  to  wit:  on  July  2, 1891,  to  Magdalena  Ruhl,  wife  of  the 
said  John  Ruhl,  the  said  adjudication  and  award  being  made  in 
pursuance  of  a  petition  for  distribution  of  the  said  John  Ruhl, 
Impended  to  said  adjudication,  which  falsely  and  fraudulently 
set  forth  that  ^^  the  only  persons  entitled  to  the  said  estate  em- 
braced in  the  said  account  or  any  part  thereof,  other  than  as 
creditors,  are  as  follows :  Magdalena  Ruhl,  sister,"  whereas,  in 
truth  and  in  fact,  the  plaintiff,  Johann  Krebs,  the  only  child  of 
Anna  Maria  Krebs,  a  deceased  sister  of  the  said  Sophia  Yung, 
was  entitled  to  one  third  of  the  said  estate ;  the  plaintiff,  Chris- 
tina Korb,  the  only  child  of  Sophia  Groh,  and  the  plaintiff, 
Daniel  Groh,  the  only  child  of  Christina  Groh,  the  said  Sophia 
Groh  and  Christina  Groh  being  the  deceased  children  of  Adam 
Sandor,  a  deceased  brother  of  the  said  Sophia  Yui\g,  were  each 
entitled  to  one  sixth  of  the  said  estate. 

That  upon  the  petition  of  the  said  Johann  Krebs,  Christina 
Korb  and  Daniel  Groh  to  review,  vacate  and  set  aside  the  afore- 
said decree,  and  for  readjudication  and  restitution,  filed  in  said 
court,  on  December  30, 1899,  the  said  court,  to  wit :  on  July  14, 
1900,  found,  that  the  distribution  ordered  by  the  aforesaid  ad- 
judication and  award  was  never  made  by  the  said  John  Ruhl, 
administrator  aforesaid,  and  granted  the  said  petition  for  review 
and  readjudication.  And  the  said  orphans'  court  of  Philadel- 
phia county  by  readjudication  of  the  account  of  the  said  John 
Ruhl,  administrator  of  Sophia  Tung,  deceased,  on  July  14, 1900, 
awarded  the  balance  aforesaid  shown  by  the  said  account,  one 
third,  or  $832.61,  to  Johann  Krebs,  and  one  sixth,  or  $416.30, 
each  to  Christina  Korb  and  Daniel  Grob,  with  interest  upon  the 
several  amounts  from  June  1,  1891,  and  ordered  and  decreed 
that  the  balance  in  the  hands  of  the  said  accountant  be  dis- 
tributed and  paid  as  awarded.  That  the  said  awards  to  the 
said  Johann  Krebs,  Christina  Korb  and  Daniel  Groh  having  re- 
mained unpaid,  although  payment  thereof  had  been  demanded, 
the  said  orphans'  court  did,  to  wit :  on  August  16, 1900,  order 
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and  decree  that  the  said  John  Ruhl,  administrator  of  Sophia 
Yung,  pay  over  to  Gustavns  Remak,  Jr.,  Esq.,  attorney  for 
Johann  Krebs,  Christina  Korb  and  Daniel  Groh,  the  sum  of 
$2,576.60,  within  ten  dajrs  after  personal  service  of  said  order 
upon  him. 

The  statement  further  averred  refusal  to  pay  the  above 
amounts. 

Henry  Kunzig,  the  surety,  filed  an  affidavit  of  defense  in 
which  he  averred : 

I  am  informed  that  the  account  of  John  Ruhl,  administrator 
of  Sophia  Yung,  deceased,  was  adjudicated  on  July  2, 1891, 
as  set  forth  in  plaintiff's  statement,  and  the  sum  of  $2,497.83, 
being  the  entire  balance  in  the  hands  of  the  accountant,  was 
awarded  to  Magdalena  Ruhl ;  that  no  exceptions  were  filed  to 
the  said  adjudication,  and  that  under  the  rule  of  said  court  the 
said  adjudication  became  absolute  on  the  third  Saturday  follow- 
ing. I  am  informed  that  pursuant  to  said  decree,  the  said  J  aim 
Ruhl,  administrator  as  aforesaid,  delivered  and  paid  unto  the 
said  Magdalena  Ruhl  the  entire  amount  of  said  award,  prior  to 
the  presentation  of  the  petition  to  review  the  award,  as  set 
forth  in  the  plaintiff's  statement.  I  was  not  notified  by  citation 
or  otherwise  of  the  presentation  of  the  petition  to  review 
the  said  adjudication,  mentioned  in  plaintiff's  statement,  and 
was  not  made  a  party  thereto,  and  by  reason  thereof  was  un- 
able to  protect  myself  against  the  effect  of  the  said  petition  for 
review,  and  the  adjudication  of  the  account  which  was  subse- 
quently made. 

I  left  this  country  May  8, 1900,  and  sailed  for  Europe  and 
did  not  return  till  September  25, 1900,  and  had  no  notice  what- 
ever of  the  proceedings  relating  to  the  review  until  after  the 
last  mentioned  date. 

I  am  informed  that  the  said  readjudication  was  in  violation 
of  the  act  of  October  18, 1840,  inasmuch  as  the  said  petition 
for  review  was  not  presented  for  a  period  of  eight  years  and 
six  months  after  the  final  decree  confirming  the  said  account, 
and  that  the  said  act  limits  the  presentation  of  such  petitions, 
to  the  period  of  five  years  after  such  final  decree.  I  am  in- 
formed that  said  readjudication  was  also  in  violation  of  the 
aforesaid  act,  inasmuch  as  it  is  provided  therein,  that  the  Mid 
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act  shall  not  extend  to  any  cause  when  the  balance  found  due 
shall  be  actually  paid  and  discharged  by  the  administrator. 

I  am  informed  that  said  readjudication  was  in  violation  of 
the  act  of  April  8,  1833,  which  provides :  ^^  That  all  the  re- 
lations of  an  intestate  and  persons  concerned  who  shall  not  lay 
legal  claim  to  their  respective  shares,  within  seven  years  after 
the  decease  of  the  intestate  shall  be  debarred  firom  the  same 
forever/' 

I  am  informed  that  said  petition  for  review  is  fatally  defeo- 
tive  in  this,  that  it  fails  to  aver  that  the  award  to  Magdalena 
Ruhl  had  not  been  paid  to  her  by  John  Ruhl,  the  administra- 
tor, and  for  this  reason  ought  to  have  been  refused. 

I  am  informed  that  the  findings  of  fact  and  of  law,  both  in 
tiie  granting  of  the  review  and  the  readjudication  thereunder, 
were  against  the  evidence  and  tlie  law. 

An  appeal  has  been  taken  by  the  said  John  Ruhl  and  myself 
from  the  said  readjudication  mentioned  in  the  statement  to  the 
Supreme  Court  of  Pennsylvania. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Error  a$$igned  was  the  order  of  the  court 

Leant  Melich^  of  Melick,  Potter  f  DecKert^  for  appellant. — 
The  words  of  the  act  of  April  8, 1888,  certainly  indicated  to  the 
surety  when  he  went  upon  the  bond  that  he  would  be  free  from 
liability  to  persons  who  failed  to  make  claim  within  seven  years. 

The  surety  is  not  a  trustee  for  the  next  of  kin,  nor  does  he 
occupy  a  fiduciary  relation  to  the  creditors  of  the  estate :  Hal- 
stead  V.  Hyman,  8  Bradford  (N.  T.),  426. 

The  surety  can  set  up  any  defense  that  is  personal  to  him- 
self: Ifasser  v.  Strickland,  17  S.  &  R.  858. 

Equity  often  relieves  a  surety  when  the  principal  would  not 
be  relieved :  Pleasonton  and  Biddle's  Appeal,  75  Pa.  844. 

The  first  adjudication  became  absolute:  Stewart's  Appeal, 
86  Pa.  152. 

Ghutavue  Bemahy  Jt*.,  for  appellees. — ^The  matter  is  res  adju- 
dicata:  Oarber  v.  Com.,  7  Pa.  265;  GUmore  v.  Rodgers,  41 
Pa.  120 ;  Leedom  v.  Lombaert,  80  Pa.  890. 
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The  act  of  1888  supersedes  the  Act  of  April  19, 1794,  sec.  18, 
(P.  &  L.  Dig.  2419),  and  it  has  been  distinctly  ruled  that  the 
bar  of  that  act  can  only  be  pleaded  where  there  has  been  a  bona 
fide  distribution  without  notice :  Logan  y.  Richardson,  1  Pa. 
872;  Chandler  v.  Lanbome,  2  Clark,  124. 

The  ruling  that  sureties  are  bound  by  decrees  of  the  orphans' 
court  made  against  their  principal,  of  which  they  had  no  notice, 
is  based  in  all  the  decisions  upon  the  fact  that  they  may  have  a 
review  under  the  act  of  1840 :  Bishop's  Estate,  10  Pa.  469 ; 
Hartz's  Estate,  2  Grant,  88;  Simpson's  Estate,  18  W.  N.  C. 
176. 

And  that  they  may  appeal  to  the  Supreme  Court,  as  parties 
aggrieved,  under  section  69  of  the  Act  of  March  29, 1882,  P.  L. 
190  (2  P.  &  L.  Dig.  8847) ;  Garber  v.  Commonwealth,  7  Pa. 
266. 

Although  the  administrator  as  such  is  not  a  party  aggrieved: 
Sharp's  Appeal,  8  Grant,  260 ;  Stineman's  Appeal,  84  Pa.  894; 
Gallagher's  Appeal,  89  Pa.  29;  Piper's  Est.,  16  Pa.  688. 

Opinion  by  Mb.  Justice  Bbown,  April  1, 1901: 
The  liability  of  this  appellant  was  fixed  by  the  decree  of  the 
orphans'  court  of  Philadelphia  county,  which  we  have  this  day 
affirmed,  that  John  Ruhl,  administrator  of  the  estate  of  Sophia 
Tung,  deceased,  pay  to  the  appellees  the  sums  awarded  them 
on  the  readjudication  of  his  account  Ruhl  and  his  sureties 
appealed  from  that  decree,  and  we  need  not  here  repeat  our 
reasons  for  affirming  it,  though  they  may  be  properly  read  in 
connection  with  our  disposition  of  this  appeal.  The  statement 
of  appellees'  cause  of  action  alleges  that  the  orphans'  court  of 
Philadelphia  county,  having  found  that  the  distribution  ordered 
by  it  on  the  first  adjudication  had  never  been  made  by  the  ad- 
ministrator, ordered  him  to  pay  to  them  the  respective  sums 
awarded  to  them,  and  that  he  has  neglected  and  refused  so  to 
do.  The  decree,  the  consequences  of  which  this  appellant  now 
seeks  to  avade,  is  the  judgment  of  the  court  having  jurisdiction 
of  the  trustee,  for  whose  good  faith  he  stood  sponser.  His  bond 
is  that  the  administrator  will  pay,  and  the  appellees  are  simply 
asking  that  he  be  compelled  to  comply  with  his  obligation.  In 
the  court  in  which  the  liability  of  this  surety  is  sought  to  be 
enforced,  the  decree  of  the  other  court,  which  definitely  fixed 
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it,  cannot  be  assailecL  In  this  proceeding,  no  plea  but  payment 
can  ayailf  and  no  defense  be  made,  save  compliance  with  the 
conrt's  decree.  The  appellant  is  now  confronted  with  a  liability 
which  he  knew,  when  he  became  surety  for  Ruhl,  he  would  meet 
if  there  should  be  de&ult  by  the  latter.  To  avoid  this  liability, 
he  was  bound  to  avoid  the  decree  against  his  principal  in  the 
orphans'  court,  where  he  would  have  been  heard  ex  gratia,  if 
not  ex  debito  justitisB,  for  any  good  reason  that  he  might  have 
urged  against  it.  In  that  court  only  could  he  be  heard  in  pro- 
test against  it;  in  the  court  from  whose  judgment  he  has  ap- 
pealed, it  is  conclusive.  Even  now,  the  first  court  might  hear 
him  of  grace,  but  not  of  right,  if  prepared  to  convince  it  of  error 
in  its  findings  of  fact ;  and,  if  so  heard  there,  the  court  of  com- 
mon pleas  would  properly  control  its  judgment  against  him. 

The  judgment  was  properly  entered  for  want  of  a  sufficient 
affidavit  of  defense,  and  it  is  now  affirmed. 


Kehoe,  Appellant^  v.  Philadelphia. 

Boad  law — Change  of  grade — Negligent  maifUenanoe  of  ttreel^Tre$pat$ 
—MumeipalUies. 

In  an  action  against  a  dty  to  recover  damages  for  injuries  to  property 
abutting  on  a  street,  caused  by  ttie  negligence  of  the  city  in  permitting  the 
street  to  remain  full  of  holes  in  which  water  accumulated  and  from  which 
it  percolated  into  plaintiffs  cellar,  the  city  cannot  set  up  as  a  defense  to  the 
action  that  prior  to  the  injuries  complained  of  damages  had  been  assessed 
and  paid  to  plaintiff  in  statutory  proceedings  for  change  of  grade  of  the 
street. 

Argued  Jan.  80,  1901.  Appeal,  No.  800,  Jan.  T.,  1900,  by 
plamti£f,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1899, 
No.  635,  refusing  to  take  off  nonsuit  in  case  of  Luke  Eehoe  v. 
Philadelphia.  Before  McCollum,  C.  J.,  Mitohbll,  Bbown, 
BIbstrszat  and  Potteb,  JJ.    Reversed. 

Trespass  for  injuries  to  refd  estate.    Before  Biddlb,  P.  J. 

Plaintiff  in  his  statement  of  claim  after  referring  to  the  change 
of  grade  of  Almond  street,  and  of  the  assessment  of  damages  to 
property  owners  for  such  change  of  grade,  continued  as  follows : 
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^^  Plaintiff  further  says  that  through  the  negligenoe  of  the  city 
of  Philadelphia  in  failing  to  properly  pare  and  maintain  tliesaid 
Almond  street,  since  the  time  of  change  of  grade  to  the  pies^it 
time,  the  said  Almond  street  has  continued  to  be,  and  is,  a 
public  nuisance,  and  as  a  result  of  its  maintenance  by  the  city 
of  Philadelphia  in  such  a  condition  the  property  of  deponent 
was  damaged  as  follows : 

*^  After  every  rainstorm  water  collected  on  the  said  Almond 
street  and  percolated  through  the  soil  of  the  said  Almond  street, 
entered  the  property  of  plaintiff  through  the  foundation  walls 
to  its  great  damage  and  injury,  and  has  collected  in  the  cellar 
of  plaintiff  to  the  depth  of  three  feet. 

"  Plaintiff  further  says  that  in  consequence  of  this,  his  build- 
ing above  referred  to,  the  property  of  plaintiff,  has  beocnne 
damaged  by  reason  of  the  settling  of  the  foundation  and  brick 
walls  and  cracking  of  the  same,  as  a  result  of  the  flooding  of  his 
premises  as  aforesaid,  to  the  damage  and  injury  of  this  plaintiff 
and  his  said  property  to  the  extent  of  $2,000,  for  the  recovery 
of  which  he  brings  Uiis  suit." 

The  evidence  offered  on  behalf  of  the  plainjiff  tended  to  sua 
tain  the  averments  of  the  statement  of  claim. 

The  court  entered  a  compulsory  nonsuit  which  it  subsequently 
refused  to  take  off. 

Error  oBiigned  was  in  refusing  to  take  off  nonsuit. 

J.  Wanhington  Log%u^  with  him  Jame%  E.  Q-orman^  for  appel- 
lant.— Plaintiff  bases  his  right  to  recover  upon  the  fact  that 
before  the  performance  of  certain  work  by  the  city  of  Philadel- 
phia, the  street  upon  which  his  property  fronted  was  in  good 
condition  and  properly  maintained.  That  after  the  making  of 
certain  changes  by  the  city  of  Philadelphia,  the  street  was  kept 
and  maintained  in  a  negligent  manner  by  the  city,  and  as  a 
result  thereof  his  property  was  damaged :  Elliott  v.  Oil  City, 
129  Pa.  670;  Torrey  v.  City  of  Scranton,  188  Pa.  173;  Dela- 
hunt  V.  City  of  Chester,  6  Del.  Co.  Rep.  142 ;  Weir  v.  Plym- 
outh  Borough,  148  Pa.  566 ;  Bohan  v.  Avoca  Borough,  164 
Pa.  404;  Frederick  v.  Lansdale  Borough,  156  Pa.  618;  Markle 
V.  Berwick  Borough,  142  Pa.  84 ;  West  Bellevue  Borough  v. 
Huddleston,  28  W.  N.  C.  240;  AUentown  v.  Kramer,  78  Pa. 
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406 ;  Dougherfy  v.  Phila.,  4  W.  N.  C.  287 ;  Erie  v.  Schwinglo, 
22  Pa.  884;  Humphreys  v.  Armstrong  County,  56  Pa.  204; 
Norristown  v.  Moyer,  67  Pa.  855 ;  Kensington  v.  Wood,  10  Pa. 
98;  Vanderslice  v.  Phila.,  103  Pa.  102;  Gold  v.  Phila.,  116 
Pa.  184 ;  Butohera'  Ice  &  Coal  Co.  v.  Phila.,  156  Pa.  54 ;  Beach 
y.  Scranton,  5  Lack.  Legal  News,  25 ;  Gardner  v.  Scranton,  1 
Pa.  Dist.  Rep.  805. 

Howard  A.  Damn^  with  him  Samuel  Chew  and  John  L.  EvMey^ 
for  appellee. — The  city  in  failing  to  repave  is  acting  within  its 
powers  to  use  discretion,  and  in  a  judicial  capacity,  not  a  minis- 
terial one,  and  therefore  cannot  be  held  to  be  negligent  in  so 
doing :  Fair  v.  Phila.,  88  Pa.  811 ;  Munn  v.  Pittsburg,  40 
Pa.  864 ;  Nevins  v.  City  of  Peoria,  41  111.  502;  AUentown  v. 
Kramer,  78  Pa.  408;  Green  v.  Reading,  9  Watts,  882;  Henry 
V.  Pittsburg  &  Allegheny  Bridge  Co.,  8  W.  &  S.  85 ;  Conunis- 
sioners  of  Kensington  v.  Wood,  10  Pa.  93 ;  O'Connor  v.  Pitts- 
burg, 18  Pa.  187. 

The  most  that  can  be  required  by  the  citizens  of  those  whom 
they  have  selected  to  act  for  them  in  the  discharge  of  duties 
judicial  in  their  nature  is  that  they  shall  act  honestly  and  with 
such  ability  as  they  possess :  Hoff  v.  Phila.,  93  Pa.  272 ;  Fair 
V.  Phila.,  88  Pa.  811 ;  Mills  v.  City  of  Brooklyn,  82  N.  Y.  489 ; 
Smith  V.  Mayor  of  New  York,  66  N.  Y.  295 ;  Grant  v.  Erie,  69 
Pa.  420. 

This  was  not  a  case  of  repairing;  it  was  regrading,  and  brought 
about  a  condition  of  things  de  noyo,  starting  where  the  origi- 
nal paving  was  begun :  Elliott  on  Roads  &  Streets  (2d  ed.), 
pp.  478, 474, 475 ;  Carr  v.  Northern  Liberties,  86  Pa.  824 ;  Fair 
V.  Phila.,  88  Pa.  809 ;  Neff  v.  Borough  of  Easton,  102  Pa.  477 ; 
Collins  Y.  Phila.,  98  Pa.  272 ;  Costello  v.  Conshohocken,  8  Pa. 
0.  C.  Rep.  689. 

Opimiok  by  Mb.  Jxtsticb  Bbown,  April  1, 1901 : 
The  appellant  brought  suit  against  the  city  of  Philadelphia 
to  recoYer  damages  for  injuries  resulting  to  his  property  at  the 
eomer  ct  Almond  and  Hunfingdon  streets  from  the  alleged 
negligence  of  the  appellee  in  connection  with  its  control  and 
supervision  of  the  former  street.    The  appeal  is  from  a  judg- 
ment of  nonsuit,  and  it  is  to  be  regretted  that  the  court  below 
gave  no  reason  for  entering  it  or  for  refusing  to  take  it  off. 
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Sometime  before  the  injuries  complained  of  were  sustained, 
the  grade  of  Almond  street  had  been  changed,  and,  for  the  in- 
jury done  to  the  property  of  appellant  by  the  change,  damages 
were  assessed  and  paid  to  him  in  the  statutory  proceeding  in- 
stituted for  their  recovery.  The  theory  of  the  defense,  as  pre- 
sented to  us,  is,  that  there  can  be  no  recovery  in  the  present 
suit,  because  it  has  been  brought  for  damages  sustained,  or 
likely  to  have  been  sustained,  by  the  change  of  the  grade  of 
the  street,  for  which  compensation  has  already  been  made  in 
the  only  proceeding  that  could  have  been  instituted  for  them  ; 
and  this  view,  we  assume,  in  the  absence  of  any  reason  assigned 
for  withdrawing  the  case  from  the  jury,  must  have  been  adopted 
by  the  court  below.  For  any  injury  which  resulted,  or  was 
likely  to  result,  to  his  property  from  the  change  in  the  grade 
of  the  street,  the  plaintiff,  of  course,  cannot  now  recover ;  and, 
if  his  present  suit  be  for  injuries  so  sustained,  the  nonsuit  can- 
not be  disturbed ;  but  though  the  appellee,  for  the  purpose  of 
its  defense,  contends  that  he  has  so  sued  it,  the  statement  of 
his  cause  of  action,  sustained  by  proof,  is  otherwise.  Upon  it 
he  has  a  right  to  ask  for  judgment,  and  the  appellee  cannot  be 
heard  in  support  of  this  judgment  against  him  on  a  theory 
which  overlooks  it  and  ignores  his  proofs.  In  the  statement 
of  his  claim  it  is  true,  he  refers  to  the  change  in  the  grade  of 
the  street,  but  the  ground  of  his  complaint,  as  distinctly  set 
forth  is  that,  after  the  grade  had  been  actually  changed,  the  ap- 
pellee in  disregard  of  its  duty,  maintained  the  street  in  so  neg- 
ligent and  improper  a  manner  as  to  cause  the  injuries  to  his 
property.  The  proof  is  ample  that,  for  many  months  after  the 
grade  had  been  changed,  the  street  was  improperly  and  negli- 
gently maintained  by  the  city,  having  been  full  of  holes,  con- 
taining water,  which  the  appellant  contends  percolated  into  his 
cellar  and  caused  the  special  and  serious  injuries  to  his  prop- 
erty, as  set  forth  in  his  statement.  It  is  most  manifest  that 
the  case,  as  presented,  should  have  gone  to  the  jury,  before 
whom  the  theory  of  the  appellee  might  have  availed  as  a  mat- 
ter of  defense,  if  supported  by  proper  proof.  The  judgment  is 
reversed  and  a  procedendo  awarded. 
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Moore,  Appellant,  v.  The  Niagara  Fire  Insurance  Com-  190       49 
pany  of  New  York.  ^^^      ^ 


Insurance — Fire  insurance^Unoccupied  building. 

In  an  action  upon  a  policy  of  fire  insurance,  providing  thai  tlie  policy 
shall  be  Yoid  if  the  building  "  whether  intended  for  occupancy  by  owner 
or  tenant  be  or  become  vacant  or  unoccupied  and  so  remain  for  ten  days/* 
the  plaintiff  will  not  be  entitled  to  recover  where  it  appears  tnat  at  the 
time  the  insurance  was  placed,  the  building,  a  new  dwelling  house  built  to 
be  sold,  and  never  before  tenanted,  was,  to  the  knowledge  of  defendant's 
agents,  and  therefore  to  its  knowledge,  unoccupied ;  that  no  question  of 
its  occupancy,  present  or  future,  was  raised  between  the  parties  as  affect- 
ing the  contract ;  that  plaintiff  took  the  policy  as  prepared  by  defendant's 
agents  without  reading  it,  and  believing  it  to  accord  with  his  agreement 
with  them ;  that  the  building  remained  unoccupied  for  more  than  ten  days 
thereafter ;  that  after  being  occupied  for  some  months  it  became  again 
vacant  and  so  remained  for  more  than  ten  days  until  destroyed  by  fire. 

Argued  March  4,  1901.  Appeal,  No.  324,  Jan.  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  Berks  Co.,  Nov.  T.,  1899, 
No.  47,  for  defendant  non  obstante  veredicto  in  case  of  Charles 
Moore  v.  Niagara  Fire  Insurance  Company  of  New  York. 
Before  McCollum,  C.  J.,  Mitchell,  Fell,  Brown  and  Mbs- 
TBEZAT,  JJ.    Affirmed. 

Assumpsit  on  a  policy  of  fire  insurance.     Before  Endligh,  J. 

At  the  trial  the  jury  returned  a  verdict  in  favor  of  the  plain- 
tiff subject  to  the  following  question  i*eserved : 

The  building  in  question  having  become  vacant  and  un- 
occupied and  having  so  remained  for  ten  days  and  upwards 
immediately  before  the  time  of  its  destruction,  the  verdict  must 
be  for  the  defendant.  Answer :  Reserved  and  not  read  to  the 
jury. 

The  court  in  an  opinion  by  Endlich,  J.,  entered  judgment 
for  defendant  non  obstante  veredicto. 

The  opinion  was  as  follows : 

Under  the  pleadings  and  the  charge  of  the  court,  the  verdict 
must  be  taken  to  establish  the  facts,  that,  at  the  time  the  in- 
surance was  placed,  the  building,  a  new  dwelling  house  built  to 
Vol.  cxcix — 4 
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be  sold,  and  never  before  tenanted,  was,  to  the  knowledge  of 
defendant's  agents  and  therefore  to  its  knowledge,  unoccupied ; 
that  no  question  of  its  occupancy,  present  or  future,  was  raised 
between  the  parties  as  affecting  the  contract ;  that  plaintiff  took 
the  policy  as  prepared  by  defendant's  agents  without  reading  it 
and  believing  it  to  accord  with  his  agreement  with  them ;  tiiat 
the  building  remained  unoccupied  for  more  than  ten  days  there- 
after; that  after  being  occupied  for  some  months  it  became 
again  vacant  and  so  i*emained  for  more  than  ten  days  until  de- 
stroyed by  fire.  The  pleadings,  the  charge  and  the  verdict  being 
matters  of  record,  these  facts,  together,  of  course,  with  the  tenor 
of  the  policy  sued  upon,  appear  by  the  record,  and  are  therefore 
to  be  considered  in  connection  with,  and  as  if  incorporated  in, 
the  point  reserved :  Phoenix  Silk  Mfg.  Co.  v.  Reilly,  187  Pa. 
626. 
The  provision  relied  on  by  defendant  is  this : 
This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be  void  if  ....  a  build- 
ing herein  described,  whether  intended  for  occupancy  by  owner 
or  tenant,  be  or  become  vacant  or  unoccupied  and  so  remain  for 
ten  days, — ^the  misdescription  of  the  building  in  the  policy  as 
^^  occupied  as  dwelling  "  being  of  no  importance  as  affecting  the 
validity  of  the  policy :  Landes  v.  Safety  Mut.  Fire  Ins.  Co.,  190 
Pa.  536,  542;  Mullen  v.  Union  Central  Life  Ins.  Co.,  182  Pa. 
150,  155;  Dowling  v.  Merchants'  Ins.  Co.,  168  Pa.  284,  239; 
Shanahan  v.  Agricultural  Ins.  Co.,  6  Pa.  Superior  Ct.  66. 

It  will  be  observed  that  the  provision  quoted  predicates  the 
avoidance  of  the  insurance  upon  either  of  two  conditions — 
(a)  the  property  being  vacant  and  so  remaining  for  ten  days,  or 
(J)  its  becoming  vacant  after  being  occupied  and  then  remain- 
ing vacant  for'ten  days.  The  former  has  reference  to  a  state 
of  things  presently  existing  when  the  policy  is  issued  and  con- 
tinuing thenceforth  without  interruption.  The  latter,  as  is  said 
in  Haight  v.  Continental  Ins.  Co.,  92  N.  Y.  51,  54,  **  assumes 
a  policy  already  existing  and  valid  in  its  inception,"  and  refers 
to  a  vacancy  commencing  in  the  future.  It  is  a  mistake,  how- 
ever, to  suppose  that  the  condition  {a)  undertakes  to  avoid  the 
insurance  simply  because  the  building  is  unoccupied  when  in- 
sured. On  the  contrary,  it  contemplates  that  possibility  as  con- 
sistent with  the  attaching  of  the  policy.     In  order  to  come 
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within  the  operation  of  the  condition,  there  must  be  both  a 
present  vacancy  and  a  continuance  thereof  for  ten  days.  This 
interpretation  is  required  by  a  ^^  fair  grammatical  construction 
of  the  language  of  the  clause  *'  (England  v.  Westchester  Fire 
Ills.  Co.,  81  Wis.  688 ;  61  N.  W.  Repr.  954),  and  the  rule,  un- 
questionable  as  it  is,  that  an  insurance  contract  is  to  be  en- 
forced according  to  its  true  spirit,  ^^  its  meaning  must  be  obvious 
and  require  no  straining  in  order  to  provoke  a  forfeiture : " 
Woodruff  V.  Imperial  Fire  Ins.  Co.,  88  N.  Y.  183, 144.  The 
effect  of  the  provision  being  as  stated,  there  is  no  relevancy  to 
this  case  in  the  decisions  which  say  that,  where  an  insurance 
company  insures  a  vacant  property,  knowing  or  not  caring  that 
it  is  vacant,  a  clause  in  the  policy  avoiding  the  insurance  if  the 
property  be  vacant  must  be  deemed  waived  and  the  company 
held  estopped  from  taking  advantage  of  it :  Short  v.  Home  Ins. 
Co.,  90  N.  Y.  16 ;  Bennett  v.  Agricultural  Ins.  Co.,  106  Pa. 
243 ;  Williams  v.  Niagara  Fire  Ins.  Co.,  60  Iowa,  561 ;  Aurora 
Fire,  etc.,  Ins.  Co.  v.  Kranich,  36  Mich.  289 ;  or  in  those  which, 
basing  themselves  upon  such  decisions,  treat  the  provision  in 
this  policy  as  identical  in  effect  with  the  clauses  there  passed 
upon:  Brown  v.  Milwaukee  Mechanics'  Ins.  Co.,  44  Pac. 
Repr.  (Kan.)  85  ;  Rochester  Loan  &  Bank'g  Co.  v.  Liberty  Ins. 
Co.,  62  N.  W.  Repr.  (Neb.)  877 ;  German  Ins.  Co.  v.  Frederick, 
77  N.  W.  Repr.  (Neb.)  1106.  Nor,  again,  are  those  cases  of 
any  persuasive  value  which  deal  with  nonoccupancy  clauses  not 
limiting  the  period  of  vacancy ;  for  the  absence  of  such  limit 
seems  to  be  a  material  element  in  determining  their  effect  and 
the  extent  of  the  waiver  implied  in  the  insurance  of  an  unoc- 
cupied building.  Says  Andrews,  J.,  in  Bennett  v.  Agricultural 
Ins.  Co.,  supra,  at  p.  250 : 

**  If  the  contract  contains  no  provision  limiting  the  vacancy, 
it  may  continue  during  the  whole  time  of  the  policy  and  the 
premium  presumably  covers  the  risk.  The  condition  (there)  in 
question  imposes  no  obligation  upon  the  owner  of  a  dwelling 
house,  insured  as  vacant  property,  to  occupy  it  for  any  period 
during  the  running  of  the  policy,  etc.,'*  thus  implying  that  the 
fixing  of  such  a  limit  might  be  attended  with  a  different  retolt : 
the  result,  indeed,  approved  in  England  v.  Westchester  Fire 
Ins.  Co.,  supra,  viz :  an  obligation  on  the  part  of  the  insured  to 
occupy  the  property  within  the  period  limited  and  a  forfeiture 
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of  the  insurance  in  the  event  of  its  not  being  so  occupied.  It 
is  true  that  the  ruling  in  Devine  v.  Home  Ins.  Co.,  32  Wis.  471, 
ignoring  this  distinction,  is  to  the  contrary.  But,  though  not 
explicitly  overruled  (for  it  is  not  noticed  at  all)  in  the  latter 
decision  of  the  same  court,  it  certainly  can  no  longer  be  re- 
garded as  of  any  weight.  In  reason  and  common  sense,  there 
seems  to  be  abundant  justification  for  the  distinction.  Where 
a  company,  with  its  eyes  open,  insures  unoccupied  property 
and  takes  the  premium  fixed  by  itself,  the  insertion  of  a  stipu- 
lation in  the  policy  that  the  insurance  shall  be  void  if  the  prop- 
erty is  what  it  is,  looks  very  like  an  attempt  to  perpetrate  a 
fraud.  At  any  rate,  it  is  a  stipulation  which  must  be  rejected 
in  the  interpretation  of  the  contract,  not  upon  the  basis  of  its 
reformation  by  parol  evidence  (Walton  v.  Agricultural  Ins. 
Co.,  116  N.  Y.  822),  but  under  the  familiar  rule  established  in 
this  state  by  the  decisions  in  Barnhart  v.  Riddle,  29  Pa.  92, 
and  a  multitude  of  cases  following  its  lead,  that  evidence  to 
explain  the  subject-matter  of  a  written  contract  is  always  re- 
ceivable, together  with  the  equally  settled  principle  that  every 
contract  must  be  construed  by  applying  its  language  to  the 
thing  about  which  the  parties  were  contracting  (2  Parsons  on 
Contracts,  *517 ;  West  Republic  Mining  Co.  v.  Jones,  108  Pa. 
66, 66 ;  Doster  v.  Friedensville  Zinc  Co.,  140  Pa.  147, 160),  and 
in  the  light  of  the  circumstances  surrounding  the  making  of 
the  contract  and  affecting  its  subject-matter:  McKeesport 
Machine  Co.  v.  Ben  Franklin  Ins.  Co.,  178  Pa.  68,  67,  and  il- 
lustrating the  objects  to  be  accomplished :  Allison's  App.,  77 
Pa.  221, 226;  Richardson  v.  Clements,  89  Pa.  603, 606 ;  Phoenix 
SUk  Mfg.  Co.  V.  Reilly,  187  Pa.  626,  534,  688, 639.  And  if  the 
avoidance  of  the  insurance  is  predicated  upon  the  existence  of 
a  vacancy  without  anything  more — not  a  vacancy  continuing 
for  so  and  so  long,  but  the  bare  fact  that  the  building  is  or  be- 
comes vacant,  when  in  point  of  fact  it  was  insured  as  a  vacant 
building,  so  that,  if  the  provision  is  enforced  the  policy  must 
be  regarded  as  void  ab  initio,  it  necessarily  follows  that  it  must 
go  by  the  board  as  a  whole ;  because  to  deny  it  the  effect  of 
destroying  the  policy  from  its  inception  and  yet  permit  it  to 
stand  to  the  extent  of  avoiding  the  insurance  if  the  vacancy  be 
continued  beyond  a  period,  the  court  might  deem  reasonable, 
would  be,  not  to  construe  a  contract  made  by  the  parties,  but 
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to  make  a  new  one  for  them,  which  is  a  thing  the  court  will 
not  do:  Weaver  y.  Sheok,  154  Pa.  206.  Such  a  stipulation 
being  thus  wholly  eliminated  and  the  contract  standing  as  one 
of  insurance  upon  a  vacant  building,  or  perhaps  more  accurately 
upon  a  building  which  the  insured  might  or  might  not  occupy 
as  he  chose,  it  further  follows  with  logical  necessity,  that,  if  he 
tenant  it  for  a  time,  the  occurrence  of  a  vacancy  by  the  removal 
of  the  tenant,  or  any  number  of  subsequently  recurring  vacan- 
cies, can  have  no  bearing  whatever  upon  the  liability  of  the 
company :  Beunett  v.  Agricultural  Ins.  Co.,  supra ;  Aurora  Fire, 
etc.,  Ins.  Co.  v.  Kranich,  supra ;  Commercial  Ins.  Co.  v.  Spank- 
neble,  52  111.  5S.  The  building  being  in  the  same  condition  as 
regards  occupancy,  in  which  it  was  when  insured,  and  the  com- 
pany having  presumably  been  paid  for  assuming  the  risk  inci- 
dent to  that  condition,  it  has  nothing  to  complain  of  and  is 
bound  to  stand  by  its  bargain.  (See  for  a  recognition  of  the 
general  principle  involved  in  this  proposition :  Kister  v.  Le- 
banon Mutual  Ins.  Co.,  128  Pa.  553 ;  Gould  v.  Dwelling  House 
Ins.  Co.,  184  Pa.  570 ;  Weiss  v.  American  Fire  Ins.  Co.,  148 
Pa.  849.)  But  there  is  no  inconsistency  between  an  agreement 
to  insure  a  presently  unoccupied  building  and  a  condition  an- 
nexed thereto,  that,  (a)  if  it  remain  unoccupied  for  a  period 
exceeding  so  and  so  many  days,  or  (6)  if,  after  having  been 
occupied,  it  shall  become  again  vacant  and  so  remain  for  a  simi- 
lar period,  the  insurance  shall,  in  either  event,  be  thereby  ter- 
minated. In  order  to  do  away  with  the  obvious  and  indubitably 
lawful  effect  of  such  a  condition,  it  is  not  enough  to  call  atten- 
tion to  the  subject-matter  of  the  contract,  the  circumstances 
surrounding  and  necessarily  affecting  it,  and  the  self-evident 
object  of  the  transaction,  but,  it  would  seem,  indispensable  to 
show  either  a  distinct  bargain  to  the  contrary,  sufficient  in  ex- 
plicitness  of  terms  and  in  clearness  and  weight  of  proofs  to 
reform  the  policy  (see  Hartford  Fire  Ins.  Co.  v.  Davenport,  87 
Mich.  609),  or  asubsequent  waiver  of  the  condition.  The  former, 
as  defendant's  counsel  rightly  insists,  is  not  established  in  this 
case.  Was  there  a  waiver,  or  anything  from  which  the  jury, 
had  the  question  been  submitted  to  it,  might  have  inferred  a 
waiver  of  the  condition  with  the  effect  of  rendering  the  defend- 
ant company  liable  for  the  loss  when  it  occurred  ?  And  right 
here  let  it  be  noted  that  a  waiver  by  subsequent  conduct  of  the 
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right  to  insist  upon  a  forfeiture  of  the  insurance  by  reason  of 
the  continuance  for  more  than  ten  days  of  a  vacancy  existing 
at  the  time  of  the  issuance  of  the  policy,  but  terminated  be- 
fore the  occurrence  of  the  loss,  is  not  the  same  thing  as  a  waiver 
in  advance  of  the  entire  nonoccupancy  clause  by  the  mere  fact 
of  insuring  an  unoccupied  building  where  that  fact  is  incon- 
sistent with  some  part  of  the  clause ;  and  that  therefore  such 
subsequent  waiver  of  condition  (a)  in  the  provision  of  this 
policy  does  not  necessarily  carry  with  it  a  waiver  of  condition 
(6)  becoming  operative  after  the  initial  vacancy  has  ceased  and 
the*  property  has  become  occupied.  In  other  words,  it  is  clear 
that  under  this  policy,  the  company,  insuring  a  vacant  house 
to  be  occupied  within  ten  days,  may  consent  to  a  postponement 
of  its  occupation  to  a  date  more  than  ten  days  beyond  that  of 
the  issuance  of  the  policy — may  by  its  conduct  after  insurance 
waive  its  right  to  insist  upon  that  limit  for  the  termination  of 
the  vacancy  existing  at  the  time  of  the  insurance — without 
thereby  renouncing  its  right  to  avoid  the  policy  in  case  and  on 
the  ground  of  a  new  vacancy  continuing  for  more  than  ten 
days. 

It  is  held  in  England  v.  Westchester  Fire  Ins.  Co.,  supra, 
that  the  insurer  of  a  vacant  building  subject  to  condition  (a) 
need  trouble  himself  no  further  about  it,  since  a  failure  on  the 
part  of  the  insured  to  comply  with  the  condition  is  not  to  be 
expected  and  if  it  occurs,  at  once  terminates  all  liability  upon 
the  policy ;  and  hence,  that  the  agent's  knowledge,  though  im- 
puted to  the  company,  of  the  vacancy  at  the  time  of  insurance 
is  not  notice  of  the  continuance  of  the  same  state  of  things  be- 
yond the  ten  day  limit,  and  the  company's  failure  to  object 
thereto  or  promptly  avoid  the  insurance  cannot  be  deemed  a 
waiver  of  the  condition.  I  have  been  unable  to  find  a  satisfac- 
tory answer  to  this  proposition  as  ordinarily  controlling.  But 
suppose  there  is  a  distinction  to  be  made  between  the  ordinary 
case  of  a  dwelling  house  presently  unoccupied  and  that  of  a 
newly  finished  one,  never  yet  occupied  and  built  to  be  sold.  It 
may  be  that  the  latter  ought  not  to  be  understood  as  intended 
to  be  immediately  occupied,  partly  because  of  the  known  ol^ 
jections  to  occupying  a  house  not  sufficiently  seasoned  and 
partly  because  of  the  further  fact  that  the  sale  of  such  a  house 
is  in  general  injured  by  a  temporary  occupation  of  it,  destroy- 
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ing  its  character  as  a  new  house— a  fact  hest  understood  by 
real  estate  agents,  which  business  defendant's  agents  were  en- 
gaged in  when  this  insurance  was  placed  by  them.  And  it 
may  be  that  a  reasonable  consideration  of  these  circumstances, 
amounting  to  notice  of  a  possible  intention  to  disregard  the 
limit  of  vacancy,  should  have  led  the  defendant  company,  if  it 
meant  to  insist  upon  the  letter  of  condition  (a)  and  at  the  same 
time  deal  with  the  plaintiff  in  perfect  fairness  and  good  faith 
(as  insurance  companies  are  held  to  do :  Earley  v.  Mutual  Fire 
Ins.  Co.,  178  Pa.  681;  Hower  v.  Susquehanna  Mutual  Fire 
Ins.  Co.,  9  Fa.  Superior  Ct.  153),  to  keep  an  eye  upon  the  prop- 
erty and  promptly  advise  him  of  the  avoidance  of  his  insur- 
ance, so  that  he  might  protect  himself  by  other ;  and  that  its 
failure  to  do  so  during  the  continuance  of  the  vacancy  or  sub- 
sequently while  the  house  was  tenanted  ought  in  conscience 
to  be  deemed  a  waiver  of  the  right  to  defend  upon  the  ground 
of  a  breach  of  condition  (a)  after  the  lapse  of  over  half  a  year 
and  after  the  destruction  of  the  property.  Be  that,  however, 
as  it  may,  what  is  there  to  show  a  waiver  of  the  effect  of  the 
second  vacancy,  under  condition  (5)  ?  There  is  nothing  in  the 
charge  which  makes  the  verdict  decisive  upon  this  point,  and 
therefore  the  reserved  point  is  not  to  be  treated  as  containing 
any  statement  upon  it  beyond  the  fact  that  there  was  a  vacancy 
of  more  than  ten  days  immediately  preceding  the  fire.  The 
question  now  is  whether  there  is  anjrthing  in  the  evidence 
which  would  warrant  a  finding  that  the  defendant  had  waived 
tiie  effect  of  this  vacancy.  For  the  purposes  of  this  inquiry, 
the  evidence  of  the  plaintiff,  with  all  the  inferences  legitimately 
to  be  drawn  from  it,  must  be  taken  as  verity,  together  with 
the  unccmtradicted  facts  of  the  case.  The  latter  then  presents 
itself  in  this  wise : 

Defendant's  agents  were  at  the  same  time  engaged  in  the 
business  of  real  estate  agents.  As  such  they  had  the  plaintiff's 
property  upon  their  list  for  sale  (not  for  rent).  Plaintiff's  ten- 
ant (who  leased  from  plaintiff,  not  from  defendant's  agents), 
occupying  the  house  from  month  to  month,  removed  from  it  on 
March  29,  leaving  the  key  with  a  third  party  previously  agreed 
upon  between  him  and  plaintiff  and  moving  into  a  house  he 
rented  from  defendant's  agents.  There  is  nothing  to  show  that 
when  they  rented  to  him,  they  knew  he  was  occupying  the 
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plaintiff's  property  and  that  by  his  removal  from  it  the  same 
would  become  vacant.  The  plaintiff  first  heard  of  his  removal 
some  few  days  before  April  16  or  17,  when  he  got  the  key.  He 
then  called  upon  defendant's  agents  and  told  them  they  had 
taken  his  tenant  out  of  his  house,  whereupon  they  made  a 
memorandum  of  some  sort.  There  is  no  evidence  that  any 
thing  was  said  about  the  vacancy  as  affecting  the  insurance,  or 
tliat  the  company  was  notified  of  the  vacancy.  The  plaintiff 
was  actually  unaware  of  the  policy's  provision  concerning  vacan« 
cies  until  after  suit  was  brought,  he  being  unable  to  read. 
The  house  remained  unoccupied  up  to  the  time  of  the  fire, 
which  occurred  on  April  23. 

Were  it  shown  that  when  defendant's  agents  had  charge  of 
plaintiff's  property  for  the  purpose  of  renting  and  not  merely 
of  selling,  or  that  when  they  rented  to  plaintiff's  tenant  they 
knew,  or  ought  to  have  known,  that  he  was  such,  the  case 
might  be  different  from  what  it  is.  The  contention  of  the  de- 
fendant that  even  such  knowledge,  acquired  in  their  business 
as  real  estate  agents,  would  not  be  notice  to  them  as  insurance 
agents  seems  to  rest  upon  a  distinction  belonging  to  that  class 
which,  in  Smith  v.  Northwestern  Mut.  Life  Ins.  Co.,  196  Pa. 
814,  319,  Mr.  Justice  Brown  declares  to  be  "  too  refined  for 
judicial  approval,"  and  which  Lord  Eldon,  in  Ex  parte  Ben- 
nett, 10  Vesey,  381,  399,  pronounces  "too  thin  to  form  a  safe 
rule  of  justice."  Nor  does  it  find  countenance  in  the  decision 
relied  upon  by  defendant's  counsel  in  Davey  v.  Glens  Falls 
Ins.  Co.,  9  Ins.  Law  Jour.  497 ;  for  there  the  company's  agent 
was  at  the  same  time  in  charge  of  the  property  insured  as  the 
agent  of  the  owners,  and  his  knowledge  in  the  latter  capacity 
that  it  had  become  vacant  is  treated  by  Nblsok,  J.,  as  notice 
of  that  fact  to  him  as  agent  of  the  company.  But  for  aught 
that  appears  in  the  testimony  (and  the  plaintiff  cannot  have 
the  benefit  of  an  unproved  fact  material  to  his  recovery  the 
same  as  if  it  had  been  proved:  Pease  v.  Cole,  53  Conn.  53) 
the  defendant's  agents  were  not  apprised  of  the  vacancy  until 
it  had  existed  for  more  than  ten  days,  i.  e.,  until  the  policy 
was  void  under  condition  (6),  which  is  not  abrogated,  of  course, 
by  plaintiff's  inability  to  read,  in  the  absence  of  proof  of  any 
fraudulent  trick  or  device  practiced  upon  him  to  induce  his  ao- 
ceptance  of  the  policy  without  having  it  read  and  explained  to 
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him:  Weller's  App.,  108  Pa.  594;  Johnston  v.  Patterson,  114 
Pa.  398;  Lett  v.  Kunkle,  178  Pa.  273.  In  these  circumstan- 
ces, quite  apart  from  any  question  of  the  agent's  power  to 
waive  a  forfeiture  already  complete,  it  is  certainly  true  that 
their  mere  silence,  their  omission  to  notify  the  company  of  the 
vacancy  and  its  failure  to  advise  the  plaintiff  of  the  lapse  of 
the  policy  cannot  be  construed  into  a  waiver  thereof :  Titus  v. 
Glenn  Falls  Ins.  Co.,  81  N.  Y.  410;  Schimp  v.  Cedar  Rapids 
Ins.  Co.,  124  ni.  364. 

There  thus  appears  to  be  no  escape  from  the  conclusion  that 
there  can  be  no  recovery  against  the  defendant  under  this 
policy,  and,  therefore,  the  rule  for  a  new  trial  is  discharged  and 
the  rule  for  judgment  n.  o.  v.  is  made  absolute. 

Ernyr  Mstgned  was  in  entering  judgment  for  defendant  non 
obstante  veredicto. 

I$€Uie  HUsteTy  with  him  A.  S.  Strunk  and  Z>.  Nicholas  Schaeffer^ 
for  appellant. — If  the  court  should  be  of  opinion  that  this  clause 
of  forfeiture  for  nonoccupancy  is  broad  enough  in  its  terms  to 
be  applicable  to  a  house  built  for  sale  and  not  intended  for 
occupancy  by  owner  or  tenant,  the  clause  construed  in  the 
light  of  the  circumstances  surrounding  the  making  of  the  con- 
tract and  affecting  its  subject-matter  does  not  prevent  recovery 
in  tins  case :  Continental  Ins.  Co.  v.  Ruckman,  127  111.  364 ; 
Susquehanna  Mut.  Fire  Ins.  Co.  v.  Cusick,  109  Pa.  157  ;  Dowl- 
ing  V.  Merchants  Ins.  Co.,  168  Pa.  234 ;  Short  v.  Home  Ins. 
Co.,  90  N.  Y.  16 ;  Devine  v.  Home  Ins.  Co.,  32  Wis.  471 ; 
Milwaukee  Mechanics'  Ins.  Co.  v.  Brown,  44  Pac.  Repr.  35 ; 
Rochester  Loan  &  Banking  Co.  v.  Liberty  Ins.  Co.,  62  N.  W. 
Repr.  877  ;  England  v.  Westchester  Fire  Ins.  Co.  of  N.  Y.,  81 
Wis.  583 ;  Improved  Match  Co.  v.  Michigan  Mut.  Fire  Ins. 
Co.,  80  N.  W.  Repr.  1088 ;  Lancaster  Silver  Plate  Co.  v.  Na- 
tional Fire  Ins.  Co.,  170  Pa.  151 ;  Hampton  v.  Hartford  Fire 
Ins.  Co.,  47  Atl.  Repr.  433. 

A  subsequent  temporary  occupancy  did  not  affect  the  con- 
tract, if  the  property  at  the  time  of  the  fire  was  in  the  same 
condition  as  when  it  was  insured:  Kister  v.  Lebanon  Mut. 
Ins.  Co.,  128  Pa.  553 ;  Weiss  v.  American  Fire  Ins.  Co.,  148 
Pa.  349 ;  Commercial  Ins.  Co.  v.  Spankneble,  52  111.  53 ;  Ben- 
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nett  V.  Agricultural  Ins.  Co.,  106  N.  Y.  248;  Freedman  y. 
Fire  Assn.  of  Phila.  Co.,  168  Pa.  249;  Earley  y.  Mat.  Fixe 
Ins.  Co.,  178  Pa.  681. 


Cyrus  G-.  Derr^  for  appellee,  cited:  West  Branch  Ins.  Co.  y. 
Helfenstein,  40  Pa.  288;  McClure  v.  Watertown  Fire  Ins.  Co., 
90  Pa.  277 ;  England  v.  Westchester  Fire  Ins.  Co.,  21  Ins.  Law 
Jour.  808  ;  Lancaster  Silver  Plate  Co.  v.  Manchester  Fire  As- 
surance Co.,  170  Pa.  168 ;  Weisenberger  v.  Harmony  Ins.  Co., 
56  Pa.  444 ;  Sylvius  v.  Kosek,  117  Pa.  76. 

Pbb  Curiam,  April  1, 1901  : 

The  judgment  in  this  case  is  affirmed  on  the  opinion  of  the 
learned  judge  of  the  common  pleas. 
Judgment  affirmed. 


Schuldt's  Estate. 

199  58 

f  203        221       WiU-^Remainder^VtsUd  and  contingerU  estaUs^**  Surviving  grand' 

199  ggi   children:' 

23  SC   151 '       Where  a  fund  is  given  by  will  to  a  trustee  in  trust  to  pay  the  income  to 

'199 58    ^®  testator's  widow  during  her  life,  and  at  her  decease  in  trust  for  gi'and- 

31  SC  618  children  named,  **the  interest  thereof  to  be  paid  to  them  semi-annaally 
until  they  have  reached  the  age  of  twenty-one  years,  when  the  said  prin- 
cipal sum  shall  be  equally  divided  amongst  my  surviving  grandchildren, 
share  and  share  alike,''  the  intent  of  the  testator  is  that  the  fund  shall  vest 
in  such  of  his  surviving  children  only  as  shall  attain  the  age  of  twenty- 
one  years.  In  such  a  case  it  vests  indefeasibly  in  the  class  when  one  of 
them  attains  the  required  age. 

Argued  March  4,  1901.  Appeal,  No.  864,  Jan.  T.,  1900,  by 
Pennsylvania  Trust  Company,  from  decree  of  O.  C.  Berks  Co., 
overruling  exceptions  to  adjudication  in  the  estate  of  Frederick 
Schuldt,  deceased.  Before  MoCollum,  C.  J.,  MrrcHSLL,  Fbll, 
Brown  and  Mestbbzat,  JJ.    A£Brmed. 

Exceptions  to  adjudication. 
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Bland,  P.  J.,  filed  the  following  adjudication : 

Frederick  Schuldt  died,  testate,  on  March  25, 1894,  having, 
by  his  last  will  and  testament,  bequeathed,  inter  alia,  as  fel- 
lows : 

'*  First.  I  give  and  bequeath  unto  my  wife  LfOuisa  Schuldt 
the  sum  of  forty  thousand  dollars.  .  .  .  The  money  bequeathed 
to  my  wife  Louisa,  I  hereby  order  and  direct  that  the  Reading 
Trust  Company  shall  invest  the  same,  if  not  already  invested, 
and  pay  to  her  my  said  wife  Louisa  the  interest  thereof  semi- 
annually, and  after  her  death  the  said  sum  of  forty  thousand 
dollars  shall  be  held  in  trust  by  the  Reading  Trust  (Company 
for  my  five  grandchildren,  viz :  Edward  Woomer,  a  son  of  my 
daughter  Agnes ;  Agnes  Louisa  Schuldt,  a  daughter  of  my  son 
Frederick  Schuldt^  deceased ;  and  Louisa,  Edna  and  Elizabeth 
Schuldt,  children  of  my  son  Edward  Schuldt — ^the  interest 
thereof  to  be  paid  to  them  annually  until  they  have  reached  the 
age  of  twenty-one  years,  when  the  said  principal  sum  of  forty 
thousand  dollars  shall  be  divided  equally  amongst  my  surviv- 
ing grandchildren.  Should  there  be  any  more  grandchildren 
bom  unto  my  son  Edward,  then  such  child  or  children  shall 
share  equally  with  the  others,  above  mentioned  grandchildren." 

From  the  evidence  in  the  case  I  find  the  following  facts : 

1.  That  Louisa  Schuldt,  the  wife  of  the  testator,  is  deceased. 

2.  That  all  of  the  said  grandchildren  of  the  testator,  men- 
tioned in  his  will,  viz:  Edward  L.  Woomer,  Agnes  Louisa 
Sdiuldt,  Louisa  Schuldt,  Edna  Schuldt  and  Elizabeth  Schuldt, 
were  living  at  the  time  of  his  decease,  and  were  all  under  the 
age  of  twenty-one  years. 

8.  That  Agnes  Louisa  Schuldt,  one  of  said  grandchildren, 
died  on  June  17, 1897,  a  minor,  unmarried  and  without  issue, 
and  before  any  of  the  said  grandchildren  had  attained  the  age 
of  twenty-one  years,  leaving  to  survive  her  a  mother,  Elizabeth 
Bossier. 

4.  That  Edward  L.  Woomer,  one  of  said  grandchildren,  at- 
tained the  age  of  twenty-one  years  on  June  17, 1900,  and  that 
he  was  the  first  of  said  grandchildren  to  attain  that  age. 

5.  That  no  other  children  have,  since  the  testator's  death, 
been  bom  to  said  Edward  Schuldt,  son  of  the  testator. 

6.  That  Louisa  Schuldt,  Edna  Schuldt  and  Elizabeth  Schuldt 
are  minors,  and  have  for  their  guardian  the  Pennsylvania  Trust 
Company. 
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The  auditing  judge  refused  to  allow  the  claim  of  Elizabeth 
Bossier,  mother  of  Agnes  Louisa  Sohuldt  to  one  fifth  of  the 
fund  of  $40,000,  and  awarded  the  whole  of  the  said  fund  to 
Edward .  Woomer,  and  to  the  Pennsylvania  Trust  Company, 
guardian  of  Louisa  Schuldt,  Edna  Schuldt  and  Elizabeth 
Schuldt. 

The  exceptions  to  the  adjudication  were  dismissed  by  the 
court,  Bland,  P.  J.,  filing  the  following  opinion : 

In  the  adjudication  excepted  to,  I  decided  tliat^  upon  the 
true  construction  of  the  will  of  Frederick  Schuldt,  Agnes 
Louisa  Schuldt  did  not,  at  her  decease,  have  an  indefeasible 
vested  interest  in  the  $40,000  fund,  and  the  opinion  was  based 
upon  what  seemed  to  me  to  be  the  clearly  expressed  intention 
of  the  testator. 

In  making  distribution  of  testate  estates,  the  courts  are  con- 
trolled in  their  action,  (1)  by  rules  of  law ;  (2)  by  the  inten- 
tion of  the  testator ;  and  (3)  where  the  intention  is  doubtful, 
by  rules  of  construction.  Rules  of  law,  such  as  the  rule  in 
Shelley's  case,  the  rules  against  perpetuities  and  accumulations, 
and  the  rule  governing  lapsed  legacies,  etc.,  are  of  absolute  au* 
thority,  and  against  them  intention  is  unayailing ;  but  where 
there  is  no  rule  of  law,  in  the  strict  sense  of  the  examples  men- 
tioned, to  prevent  the  operation  of  the  testator's  intention,  that 
intention,  when  sufficiently  expressed,  must  control  the  court 
in  the  distribution.  While  the  court  is  not  permitted  to  dispose 
of  a  testator's  estate  upon  a  mere  conjecture  as  to  his  meaning, 
and  is  bound  to  find  the  intention  clearly  expressed  in  what 
the  testator  has  written,  yet,  in  the  ascertainment  of  that  intent, 
every  part  of  the  will  having  relation  to  the  question,  may  be 
consulted,  considered  and  compared.  In  this  process,  the  ut- 
most freedom  of  investigation  into  the  evidences  of  intention 
contained  in  the  will,  is  possessed  by  the  court.  Nowhere 
has  this  power  been  better  stated  than  by  Judge  Penrose  in 
Duffy's  Estate,  36  W.  N.  C.  200,  where  he  says :  "  That  a  will 
is  to  he  construed  in  the  light  of  the  circumstances  surrounding 
the  testator  at  the  time  of  its  execution ;  that  the  construction 
is  to  be  upon  the  entire  instrument;  that  the  interpretation 
which  leads  to  an  intestacy  or  which  defeats,  partially  or  alto- 
gether, a  manifest  purpose  of  the  testator,  will  not  be  adopted 
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if  any  other  is  possible ;  and  that  to  accomplish  such  purpose, 
words  may  be  freely  transposed,  omitted  or  supplied  (Abbot  v. 
Middleton,  21  Beav.  148 ;  Langston  v.  Pole,  2  Moore  &  Pajrne, 
490;  Leach  v.  Micklem,  6  East,  486,)  are  elementary  prin- 
ciples." 

In  Provenchere's  Appeal,  67  Pa.  466,  Shaeswood,  J.,  said: 
"  There  are  no  arbitrary  or  unbending  rules  in  the  construction 
of  the  words  of  a  will.  No  two  wills  are  in  all  respects  alike. 
Where  indeed  the  same  precise  form  of  expression  occurs  as 
may  have  been  the  subject  of  some  former  adjudication,  unaf- 
fected by  any  indication  of  a  different  intention  in  other  parts 
of  the  instrument,  the  courts,  with  a  view  to  certainty  and 
stability  of  titles,  will  follow  the  precedent.  Counsel  can  thus 
be  enabled  to  advise  with  confidence.  Nevertheless,  the  car- 
dinal canon  still  holds  good,  that  the  intention  of  the  testator 
of  each  will  separately,  is  to  be  gathered  from  its  own  four 
comers.  Hence  almost  every  general  rule  has  its  recognized 
special  exceptions,  with  exceptions  to  such  exceptions  which 
bring  us  back  to  the  general  rule  again,  and  this  may  be  and 
sometimes  has  been  carried  even  further,  in  the  vain  attempt  to 
generalize  and  classify  all  the  decisions  upon  this  most  difficult 
and  doubtful  subject — the  ascertainment  of  the  intention  from 
the  words  of  a  man,  who  in  many  cases  had  no  intention  at  all, 
the  question  not  being  present  in  his  mind  at  the  time  the  words 
were  used.  These  remarks  are  particularly  applicable  to  the 
controversies  which  have  arisen  as  to  whether  future  legacies 
give  present  vested  or  contingent  interests.  The  determinations 
are  very  numerous — not  always  reconcilable — and  in  the  nature 
of  the  subject  this  was  inevitable.  Vice-Chancellor  Sir  Laungb- 
LOT  Shad  WELL  has  remarked  very  justly :  *  The  question  is  one 
of  substance  and  not  of  form.  The  question  in  all  the  cases 
has  been  whether  the  testator  intended  it  as  a  condition  prec- 
edent that  the  legatees  should  survive  the  time  appointed  by 
him  for  the  payment  of  their  legacies,  and  the  answer  to  this 
question  has  been  sought  for  out  of  the  whole  will  and  not  in 
particular  expressions.' " 

My  conclusion  that  Agnes  Louisa  Schuldt  did  not  have  an 
indefeasible  vested  interest  in  the  fund  for  distribution  was 
grounded  upon  what  I  conceived  to  be  the  expressed  intention 
of  the  testator.    The  evidences  of  the  intention  which  con- 
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trolled  my  judgment,  were  contained  in  the  following  disposi- 
tions of  the  will ;  and  they  seemed  to  me  to  show  a  ^*  clear, 
manifest  and  indisputable  "  intention  that  only  such  of  the 
grandchildren  named  or  described  as  reached  the  age  of  twenty- 
one  years,  should  take  the  fund  under  the  will : 

1.  The  bequest  of  the  $40,000  fund,  which  is  as  follows : 
"  I  give  and  bequeath  imto  my  wife  Louisa  Schuldt  the  sum  of 
forty  thousand  dollars  ($40,000.00).  .  .  .  The  money  be- 
queathed  to  my  wife,  Louisa,  I  hereby  order  and  direct  that 
the  Reading  Trust  Co.  shall  invest  the  same — if  not  al- 
ready invested — and  pay  to  her  my  said  wife  Louisa,  the  interest 
thereof  semi-annually,  and  after  her  death,  the  said  sum  of 
$40,000  shall  be  held  in  trust  by  the  Readmg  Trust  Co. 
for  my  five  grandchildren  viz  :  Edward  Woomer,  a  son  of  my 
daughter  Agnes — ^Agnes  Louisa  Schuldt,  a  daughter  of  my  son 
Frederick  Schuldt,  deceased,  and  Louisa,  Edna  and  Elizabeth 
Schuldt,  children  of  my  son  Edward  Schuldt,  the  interest 
thereof  to  be  paid  to  them  semi-annually  imtil  they  have 
reached  the  age  of  twenty-one  years — when  the  said  principal 
sum  of  $40,000.00  shall  be  divided  equally  amongst  my  surviving 
grandchildren,  share  and  share  alike — should  there  be  any  more 
children  bom  unto  my  son  Edward,  then  such  child,  or  children, 
shall  share  equally,  with  the  others,  above  mentioned  grand- 
children." 

2.  The  devise  to  Agnes  Louisa  Schuldt,  the  deceased  daugh- 
ter of  the  exceptant :  **  I  give  and  bequeath  to  my  grandchild 
Agnes  Louisa  Schuldt,  the  following  described  properties,  viz : 
846-848  Penn  Street— 907  Franklin  Street— 845-847  and  816 
Cherry  Street,  Reading,  Pa.  ...  I  hereby  appoint  the  Reading 
Trust  Co.  guardian  of  my  grandchild  Agnes  Louisa  Schuldt, 
who  shall  see  to  it  that  she  is  properly  educated — the  income 
of  the  properties  bequeathed  to  her — ^less  taxes  and  repairs  shall 
be  paid  to  her  semi-annually.  Should  said  Agnes  Louisa  Schuldt 
die  before  she  reaches  the  age  of  21  years,  or  should  she  marry 
and  leave  no  issue,  then  her  share  shall  be  divided  equally 
amongst  my  surviving  grandchildren  share  and  share  alike. 
Should  my  granddaughter  Agnes  Louisa  Schuldt  get  married, 
it  is  my  will  that  no  husband  of  hers  shall  have  any  control  of 
bequests  made  to  her.'' 

8.  The  executory  devise  to  the  grandchild,  Edward  Woomer, 
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son  of  testator's  daughter,  Agnes  Woomer :  **  The  properties 
mentioned  in  bequest  to  my  daughter  Agnes^  I  give  to  her  ab- 
solutely, with  the  understanding  that  no  husband  of  hers  shall 
have  any  control  or  interest  in  same  whatever.  Should  my  said 
daughter  die  before  her  son  obtains  his  majority,  then  said  prop- 
erties shall  revert  to  her  son,  Edward.  Should  said  Edward 
die  before  he  reaches  the  age  of  21  years,  or  die  without  heirs,'' 
(i.  e.  without  cliildren,  before  reaching  the  age  of  twenty-one 
years),  "  then  said  properties  shall  revert  to  my  surviving  grand- 
children share  and  share  alike." 

4.  The  bequest  of  the  residue :  '^  After  the  death  of  my  wife 
Lomsa,  and  when  all  my  just  and  legal  debts  are  paid,  any 
moneys  remaining  over  and  above  the  forty  thousand  dollars 
herein  mentioned,  shall  be  invested  by  the  Reading  Trust  Com- 
pany for  the  benefit  of  my  grandchildren,  the  interest  whereof 
to  be  paid  to  them  semi-annually,  and  the  principal  divided 
equally  amongst  those  who  reach  the  age  of  21  years." 

Agnes  Louisa  Schuldt  having  died  under  the  age  of  twenty- 
one  years,  it  seems  clear  to  me  that  the  $40,000  fund  passed  to 
the  surviving  grandchildren  who  should  live  to  attain  the  age 
of  twenty-one  years — subject  to  the  limitation  that  the  persons 
to  take  would  be  determined  when  one  of  them  attained  that 

In  the  disposition  of  that  fund  the  testator  says :  ^^  The  inter- 
est whereof  to  be  paid  to  them  semi-annually  until  they  have 
reached  the  age  of  twenty-one  years — when  the  said  principal 
sum  of  $40,000  shall  be  divided  equally  amongst  my  surviving 
grandchildren,  share  and  share  alike."  That  the  testator  did 
not  intend  that  Agnes  Louisa  Schuldt  should  have  an  indefeas- 
ible vested  interest  in  the  fund,  or  in  the  devise  to  her,  until 
she  reached  the  age  of  twenty-one  years,  is  made  perfectly  plain 
by  the  following  distinct  sentence  contained  in  the  second  of 
the  foregoing  extracts  from  the  testator's  will:  "Should  said 
Agnes  Louisa  Schuldt  die  before  she  reaches  the  age  of  21  years, 
or  should  she  marry  and  leave  no  issue,  then  her  share  shall  be 
divided  equally  amongst  my  surviving  grandchildren,  share  and 
share  alike."  This  is  an  explicit  statement  of  the  testator's  in- 
tention as  to  the  particular  share  of  Agnes  Louisa  Schuldt,  in 
the  events  that  have  happened. 

The  same  general  intent  is  made  equally  manifest  by  the  fol- 
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lowing  sentence  contained  in  the  executory  devise  to  Edward, 
in  the  third  of  the  foregoing  extracts :  ^^  Should  said  Edward 
die  before  he  reaches  the  age  of  twenty-one  years,  or  die  withr 
out  heirs,  then  said  properties  shall  revert  to  my  surviving  grand- 
children share  and  share  alike ;  "  and  by  the  language  of  the 
residuary  bequest,  contained  in  the  fourth  extract :  **  and  the 
principal  divided  equally  amongst  those  who  reach  the  age  of 
twenty-one  years."  Here,  in  the  last  quoted  words,  the  testa- 
tor distinctly  declares  his  intention  that  the  residuary  remain- 
ing after  the  $40,000  set  apart  for  his  widow,  shall  go  only  to 
those  grandchildren  who  attain  the  age  of  twenty-one  years ; 
and  that  is  but  another  and  more  definite  form  of  expressing 
the  idea  which  indisputably  prevails  in  every  disposition  to 
grandchildren.  As  stated  in  the  original  opinion  filed,  the  will 
is  unsUllfully  drawn,  and  is  disorderly  in  the  arrangement  of 
its  matter.  It  was  not  written  by  the  testator,  nor  by  a  lawyer, 
but  by  a  friend  of  the  testator,  who  was  supposed  by  him  to  be 
qualified  for  the  task.  It  is  obvious  that  the  work  was  not  well 
done,  and  that  the  writer  used  words  without  understanding 
their  legal  meaning ;  but,  pervading  the  whole  scheme  of  the 
will,  and  appearing  in  every  disposition  to  grandchildren,  is  the 
manifest  purpose  of  the  testator,  to  give  his  estate  to  such  grand- 
children only  as  should  reach  the  age  of  twenty-one  years. 

The  exceptant  complains  that  this  conclusion  conflicts  with 
the  following  rules  of  testamentary  construction : 

1.  The  rule  that  when  the  enjoyment  of  an  entire  fund  is 
given  in  fractional  parts,  at  successive  periods  which  must 
eventually  arrive,  the  distinction  betwixt  time  annexed  to  pay- 
ment and  time  annexed  to  the  gift,  becomes  unimportant. 

2.  The  rule  that  the  futurity  in  the  time  of  division  of  the 
principal  never  postpones  the  vesting  of  a  legacy,  when  the  in- 
come in  the  mean  time  is  payable  to  the  persons  entitled  to  the 
principal. 

3.  The  rule  that  "surviving"  means  surviving  the  testator, 
unless  there  is  evidence  that  the  testator  meant  surviving  the 
time  of  the  period  of  distribution. 

With  his  characteristic  clearness  and  accuracy,  in  showing 
the  subordination  of  rules  of  construction  to  expressed  inten- 
tion, Judge  Arnold,  in  Woelpper's  Appeal,  126  Pa.  662,  said : 
"Technical  rules  of  law  are  not  only  wise,  but  they  are  indis- 
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pensable  in  any  orderly  system,  for  the  determination  of  doubt- 
ful cases.  It  is  the  province  of  courts  to  construe  wills,  not  to 
make  or  break  them.  Hence,  in  doubtful  cases,  certain  rules  of 
law  are  applied;  but  where  the  intention  of  the  testator  is 
clearly  to  be  seen,  technical  rules  are  disregarded,  and  the  in- 
tention shall  prevail  unless  it  is  contrary  to  law :  Reek's  App., 
78  Pa.  432 ;  Baker  and  Wheeler's  App.,  116  Pa.  690.  Where 
the  meaning  of  a  will  is  clear,  it  interprets  itself,  and  neither 
subsidiary  facts  nor  extrinsic  evidence  can  be  introduced  to 
create  a  doubt :  Ruber's  App.,  80  Pa.  348 ;  Sponsler's  App.,  107 
Pa.  96.  To  the  intention  of  testator,  technical  language,  and 
even  the  ordinary  meaning  of  words,  must  give  way:  Thomp- 
son's App.,  100  Pa.  478." 

Mr.  Hawkins,  in  his  preface  to  his  work  on  the  construction 
of  wills,  says :  ^^  A  rule  of  construction  may  always  be  reduced 
to  the  following  form :  Certain  words  or  expressions,  which  may 
mean  either  x  or  y,  shall,  prima  facie,  be  taken  to  mean  x.  A 
rule  of  construction  always  contains  the  saving  clause,  ^  unless 
a  contrary  intention  appears  by  the  will ; '  though  some  rules 
are  much  stronger  than  others,  and  require  a  greater  force  of 
intention  in  the  context  to  control  them.  On  the  other  hand  a 
role  of  law  which  is  not  a  rule  of  construction  (as,  the  rule  in 
Shelley's  case,  the  rule  as  to  perpetuity,  mortmaim,  lapse,  etc.), 
acts  independently  of  intention,  and  applies  to  dispositions  of 
property  in  whatever  form  of  words  expressed.  This  difference 
is  fundamental,  and  lies  at  the  root  of  this  subject." 

From  the  tenor  of  all  the  dispositions  to  grandchildren,  it  is 
evident  that  the  writer  of  this  will  expressed  the  general  inten- 
tion of  the  testator  with  respect  to  all  those  dispositions,  in  the 
gift  of  the  residuum  of  the  personal  estate  remaining  after  the 
140,000  fund  was  set  apart  for  the  widow,  in  saying  "and 
the  principal  divided  equally  amongst  those  who  reach  the  age 
of  twenty-one  years." 

When  this  provision,  which  is  perfectly  clear  to  the  effect  that 
none  shall  take  who  do  not  reach  the  age  of  twenty-one  years, 
is  considered  in  connection  with  this  one,  "  should  said  Agnes 
Louisa  Schuldt  die  before  she  reaches  the  age  of  21  years 
.  .  •  .  then  her  share  shall  be  divided  equally  amongst  my  sur- 
viving grandchildren,  share  and  share  alike,"  we  have  a  clear 
declaration  of  the  meaning  of  the  testator  throughout  the  entire 
Vol-  OXOEX — 6 
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will  when  he  mentioiis  the  age  of  twenty-one  years  and  '^  sur- 
viving grandchildren ; "  and  it  is  made  plain,  that  when,  in  the 
provision  relative  to  the  $40,000  fund,  he  said,  *^  the  interest 
thereof  to  be  paid  to  them  semi-annually  until  they  have  reached 
the  age  of  twenty-one  years — when  the  said  principal  sum  of 
$40,000  shall  be  divided  equally  amongst  my  surviving  grand- 
children, share  and  share  alike,"  he  meant  the  same  thing  as  he 
has  so  clearly  expressed  in  the  gift  of  the  personal  residue  over 
the  #40,000,  viz :  '^  and  the  principal  divided  equally  amongst 
those  who  reach  the  age  of  twenty-one  years." 

In  support  of  the  rule  that  the  gift  of  a  fund  in  fractional 
parts  to  be  enjoyed  in  succession,  imports  an  intention  that  all 
the  interests  shall  vest  at  the  same  time,  the  exceptant  cites 
McGill's  Appeal,  61  Pa.  46,  McClure's  Appeal,  72  Pa.  414,  Reed 
V.  Buckley,  5  W.  &  S.  517,  and  Letchworth's  Appeal,  30  Pa. 
175.  In  those  cases,  the  ulterior  interests  depended  upon  no 
contingency,  but  were  only  to  await  the  death  of  the  preceding 
beneficiary.  Death  is  certain  to  happen,  and  is  therefore  not 
a  contingent  event ;  but  whether  or  not  any  of  the  grandchildren 
of  Frederick  Sclmldt  would  attain  the  age  of  twenty-one  years, 
was  uncertain ;  and  as  that  age,  as  appears  from  a  consideration 
of  the  whole  will,  was  a  part  of  the  original  description  of  those 
grandchildren  entitled  under  it,  their  taking  an  indefeasible  in- 
terest was  dependent  on  the  condition  of  their  reaching  that 
age.  The  very  terms  of  the  rule  as  to  fractional  parts  to  be 
enjoyed  in  succession,  precludes  its  application  where  there  is 
uncertainty  as  to  objects.  The  rule  is  thus  stated  by  Shabs- 
wooD,  J.,  in  Provenchere's  Appeal,  67  Pa.  469,  "  When  the 
enjoyment  of  an  entire  fund  is  given  in  fractional  parts,  at  suc- 
cessive periods,  which  must  eventually  arrive,  the  distinction 
betwixt  time  annexed  to  payment  and  time  annexed  to  the  gift, 
becomes  unimportant."  As  declared  in  the  original  opinion 
filed  in  this  case,  the  clearly  expressed  intention  of  this  testator 
that  only  those  grandchildren  who  reached  the  age  of  twenty- 
one  years  should  share  in  the  $40,000,  brings  this  case  within 
that  class  of  cases  treated  in  Smith  on  Executory  Interests, 
sees.  281,  282,  under  the  head  of  "Cases  where  an  uncertain 
event  is  made  part  of  the  description  of  the  devisee  or  legatee ; " 
and  the  attainment  of  that  age  was  therefore  a  condition  prece- 
dent to  an  indefeasible  vesting  of  a  share. 
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In  support  of  the  role  that  there  is  a  presamption  of  a  vested 
interest  from  the  gift  of  the  income,  the  exceptant  has  cited  Pro- 
venchere's  Appeal,  67  Pa.  463,  Peterson's  Appeal,  88  Pa.  397, 
Pleasonton's  Appeal,  99  Pa.  362,  and  Reed's  Appeal,  118  Pa. 
215. 

Now,  what  is  the  rule  as  to  presumption  of  vesting  arising 
from  a  gift  of  interim  income,  and  under  what  circumstances 
is  it  applicable  ?  In  Smith  on  Executory  Interests,  the  rule  is 
stated,  and  its  application  illustrated,  in  the  4th  section  of  chap- 
ter 8,  under  the  head  of  ^^  Cases  where  a  devise  or  bequest  has 
reference  to  a  future  age,  or  event  not  forming  part  of  the  orig- 
inal description  of  the  devisee  or  legatee ;  and  there  are  indica- 
tions of,  or  grounds  for  supposing  an  immediate  vesting ; "  and, 
as  rule  2  of  the  4th  section  of  chapter  8,  its  terms  are  thus  stated 
in  section  328 :  *^  Where  the  testator  gives  the  whole  of  the  inter- 
mediate income  of  real  estate,  or  of  personal  estate,  not  arising 
from  a  charge  on  real  estate,  to  the  person  to  whom  he  devises 
or  bequeaths  such  estate  on  the  attainment  of  a  ceiiAin  age, 
but  the  attainment  of  that  age  does  not  form  part  of  the  origi- 
nal description  of  the  devisee  or  legatee,  the  interest  of  the  de- 
visee or  legatee  is  vested  in  right  before  that  age,  even  though 
there  is  no  prior  distinct  gift — no  gift  at  that  age ;  it  being 
considered  that  the  testator  merely  intended  to  keep  the  devisee 
and  legatee  out  of  possession  or  enjoyment,  until  he  should 
have  become  better  qualified  to  manage  and  more  likely  to  take 
care  of  the  property."  By  the  terms  of  the  rule,  it  does  not 
apply  where  the  attainment  of  a  given  age  forms  part  of  the 
original  description  of  the  legatee,  and  like  all  the  presumptions 
dealt  with  in  the  4th  section,  the  gift  of  interim  income  is  only 
an  **  indication  of  or  ground  for  supposing,  an  immediate  vest- 
ing." From  the  terms  of  the  bequest  m  question,  considered 
in  connection  with  the  other  dispositions  to  grandchildren,  I 
am  clearly  of  the  opinion  that  the  objects  of  the  bequest  in- 
tended by  the  testator  are  sufficiently  described  as  grandchildren 
who  reach  the  age  of  twenty-one  years ;  and  if  I  am  correct  in 
this  interpretation,  the  rule  as  to  presumption  from  gift  of  in- 
come, has  no  application. 

Pervading  all  the  gifts  to  grandchildren  in  this  will,  there 
is  a  plain  and  harmonious  intent  to  restrict  the  gifts  to  those 
who  reach  the  age  of  twenty-one  years.     In  the  devise  to 
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Agnes  Louisa  Schuldt,  and  the  executory  devise  to  Edward 
Woomer,  there  is  an  evident  intention  shown,  to  give  to  issue 
in  case  of  the  death  of  either  under  twenty-one  leaving  issue ; 
but  wherever  the  grandchildren  themselves  are  to  take,  there  is 
a  ^^  clear,  manifest  and  indisputable  "  intention  shown,  that  in 
order  to  be  qualified  to  do  so,  they  must  have  reached  the  age 
of  twenty-one  years.  Now,  in  the  cases  cited  in  support  of  the 
rule  as  to  income,  there  is  no  evidence  of  intention  as  to  any 
other  time  than  that  presumed  in  law. 

In  Provenchere's  Appeal,  67  Pa.  468,  the  testator  gave  a 
fund  in  trust  to  pay  the  income  to  his  daughter-in-law  "  during 
her  widowhood,  and  after  her  decease  or  marriage,  to  hold  the 
same  for  the  use  of  my  grandchildren  A.,  L.,  F.,  and  N.,  share 
and  share  alike,  the  income  to  be  applied  to  their  maintenance 
and  education,  and  the  capital  to  be  paid  to  them  as  they  re- 
spectively attain  the  age  of  twenty-one  years.  In  case  the 
daughters  marrying  in  their  minority,  their  shares  to  be  paid 
at  the  time  of  their  marriage.'*  Held,  that  the  legacies  vested 
in  the  grandchildren  at  the  death  of  the  testator. 

In  Peterson's  Estate,  88  Pa.  397,  the  testator  gave  an  estate 
for  life  to  each  of  his  children,  and  provided  that  if  any  of  his 
said  children  should  die  leaving  issue,  such  issue  should,  if 
under  age,  receive  the  income  of  their  parent's  share,  until  they 
attain  their  majority,  when  such  share  was  to  be  paid  to  them. 
Held,  that  a  minor  grandchild  took  a  vested  interest. 

In  Reed's  Appeal,  118  Pa.  215,  the  testator  provided  that 
his  executors  should  keep  the  proceeds  of  land  sold,  invested 
at  interest,  and  pay  over  to  each  of  his  nine  grandchildren  one 
ninth  of  the  interest  thereof  annually,  *^or,  if  any  of  them  have 
died,  leaving  heirs,  then  pay  the  same  to  said  heirs,  and  at  the  full 
expiration  of  twelve  years  from  the  time  of  my  decease,  shall 
in  like  manner  pay  the  principal ;  but  neither  interest  nor  prin- 
cipal shall  be  liable  to  attachment."  Held,  that  the  legacies  to 
the  grandchildren  were  substantive  gifts,  with  time  of  pajrment 
postponed,  but  certain  and  unconditioned,  and  therefore  vested 
at  the  death  of  the  testator. 

In  Pleasonton's  Appeal,  99  Pa.  862,  the  legacy  in  question 
was  held  to  be  contingent  and  not  vested. 

It  is  evident  that  there  is  nothing  in  the  cases  cited,  which 
would  justify  the  court,  in  this  case,  in  substituting  a  legal 
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presumption,  for  the  plainly  expressed  intention  of  the  tes- 
tator. 

The  cases  cited  by  the  exceptant,  and  this  one,  are  typically 
different ;  for  in  the  cases  cited,  the  enjoyment  of  the  bequests 
of  those  in  remainder  is  not  contingent,  but  is  merely  to  await 
the  regular  expiration  of  the  prior  life  interest,  by  the  decease 
of  the  life  beneficiaries,  an  event  certain  to  happen,  whereas,  in 
this  case,  the  right  to  share  in  the  principal  fimd,  depends  upon 
Uie  attainment  of  twenty-one  years,  a  contingent  event,  in 
fact  and  law. 

In  support  of  the  rule  that  "surviving"  means  surviving 
the  testator,  unless  there  is  evidence  that  the  testator  meant 
surviving  the  time  of  the  period  of  distribution,  the  exceptant 
cites  Johnson  v.  Morton,  10  Pa.  246,  Buckley  v.  Reed,  16  Pa. 
83,  and  Ross  v.  Drake,  37  Pa.  373. 

In  Johnson  v.  Morton,  10  Pa.  246,  the  testator  devised  a 
plantation  to  his  wife  Elizabeth  Morton,  "to  have  and  to  hold 
during  her  natural  life,  and  at  her  decease  to  descend  to  my 
three  daughters,  Mary,  Phebe  and  Lydia  Morton,  or  the  sur- 
vivor of  them,  in  joint  stock,  share  and  share  alike."  At 
p.  247,  RoOEBS,  J.,  said :  "  It  is  a  cardinal  rule  in  the  construc- 
tion of  wills,  that  the  intention  of  the  testator-— to  be  collected 
from  the  whole  instrument,  or,  as  it  is  sometimes  expressed, 
from  its  four  comers — is  to  govern."  In  an  opinion  deciding 
that  the  word  "  survivor  "  referred  to  the  death  of  the  testator, 
he  at  p.  262  said :  "  Although  we  believe  the  general  rule  to 
be,  that  the  words  of  survivorship  must  be  referred  to  the 
deal^  of  the  testator,  whether  the  gift  is  immediate,  or  the  lim- 
itation is  after  a  prior  estate,  or  particular  interest  carved  out, 
yet,  that  general  intent  may  be  controlled  by  particular  expres- 
sions in  the  will,  indicating  a  contrary  intent.  I  have  some  doubt 
whether  that  was  not  the  case  here ;  but  on  consideration,  I 
have  come  to  the  conclusion  that  it  differs  in  no  respect  from 
the  case  of  Rose  v.  HiU,  8  Burr.  1881,  where,  in  a  case  nearly 
similar,  the  survivorship  was  referred  to  the  death  of  the  tes- 
tator." 

In  Buckley  v.  Reed,  16  Pa.  83,  the  bequest  was :  "  Also  I 
direct  that  Uie  sum  of  1^1,000  be  invested  by  my  executors  in 
some  secure  stock,  or  loaned  on  real  estate,  at  their  discretion, 
and  the  interest  thereof  to  be  annually  paid  to  my  wife,  for 
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«nd  during  her  life.  I  also  direct  that  my  son  Johnson  shall 
be  paid  $25,  at  the  time  of  the  sale  of  my  real  estate.  Also  I 
direct  that  the  net  proceeds  of  my  estate,  heretofore  ordered  by 
me  to  be  disposed  of,  shall  be  equally  divided  between  my  re- 
maining children,  share  and  share  alike,  and  at  the  time  of  their 
severally  arriving  at  the  age  of  twenty-one  years.  And  at  the 
decease  of  my  dear  wife,  that  part  of  my  estate  set  apart  for  her 
use,  shall  then  be  divided  amongst  my  surviving  children  or 
their  heirs,  as  last  above  directed."  In  holding  that  the  f  1,000 
vested  at  the  death  of  the  testator.  Bell,  J.,  relied  for  the  con- 
struction, upon  the  words,  ^'  shall  then  be  divided  amongst  my 
surviving  children  or  their  heirs,"  citing  as  authority :  Patter- 
son V.  Hawthorn,  12  S.  &  R.  112,  and  King  v.  King,  1  W.  & 
S.  206,  of  which  cases  he  said,  p.  86  :  ^'  In  each  of  them  a  sum 
was  set  apart  for  the  use  of  the  testator's  wife  during  life,  and 
at  or  after  her  death  to  be  equally  divided  among  his  children 
or  their  heirs.  It  was  adjudged  the  latter  words  were  equiva- 
lent to  ^  legal  representatives,'  and  consequently,  the  intent  was, 
the  legacy  should  be  paid  to  each  child,  if  living  at  the  distri- 
bution, and  if  not,  then  to  the  person  who,  as  its  legal  represent- 
ative, was  by  law  entitled  to  it." 

In  these  cases,  the  construction  implied  by  the  law,  and 
declared  in  the  rule  applied,  was  in  harmony  with  the  actual 
intention  expressed  by  the  testator,  and  not  in  conflict  with  it, 
as  would  be  the  case,  if  the  rule  were  applied  here.  In  this  case, 
it  is  manifest  that  the  testator  intended  that  none  of  his  grand- 
children should  take  an  indefeasible  interest  in  his  estate,  unless 
they  reached  the  age  of  twenty-one  years;  and  that  intention  is 
so  clear  and  indisputable,  upon  the  whole  will,  that  not  to  carr\' 
it  out  in  every  particular,  so  far  as  the  law  will  permit,  would 
be  to  defeat,  to  that  extent,  his  expressed  wishes.  No  case  has 
been  cited,  or  can  be  found,  in  which  the  intention  of  the  testa- 
tor, when  it  has  been  expressed  with  reasonable  clearness,  has 
not  been  allowed  to  prevail ;  and  Rogers,  J.,  in  Johnson  v. 
Morton,  one  of  the  cases  cited,  declared  that  the  expressed  in- 
tention must  control,  when  he  said,  p.  252,  '^  yet  that  general 
intent  may  be  controlled  by  particular  expressions  in  the  will, 
indicating  a  contrary  intent."  Buckley  v.  Reed  was  decided 
upon  the  authority  of  Patterson  v.  Hawthorn  and  King  v.  King, 
in  each  of  which  there  was  a  simple  bequest  of  a  life  interesti 
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and  a  gift  over  to  second  takers  "and  their  heirs."  Ross  v. 
Drake  has  been  referred  to  at  length  in  the  original  opinion 
filed  in  this  case,  and  its  diversity  clearly  shown. 

If,  as  I  have  found,  it  was  the  manifest  intention  of  this  tes- 
tator, that  the  principal  of  the  #40,000  fund  should  be  enjoyed 
only  by  such  of  his  grandchildren  named  or  described,  as  should 
reach  the  age  of  twenty-one  years,  the  contingency  of  attaining 
that  age,  may  be  considered  either  as  a  condition  precedent  to  a 
vested  interest  in  the  fund  (Smith,  Ex.  Int.  sec.  281),  or,  as 
''  superadded  description  construed  to  be  an  alternative  limita- 
tion of  an  irregular  form ; "  Smith,  Ex.  Int.  sec.  284.  If  it  be  con- 
sidered a  condition  precedent,  the  vesting  would  be  in  suspense 
until  one  of  the  grandchildren  named  or  described  attained  the 
age  of  twenty-one  years ;  if  mere  superadded  description,  and  not 
a  condition  precedent,  the  interests  would  vest  in  the  grand- 
children in  existence  at  the  death  of  the  testator,  subject  to 
open  and  let  in  such  grandchildren  as  should  afterwards  be 
bom  to  Edward,  and  subject  to  devestment  by  death  under 
twenty-one  years  of  age  :  the  interests  to  become  absolute  and 
indefeasible  in  such  grandchildren  named  and  described,  as 
should  be  living  when  one  of  the  class  should  attain  the  age  of 
twenty-one  years ;  the  class  being  then  full,  according  to  the 
rule  of  construction  stated  in  Hawkins  on  Wills,  pp.  76-76,  and 
applied  in  Heisse  v.  Markland,  2  Rawle,  274,  that,  "  where  there 
is  a  bequest  of  an  aggregate  fund  to  children,  as  a  class,  and 
the  share  of  each  child  is  made  payable  on  attaining  a  given  age, 
or  marriage,  the  period  of  distribution  is  the  time  when  the 
first  child  becomes  entitled  to  receive  his  share,  and  children 
coming  into  existence  after  that  period  are  excluded."  In  the 
latter  of  the  alternative  constructions,  there  would  have  been 
no  intestacy  in  case  of  the  death  of  all  the  grandchildren  under 
twenty-one  years  of  age  ;  for  in  that  event,  the  law  supplies  a 
rule  of  construction  which  obviates  intestacy,  on  the  authority 
of  Brown  v.  Lord  Kenyon,  3  Mad.  410,  Sturgess  v.  Pearson, 
4  Mad.  412 ;  and  Belk  v.  Slack,  1  Keen,  288,  which  decided  that, 
"  a  bequest  to  several,  or  to  a  class,  or  to  such  of  them  as  shall 
be  living  at  a  given  period,  is  construed  as  a  vested  gift  to  all, 
subject  to  be  divested  in  favor  of  those  living  at  that  period,  if 
there  be  such ;  and  if  none  be  living,  all  are  held  to  take ; " 
Hawkins  on  Wills,  266. 
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The  argument  has  been  pressed,  that  if  Agnes  Louisa  Schuldt 
had  left  issue,  the  effect  of  the  conclusion  that  she  was  not 
possessed  of  an  indefeasible  interest  at  her  death,  would  have 
deprived  her  issue  of  a  share  of  the  fund ;  but  that  result  does 
not  follow  from  the  decision.  While  upon  the  whole  will  it  is 
clear  that  the  testator  did  not  intend  that  any  of  his  gprand- 
children  who  died  under  twenty-one  years  of  age  should  take 
an  indefeasible  interest  in  the  fund,  it  is  equally  clear  upon  the 
whole  will,  that  he  meant  to  give  alternative  interests  to  the 
issue  of  such  as  died,  leaving  issue,  under  that  age ;  and  this 
intention  as  to  the  share  of  Agnes  Louisa  Schuldt  is  made  per- 
fectly plain  when  the  testator  says :  ^^  Should  said  Agnes  Louisa 
Schuldt  die  before  she  reaches  the  age  of  twenty-one  years,  or 
should  she  marry  and  leave  no  issue,  then  her  share  shall  be 
divided  equally  amongst  my  surviving  grandchildren,  share  and 
share  alike."  The  fund  having  vested  absolutely  and  inde- 
feasibly  on  June  17, 1900,  upon  the  attainment  of  twenty-one 
years  of  age  by  Edward  L.  Woomer,  one  of  the  grandchildren, 
the  question  has  no  relevancy  or  materiality  to  any  share  but 
that  of  Agnes  Louisa  Schuldt;  and  as  to  her  share,  whether 
it  be  considered  as  contingent  upon  her  attaining  twenty-one 
years  of  age,  or  def easibly  vested,  subject  to  devestment  by  her 
death  under  twenty-one  years,  there  was  a  clear  g^t  over  to 
her  issue  in  case  of  her  death  under  that  age,  leaving  issue. 

This  case  has  been  argfued  by  Mr.  Hiester  with  great  ability, 
for  the  exceptant,  on  the  question  of  testamentary  intent,  and  the 
authority  of  the  rules  of  construction  invoked ;  but,  as  I  read 
this  will,  I  am  clearly  justified  by  unmistakable  expressions  of 
the  testator's  intention,  in  the  distribution  made  to  the  grand- 
children, who  survived  Agnes  Louisa  Schuldt,  and  were  living 
when  Edward  L.  Woomer  attained  the  age  of  twenty-one  years; 
and  as  the  intention  of  the  testator,  thus  understood,  vests  the 
fund  exclusively  in  the  natural  objects  of  the  testator's  affection 
and  bounty,  it  is  my  clear  conviction  that  the  distribution  ex- 
cepted to  is  correct. 

The  exception  of  Elizabeth  Bossier  is  accordingly  overruled, 
and  the  adjudication  and  distribution  filed  September  28, 1900, 
is  now  confirmed  absolutely. 

Imoc  Hieiter^  with  him  Qilkeson  ^  JameSj  for  appellant 
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2>.  E.  Sehroeder  and  C.  H.  Ruhlj  for  appellees. 

Pbb  CUBIAM,  April  1, 1901 : 

We  concur  in  the  conclusion  announced  by  the  learned  judge 
of  the  orphans'  court,  and  affirm  the  decree  entered  by  him. 


Strunk,  Appellant,  v.  Owen. 

Corporations^  stockholder's  meeOng^NoHce^Fraud— Street  railways. 
In  an  action  of  trespass  by  a  stockholder  of  a  corporation  against  certain 
of  the  directors  and  officers  of  the  corporation  to  recover  damages  for  an  al- 
leged depreciation  in  the  value  of  plaintiff^s  stock  resulting  from  the  lease 
of  the  railway  owned  by  the  company,  where  the  basis  uf  plaintiff's  claim  is 
that  he  was  prevented  by  fraud  from  objecting  to  the  lease  at  a  meeting  at 
which  the  lease  was  authorized,  a  nonsuit  is  properly  entered  where  it 
appeared  that  a  proper  notice  of  the  meeting  was  duly  sent  to  the  stock- 
holders accompanied  with  a  request  for  proxies,  and  it  appears  that  the 
plaintiff  attended  the  meeting  and  voted,  and  that  the  plaintiff  and  other 
stockholders  knew  before  the  meeting  that  a  vote  on  the  lease  was  to  be 
taken.  In  such  a  case  where  full  information  was  given  as  to  the  terms 
of  the  lease,  it  was  immaterial  that  preliminary  negotiations  preceding 
and  leading  up  to  the  offer  of  the  lease  were  not  communicated  to  the 
stockholders. 

Argued  March  6, 1901.  Appeal,  No.  69,  Jan.  T.,  1901,  by 
plaintiff,  from  order  of  C.  P.  Berks  Co.,  April  T.,  1899,  No.  84, 
refusing  to  take  off  nonsuit  in  case  of  A.  S.  Strunk  v.  Benja- 
min F.  Owen,  James  L.  Douglas,  John  Kick,  John  A.  Rigg, 
William  R.  Mcllvain  and  the  Reading  Traction  Company.  Be- 
fore MoCoLLUM,  C.  J.,  Mitchell,  Fell,  Bbown  and  Mbs- 
TBBZAT,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  an  alleged  depreciation  in 
the  value  of  plaintififs  stock  in  the  Reading  City  Passenger 
Railway  Company.    Before  Endlich,  J. 

The  plaintiff*s  statement,  as  amended  on  the  trial,  averred 
that  on  and  before  November  14,  1892,  he  was  and  still  is  the 
owner  of  ninety-three  shares  of  the  capital  stock  of  the  Reading 
City  Passenger  Railway  Company  of  the  par  value  of  850.00 
each,  the  total  number  of  shares  of  said  stock  being  7,000 ;  that 
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about  the  date  mentioned  the  defendants,  Owen,  Douglas,  Rick 
and  Mclvain,  being  directors,  and  said  Owen  also  president  of 
the  company,  conspired  with  the  defendant  Rigg  and  the  firm 
of  E.  W.  Clark  &  Company,  to  secure  to  the  latter  firm  control 
of  the  property  and  franchises  of  the  Reading  City  Passenger 
Railway  Company  for  a  grossly  inadequate  consideration  and 
so  to  cheat  and  defraud  the  plaintiff  and  depreciate  the  value  of 
his  said  stock.  It  then  proceeds  to  detail  how  this  alleged 
scheme  was  set  going  and  carried  out,  averring  that  Owen  sub- 
mitted to  certain  stockholders  controlling,  with  himself,  a  ma- 
jority of  the  stock,  a  proposition  from  E.  W.  Clark  &  Company's 
attorney  to  lease  the  railway,  etc.,  and  procured  first  their  oral 
assent  and  next  a  written  agreement,  dated  November  23, 1892, 
signed  by  a  number  of  said  stockholders,  not  representing  a 
majority  of  the  stock,  pledging  them  to  vote  for  such  lease ;  all 
of  this  being  concealed  from  plaintiff  and  other  stockholders, 
and  the  former  being  told  by  Owen  that  the  company  would 
keep  its  railways,  convert  them  into  electric  roads,  etc. ;  that 
Owen  and  his  associates  procured  the  passage  of  an  ordinance 
by  the  councils  of  the  city  of  Reading  granting  the  said  com- 
pany the  right  to  make  this  change,  and  for  the  purpose  of 
deceiving  plaintiff  and  other  stockholders,  called  a  corporate 
meeting  on  March  16, 1893,  to  accept  the  act  of  March  22, 1887, 
and  organized  and  obtained,  after  due  notice  by  publication,  a 
charter  for  a  new  corporation,  the  Reading  Traction  Company, 
which  thereupon  entered  into  and  became  a  party  to  the  alleged 
conspiracy ;  that  Owen  and  his  associates  called  a  meeting  of 
the  Reading  City  Passenger  Railway  Company  for  March  27, 
1893,  to  vote  on  a  proposition  to  lease  the  railway,  etc.,  to  the 
said  Reading  Traction  Company,  and  sent  to  the  stockholders 
requests  for  and  obtained  nearly  all  their  proxies  authorizing 
Owen  to  vote  their  shares  upon  that  proposition  which  was  thus 
carried ;  that  Owen  concealed  from  them  a  more  advantageous 
offer  for  the  purchase  of  the  railway,  etc.,  and  that  he  and  his 
coincorporators  of  the  Reading  Traction  Company  had  secretly, 
on  March  13, 1893,  transferred  the  entire  stock  of  that  company 
to  E.  W.  Clark  &  Company,  who  thereupon  increased  the  same 
from  #100,000  to  $1,000,000  and  issued  «900,000  thereof  to 
themselves  as  a  consideration  for  the  agreement  of  November  23, 
1892.    Finally  it  avers  that  the  property  and  franchises  of  the 
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Reading  City  Passenger  Railway  Company  were  worth,  subject 
to  all  the  covenants  and  stipulations  contained  in  the  lease  to 
the  Reading  Traction  Company,  $1,000,000  and  could  have  been 
readily  disposed  of  for  that  sum,  and  that  thus  the  defendants' 
alleged  acts  have  injui*ed  him  to  the  amount  of  $30,000  in  de- 
preciating the  value  of  his  stock. 

At  the  trial  it  appeared  that  on  March  18, 1893,  at  a  meeting 
of  the  boaixl  of  directors  of  the  Reading  City  Passenger  Rail- 
way Company,  the  lease  referred  to  in  the  statement  was  adopted 
subject  to  the  approval  and  consent  of  the  stockholders,  and  a 
meeting  of  the  stockholders  was  called  to  convene  at  the  office 
of  the  company,  and  the  following  notice  was  sent  to  every  stock- 
holder : 

"  OFFICE  OF 
BEADING  CITY  PASSENGER  RAILWAY  COMPANY, 

"  Reading,  Pa.,  March  20, 1898. 

'^  Dear  Sir :  A  special  meeting  of  the  stockholders  of  the  Read- 
ing City  Passenger  Railway  Company  will  be  held  at  the  office 
of  the  Company,  northeast  comer  Fifth  and  Penn  streets,  Read- 
ing, Pa.,  on  Monday,  March  27, 1893,  at  1  o'clock  P.  M.,  to  vote 
on  the  following  resolutions : 

"  Resolved,  That  the  Reading  City  Passenger  Railway  Com- 
pany lease  to  the  Readhig  Traction  Company,  its  successors  and 
assigns,  all  its  railways,  real  and  personal  property,  equipment, 
appurtenances  and  all  its  rights,  privileges  and  franchises  nec- 
essary to  operate  the  same,  for  the  term  of  ninety-nine  years 
from  the  first  day  of  April,  A.  D.  1893,  upon  the  terms,  condi- 
tions, covenants,  agreements  and  stipulations  contained  and  set 
forth  in  the  proposed  indenture,  and  enter  into  an  agreement 
with  said  company  as  in  said  indenture  set  forth,  to  sell  to  it, 
its  successors  and  assigns,  the  property  and  franchises  of  this 
company  at  the  end  of  the  said  term  for  the  price  of  seven  hun- 
dred thousand  ($700,000)  dollars,  the  form  of  which  lease  and 
agreement  is  hereby  adopted  and  approved. 

*^  Resolved,  That  a  meeting  of  the  stockholders  be  called  to 
convene  at  the  chief  office  of  the  Company  at  1  o'clock  P.  m.  on 
Monday  the  twentynseventh  day  of  March,  1893,  for  the  pur- 
pose of  voting  for  or  against  the  proposed  lease  and  agreement 
to  sell,  and  Messrs.  W.  D.  Smith,  Charles  Rick  and  M.  C.  Mc- 
nvain  are  hereby  appointed  judges  to  hold  the  said  election  be- 
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tween  the  hours  of  1  o'clock  p.  m.  and  3  o'clock  p.  M.,  on  the 
day  aforesaid,  and  to  report  the  result  thereof  to  the  President 
of  the  Company. 

'*  The  conditions  of  the  lease  can  be  learned  by  calling  at  the 
office  of  the  Company.  The  lease  will  be  read  at  the  stock- 
holders' meeting. 

**'  H.  A.  MUHLBNBBBQ, 

**  Secretary. 
^  Please  sign  the  enclosed  proxy  and  return  the  same  in  en- 
velope enclosed." 

The  plaintiff  admitted  that  he  received  said  notice  and  that 
he  attended  the  meeting  of  stockholders  and  voted  against  the 
lease,  and  that  he  did  not  there  or  then  make  any  objection  or 
protest  and  did  not  comment  or  give  any  reason  why  the  lease 
should  not  be  adopted. 

The  election  of  stockholders  was  thereupon  duly  held  on  said 
March  27,  1893,  and  157  stockholders  voted  in  person  or  by 
proxy  6,591  shares,  of  a  total  of  7,000  shares,  in  favor  of  the  lease, 
the  plaintiff  and  George  Smith,  Jr.,  holding  together  337  shares, 
voted  against  the  lease,  and  it  was  declared  duly  adopted  and 
approved.  A  majority  of  the  shares  were  voted  in  person  in 
favor  of  the  lease. 

There  was  proof  that  one  Craighead  had  offered  to  purchase 
the  road  for  $900,000,  but  there  was  no  evidence  that  this  bid 
was  a  bona  fide  one,  and  although  it  was  known  to  plaintiff 
before  the  meeting,  he  did  not  communicate  it  to  the  other 
stockholders. 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off. 

Hrror  a$9igned  was  refusal  to  take  off  nonsuit. 

Cyru$  Q-.  Derr^  with  him  2>.  Nichola$  Schaeffer^  for  appellant 

George  F.  Baer^  with  him  Oharle$  H.  Schaeffer  and  Richmond 
L.  Jone$^  for  appellees. 

Per  Curiam,  April  1, 1901 : 

The  conclusion  reached  by  the  learned  judge  of  the  common 
pleas,  that  the  testimony  offered  at  the  trial  disclosed  no  cause 
of  action  against  the  defendants,  is  clearly  rights  and  the  judg- 
ment is  therefore  affirmed. 
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Eeiser,  Executrix,  Appellant,  v.  Keiser.  1^^ ^^1 

Wm^AdvaneemenU — Judgmeni. 

Where  testator  directs  thai ''  all  amounts  charged  against  my  respeottre 
children  shall  be  considered  as  so  much  reoeived  on  account  of  their  re- 
spective inheritance,  and  all  moneys  charged  against  or  owing  to  me  by 
any  of  my  daughters-in-law  or  by  my  son-in-law,  whether  the  statute  of 
linutations  shall  have  barred  such  claims  or  not,  shall  be  deducted  from 
the  shares  of  the  husbands  of  such  daughters-in-law,  respectively,  or  from 
the  share  of  the  wife  of  such  son-in-law, ^^  the  executrix  of  testator  cannot 
before  the  settlement  of  the  estate  enter  up  a  judgment  note  given  by  a 
daughter-in-law  to  testator,  and  proceed  to  issue  execution  thereon. 

Argued  March  6, 1901.  Appeal,  No.  22,  Jan.  T.,  1901,  by 
plaintiff,  from  order  of  C.  P.  Berks  Co.,  Oct.  T.,  1899,  No.  11, 
restraining  the  issuing  of  an  execution,  and  making  absolute 
a  rale  to  open  judgment,  in  case  of  Hannah  Keiser,  Executrix 
of  David  Keiser,  Deceased,  v.  Ida  E.  Keiser.  Before  McCoL- 
LUM,  C.  J.,  MrroHSLL,  Fell,  Bbown  and  Mbstbbzat,  JJ. 
Affirmed. 

Rule  to  restrain  execution  and  open  judgment 

Ebmbntbout,  p.  J.,  filed  the  following  opinion : 
On  June  27, 1895,  Ida  E.  Keiser,  wife  of  Abner  S.  Keiser,  a 
son  of  David  Keiser,  made  and  executed  a  judgment  note  to 
the  said  David  Keiser  for  $18,884.66.  After  the  death  of  the 
said  David  Keiser,  Hannah  Keiser,  his  executrix,  entered  up  the 
judgment  note  and  issued  various  executions  thereon.  Where- 
upon Ida  E.  Keiser,  alleging  that  under  the  will  of  the  said 
David  Keiser  she  was  not  expected  or  required  to  repay  the 
said  money  into  the  estate,  but  that  the  same  was  to  await  the 
settlement  of  the  estate,  and  was  then  to  be  deducted  from  the 
share  coming  to  said  Abner  S.  Keiser  or  his  representatives, 
presented  her  petition  and  obtained  this  rule.  The  rights  of 
the  parties,  therefore,  involve  a  construction  of  the  will  of  the 
said  David  Keiser.  His  will  and  codicil  were  both  made  and 
executed  on  August  7, 1895,  and  upon  his  death,  March  ,  1897, 
were,  upon  March  29,  1897,  duly  probated.  In  hia  will,  after 
the  usual  directions  for  the  payment  of  his  just  debts  and  fu- 
neral expenses,  there  is,  inter  alia,  set  forth  the  following  items  : 
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^^Itern.  All  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed  of  whatever  nature  or  kind  soever  and 
wheresoever  the  same  shall  be  at  the  time  of  my  death  I  give, 
devise  and  bequeath  unto  my  true,  faithful  and  beloved  wife 
Hannah  for  and  during  the  term  of  her  natural  life  and  after 
her  decease  to  my  children  in  equal  shares. 

^^  All  amounts  charged  against  my  respective  children  shall 
be  considered  as  so  much  received  on  account  of  their  respec- 
tive inheritance,  and  all  moneys  charged  against  or  owing  to 
me  by  any  of  my  daughters-in-law  or  by  my  son-in  law,  whether 
the  statute  of  limitations  shall  have  barred  such  claims  or  not, 
shall  be  deducted  from  the  shares  of  the  husbands  of  such 
daughters-in-law,  respectively,  or  from  the  share  of  the  wife  of 
such  son-in-law. 

'^  The  share  of  my  son  Charles  W.  Keiser  shall  belong  to 
him  but  for  life  and  sliall  be  paid  to  and  invested  by  some 
trustee  to  be  appointed  by  the  Orphans'  Court  of  Berks  County, 
the  interest  to  be  paid  quarter-yearly  to  the  said  Charles  for 
life,  and  upon  his  death  the  said  interest  shall  be  paid  in  like 
manner  to  his  wife  during  her  widowhood.  Upon  the  decease 
of  the  survivor  of  them  the  principal  sum  shall  be  paid  to  or 
divided  equally  among  the  child  or  children  of  the  said  Charles 
the  child  or  children  of  a  deceased  child  to  represent  the  parent. 

*'*'  Should  the  said  Charles  have  no  child  living  at  the  time  of 
his  decease  the  said  principal  sum  shall  be  divided  among  the 
brothers  and  sisters  of  the  said  Charles  equally,  the  children  of 
a  deceased  brother  or  sister  to  represent  the  parent. 

"  In  no  event  shall  the  principal  or  income  of  the  said  Charles' 
share  be  liable  in  any  way  or  manner  whatsoever  for  any  of  the 
debts,  liabilities  or  engagements  of  my  said  son  Charles  or  his 
widow  or  to  any  attachment  or  execution  or  proceeding  in  the 
nature  thereof  nor  shall  the  income  thereof  be  assignable  or 
parted  with  by  anticipation  in  any  wise." 

On  the  same  day  he  added  this  codicil : 

"  The  share  of  my  son  Abner  S.  Reiser  shall  belong  to  him 
but  for  life,  and  shall  be  paid  to  and  invested  by  some  trustee 
to  be  appointed  by  the  Orphans'  Court  of  Berks  County,  the  in- 
terest to  be  paid  quarter-yearly  to  the  said  Abner  S.  for  life  and 
upon  his  death  the  said  interest  shall  be  paid  in  like  manner  to 
his  wife  during  her  widowhood.     Upon  the  decease  of  the  sur^ 
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vivor  of  them  the  principal  sum  shall  be  paid  to  or  divided 
equally  among  the  child  or  children  of  the  said  Abner  S.,  the 
child  or  children  of  a  deceased  child  to  represent  the  parent 
Should  the  said  Abner  S.  have  no  child  living  at  the  time  of 
his  decease  the  said  principal  sum  shall  be  divided  among  the 
brothers  and  sisters  of  the  said  Abner  S.  equally,  the  children 
of  a  deceased  brother  or  sister  to  represent  the  parent.  In  no 
event  shall  the  principal  or  income  of  the  said  Abner^s  share  be 
liable  in  any  way  or  manner  whatsoever  for  any  of  the  debts, 
liabilities  or  engagements  of  my  son  Abner  S.,  or  his  widow  or 
to  any  attachment  or  execution  or  proceedings  in  the  nature 
thereof  nor  shall  the  income  thereof  be  assignable  or  parted 
with  by  anticipation  in  any  wise/' 

There  are  certain  well  known  principles  in  the  interpretation 
of  wills  which  hardly  require  a  citation  of  authorities  to  sustain. 
The  intention  of  the  testator  must  be  gathered  from  the  four 
comers  of  the  instrument,  and  the  will  must  receive  such  a  con- 
struction, if  possible,  as  will  enable  every  clause  in  it  to  have 
its  full  force  and  effect.  The  mere  technical  rules  of  construc- 
tion must  give  way  to  the  plainly  expressed  intention  of  the 
testator :  Wright's  App.,  89  Pa.  67 ;  Eichelberger's  Est.,  185 
Pa.  160;  Newbold  v.  Boone,  52  Pa.  167  ;  Hart  v.  Stoyer,  164 
Pa.  623. 

If  the  intention  of  the  testator  was  to  make  the  different 
charges  of  bonds  referred  to  in  this  will  advancements,  it  is 
immaterial  whether  they  were  called  advancements  or  debts. 
The  two  first  above  cited  authorities  conclusively  show  that  the 
two  words  are  sometimes  used  interchangeably. 

When  the  testator  made  his  will,  it  is  clear  that  he  firmly 
believed  he  was  the  possessor  of  a  large  and  valuable  estate, 
large  enough  to  permit  the  payment  of  all  moneys  charged 
against  or  owing  him  by  any  daughter-in-law  or  son-in-law, 
from  the  shares  of  their  respective  husbands  or  wife,  and  leave 
a  handsome  surplus  for  investment  as  a  trust  estate.  The  crea- 
tion of  the  trust  estates  mentioned  in  the  will  are  necessarily 
predicated  upon  the  assumption  of  the  existence  of  funds  for 
that  purpose.  For  example,  in  the  case  of  Abner  S.  Keiser, 
the  interest  of  this  trust  fund  was  considered  an  available  fund 
for  him  for  life,  for  his  wife  for  life,  and  then  for  his  children. 
That  after  his  death  this  assumption  may  or  may  not  have  been 
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dissipated,  does  not  do  away  with  this  evident  belief  on  his 
part.  It  is  immaterial  whether,  as  contended  for  on  the  one 
hand,  the  estate  is  worth  more  than  $80,000,  or,  on  the  other 
hand,  very  much  less  than  this  figure.  In  either  event  the 
amount  now  will  not  help  us  in  the  determination  of  the  case. 

He  desired  to  be  fair  to  all  his  children.  Although  some 
were  improvident  or  unfortunately  in  debt,  necessitating  the 
creation  of  spendthrift  trusts  for  their  protection,  there  were  no 
favorites.  Perfect  equality  in  the  distribution  between  them 
seems  to  be  his  first  and  prominent  thought.  He  says,  "  after 
her  (the  wife's)  decease,  to  my  children  in  equal  shares." 

He  contemplated  keeping  a  family  book  wherein  charges 
were  entered  against  children,  daughters-in-law  and  son-in-law. 
"  Moneys  charged  "  and  "  moneys  owing  "  seem  to  be  used  in- 
terchangeably. The  statute  of  limitations  is  not  a  bar  to  such 
claims.  Combining  all  these  matters  in  one  item,  he  seems  to 
us  to  have  stamped  upon  all  of  them  the  character  of  advance- 
ments. Thus  to  construe  this  item  would  be  in  accordance  with 
that  equality  of  distribution  which  seems  to  be  the  kejmote  of 
this  will ;  and  if  an  advancement,  the  executrix  must  be  re- 
strained from  any  proceedings  upon  the  judgment  note. 

But  it  is  not  even  necessary  to  construe  it  an  advancement  to 
restrain  execution.  The  testator  has  in  his  will  indicated  his 
intention  as  to  the  indebtedness  in  question,  and  by  positive 
direction  indicated  his  wishes  in  this  respect.  He  has,  in  plain 
words,  required,  not  its  collection,  but  its  deduction  from  the 
share  of  Abner  S.  Keiser. 

If  it  is  to  be  collected,  how  can  it  be  deducted  from  the  son*s 
share  ?  The  executrix  must  carry  out  the  provisions  of  the  tes- 
tator's will,  and  this  positive  provision  and  direction  is  just  as 
binding  as  any  other  part  of  the  will.  Keeping  this  direction 
in  view,  the  language  whether  the  statute  of  limitations  shall 
have  barred  such  claims  or  not  has  great  force  in  corroborating 
this  position.  There  is  no  distribution  to  children  until  the 
widow's  death.  This  might  come  after  the  statute  of  limitations 
had  barred  the  claim.  Contention  might  arise.  If  he  had  in- 
tended the  charges  or  indebtedness  should  be  collected,  it  would 
not  have  occurred  to  him  to  mention  the  statute  of  limitations. 

These  views  of  the  will  will  relieve  us  from  a  discussion  of 
any  of  the  other  &cts  set  forth  in  the  petition.    The  alleged 


Digiti 


ized  by  Google 


K£IS£R  V.  K£IS£R.  81 

1901.}  Optnion  of  Court  below — Opinion  of  the  Court. 

poverty,  the  haidshipe  of  the  case,  the  value  of  the  estate  at 
present  do  not  seem  to  be  of  any  consequence  in  the  interpreta- 
tion of  the  will. 

And  now,  to  wit:  January  14, 1901,  the  rule  to  show  cause 
why  the  said  Hannah  Keiser,  executrix  of  David  Keiser,  should 
not  be  restrained  in  her  several  proceedings  or  execution  upon 
said  judgment  note  against  said  Ida  £.  Keiser,  and  said  judg- 
ment be  vacated,  is  made  absolute. 

Error  aiHgned  was  the  order  of  the  court. 

Cyrus  Q.  Derr^  for  appellant. 

JefferBon  Snyder^  with  him  B.  Y.  Shearer  and  Q-.  H.  Qerber^ 
for  appellee. 

Pbb  CUBIAM,  April  1, 1901 : 

The  decree  entered  in  this  case  is  affirmed  for  the  reasons 
stated  in  the  opinion  of  the  learned  judge  of  the  common  pleas. 


Bechtel  v.  AmmoD;  Appellant. 

TnuU  and  trutUe^-^Chnvtyance^FTaud—Act  of  April  22,  1S56,  P.  L, 
688. 

Where  one  of  the  purposes  in  conveying  land  was  to  prevent  if  possible 
the  collection  of  a  judgment,  but  subsequently  the  judgment  is  paid  out 
of  the  proceeds  of  a  portion  of  the  land  sold,  and  the  remainder  of  the 
land  is  reconveyed  to  the  original  owners,  such  owners  may  maintain  a 
bill  in  equity  against  the  grantee  to  enforce  his  promise  to  account  for  the 
proceeds  of  the  land  sold,  notwithstanding  the  original  illegal  purpose  of 
the  conyeyance.  Such  a  suit  is  not  barred  by  the  Act  of  April  22,  1856, 
P.  L.  523. 

Argued  March  5, 1901.  Appeal,  No.  66,  Jan.  T.,  1901,  by 
defendant,  from  decree  of  C.  P.  Berks  Co.,  Equity  Docket, 
1899,  No.  748,  on  bill  in  equity  in  case  of  Richard  D.  Bechtel 
and  Richard  D.  Bechtel  and  Henry  B.  Hintz,  Executors  of  Cath- 
arine J.  Bechtel,  Deceased,  v.  Jacob  S.  Ammon.  Before  Mo- 
CoLLUM,  C.  J.,  Mitchell,  Fell,  Bbown  and  Msstbbzat,  JJ. 
Affirmed. 

Vol  cxcix— 6 
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Bill  in  equity  for  an  account. 
£ia>LiCH,  J.y  found  the  following  facts : 

1.  Previous  to  and  in  the  year  1892,  Richard  D.  Bechtel, 
plaintifiF,  and  his  sister,  Laura  Bechtel,  were  tenants  in  common 
of  certain  real  estate  situate  at  Oakland,  Cumru  township, 
Berks  county,  about  a  mile  from  the  city  of  Reading,  which 
had  descended  to  them  from  their  father,  George  L.  Bechtel 
(who  died  in  1870),  subject  to  the  dower  of  their  mother  Cath- 
arine J.  Bechtel,  the  plaintifiEs'  testatrix,  said  real  estate  con- 
sisting of  four  tracts,  viz :  (d)  twenty-four  acres,  119  perches, 
(6)  eight  acres,  fifty-eight  perches,  (c)  four  acres,  sixty-nine 
perches,  and  (d)  eleven  acres,  fourteen  perches,  and  having 
then  a  prospective  value  for  the  purpose  of  sale  as  building  lots, 
but  not  being  immediately  salable. 

2.  Said  real  estate  came  to  the  above-named  parties  subject, 
further,  to  the  lien  of  a  judgment  held  by  the  executors  of  D. 
W.  Kacliel,  deceased,  against  George  L.  Bechtel,  to  No.  219, 
March  term,  1870,  for  the  revival  of  which,  et  quare  execu- 
tionem  non,  a  proceeding,  instituted  to  No.  29,  November  term, 
1891,  was  pending,  and  which  was  eventually  revived  as  against 
the  administratrix  of  George  L.  Bechtel  and  terre-tenants,  for 
$1,426. 

3.  At  the  time  above  referred  to,  there  was  owing  to  defend- 
ant, who  is  a  physician,  a  bill  for  professional  services  rendered 
to  George  L.  Bechtel  and  the  various  members  of  his  family, 
amounting  to  about  $1,300.  Said  defendant  was  an  intimate 
and  trusted  friend  of  the  family,  and  had  been  Laura  Bechtel's 
guardian. 

4.  Upon  consultation  with  him,  and  with  a  view  to  preserv- 
ing for  the  Bechtels  the  benefit  of  the  prospective  value  of  the 
property  and  at  the  same  time  enabling  defendant  to  make  him- 
self paid  for  the  professional  services  rendered  by  him  to  the 
family  in  the  past  and  for  the  services  to  be  rendered  by  him  in 
the  future  in  the  management  and  sale  of  the  property,  as  well 
as  under  an  impression  that  by  a  transfer  of  title  the  attempt 
to  collect  the  Rachel  judgment  might,  in  some  way,  be  ren- 
dered legally  impossible,  the  following  arrangement  was  mutu- 
ally determined  upon  and  carried  out,  no  money  or  other  present 
consideration  (beyond  the  provision  for  defendant's  bill)  being 
contemplated  by  or  passing  between  the  parties :  By  deeds  ab- 
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solute  upon  their  faces,  dated  Januaiy  29, 1892,  reciting,  the 
one  a  consideration  of  $23,000,  and  the  other  a  consideration 
of  $7,000,  Catharine  J.  Bechtel,  Richard  D.  Bechtel  and  Lauia 
Bechtel  conveyed  to  defendant  in  fee  tracts  (a)  and  (i),  and  to 
George  F.  Fasig  tracts  (js)  and  (d).  Defendiuit,  on  March  21, 
1892,  borrowed  upon  mortgage  of  the  property  conveyed  to 
him  the  sum  of  #3,000,  part  of  which  he  received,  subsequently 
making  out  a  receipt  to  the  name  of  Richard  D.  Bechtel  for 
$1,000  on  account  of  the  bill  for  professional  services,  and  part 
of  which  the  mortgagee  retained  to  clear  away  the  Kachel  judg- 
ment in  the  event  of  its  being  adjudged  a  lien  upon  the  prem- 
ises mortgaged.  On  April  6,  1892,  defendant  executed  and 
delivered  to  his  gnmtors  a  mortgage  for  $20,000  upon  the  same 
property  securing  a  number  of  bonds,  the  first  of  which  was 
made  payable  April  1, 1894,  both  bonds  and  mortgage  expressly 
restricting  all  liability  to  the  land  mortgaged,  and  disavowing 
any  personal  obligation  on  the  part  of  the  mortgagor.  A  simi- 
lar mortgage  was  executed  by  Fasig  upon  the  tracts  conveyed 
to  him  for  the  full  amount  of  the  purchase  money  mentioned 
in  his  deed.  The  intention  in  making  these  mortgages  was  to 
put  upon  the  record  an  assurance  to  the  Bechtels,  in  pursuance 
of  the  original  understanding,  of  the  full  beneficial  interest  in 
the  proceeds  of  the  property  beyond  the  amount  raised  by  the 
mortgage  of  March  21, 1892,  expenses,  etc. 

5.  On  May  13, 1892,  both  grantees  asked  to  be  and  were  made 
parties  to  the  proceeding  No.  29,  November  term,  1891,  and  un- 
dertook to  defend  as  bona  fide  purchasers  under  sec.  25,  Act  of 
February  24, 1834,  P.  L.  77.  This  defense  failing,  even  upon  the 
assumption  of  the  applicability  of  the  statute,  the  Kachel  judg- 
ment, then  amounting  to  $1,426,  was  on  January  31, 1894,  paid 
out  of  the  money  provided  by  the  mortgage  of  March  21, 1892. 

6.  In  the  mean  while  and  immediately  after  the  conveyances 
of  January  29, 1892,  the  entire  four  tracts  were  taken  in  hand 
by  defendant,  acting  through  his  attorney,  and  the  plaintifEs, 
tiirough  Richard  D.  Bechtel,  actively  co-operating  with  and 
materially  assisting  him.  Together  they  employed  a  surveyor 
to  lay  out  the  property  in  building  lots,  and  the  plan  thereof, 
labeled  *^  Plan  of  lots  laid  out  by  Estate  of  Oeorge  Bechtel," 
was  recorded  and  distributed,  and  the  deeds  given  to  pur^ 
ohasers  of  lots  were  made  to  describe  the  same  with  reference 
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to  '*  the  plan  of  lots  laid  out  by  the  estate  of  Oeorge  L.  Bech- 
teV  The  expenses  of  bring^g  the  lots  into  the  market,  of 
grading,  of  laying  water  pipes,  etc.,  were  paid  by  defendant's 
attorney  out  of  the  proceeds  of  such  sales  and  where  these  were 
insufficient  out  of  the  proceeds  of  the  mortgage  of  March  21, 
1892.  Out  of  the  same  funds,  defendant's  attorney  paid  sun- 
dry sums  for  living  expenses  of  the  Bechtels  and  small  sums 
to  Richard  for  services  in  making  sales,  and  to  it  Richard  con- 
tributed $1,000  borrowed  by  him  upon  seven  lots  conveyed  to 
him  in  May,  1894,  and  July,  1895.  No  interest  was  paid  at  any 
time  upon  any  of  the  bonds  or  mortgages  written  in  favor  of 
the  Bechtels.  The  method  of  dealing  above  described  contin- 
ued down  to  the  reconveyance  of  the  property  hereinafter  men- 
tioned, and  involved  indiscriminately  the  tracts  conveyed  to 
defendant  and  those  conveyed  to  Fasig,  who  appears  never  to 
have  asserted  or  been  supposed  to  possess  any  beneficial  inter- 
est in  the  land  conveyed  to  him.  The  Bechtels  throughout 
had  no  adviser,  legal  or  otherwise,  than  the  defendant  and  his 
attorney,  followed  their  directions  implicitly,  and  signed  and 
did  whatever  they  were  requested  to  sign  and  do. 

7.  In  the  spring  of  1894,  something  over  $9,000  worth  of 
lots  having  apparently  been  disposed  of,  defendant  called  upon 
the  Bechtels  and  insisted  upon  a  revision  of  the  arrangement 
made  in  1892,  as  it  appears  on  the  face  of  the  papers  then  ex- 
changed and  put  upon  record,  urging,  as  a  ground  for  such 
revision,  that  the  expectations  originally  entertained  of  proba- 
ble growth  in  the  value  of  the  property  had  not  been  realized, 
and  that  the  existence  of  the  mortgages  on  record  were  an 
obstacle  to  sales.  The  upshot  of  his  representations  was  that 
the  $20,000  mortgage  upon  tracts  (a)  and  (6)  and  the  $7,000 
mortgage  on  tracts  (c)  and  (c2)  were  canceled ;  that  the  lat* 
ter  tracts  were  conveyed  by  Fasig  to  defendant,  the  deed  being 
dated  December  17, 1894,  and  that  for  the  $20,000  mortgage 
was  substituted  a  mortgage  for  $10,000,  dated  May  17, 1894, 
and  for  the  $7,000  mortgage  from  Fasig,  a  mortgage  for  $5,000 
from  defendant  dated  December  18, 1894.  Both  of  these  mort- 
gages remained  unrecorded,  so  as  not  to  embarrass,  or  require 
releases  in  cases  of,  further  sales  of  lots.  Fasig,  on  Decem- 
ber 81, 1894,  received,  apparently  in  recognition  of  his  services, 
a  conveyance  of  two  lots.    The  original  understanding  at  to 
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the  ultimate  interest  of  the  Bechtels  in  the  proceeds  of  sales, 
etc.,  was  reaffirmed  between  them  and  defendant,  the  face  of 
the  mortgages  standing  as  security  therefor  being  simply  re- 
duced from  $27,000  to  $15,000,  and  the  record  lien  for  that 
purpose  wiped  out. 

8.  In  1896  Laura  Bechtel  died  intestate,  unmarried,  without 
issue  and  without  debts. 

9.  Near  the  close  of  1896,  the  defendant  having  sold  about 
one  third  of  the  property  in  lots,  a  settlement  took  place  be- 
tween the  defendant  and  Richard  D.  and  Catharine  J.  Bechtel, 
as  a  result  of  which  the  latter  parties,  on  December  29, 1896, 
acknowledged  the  receipt  from  defendant  of  the  sum  of 
$11,234.81  and  a  mortgage  of  $10,000  securing  a  bond  of  $9,000 
to  Catharine  J.  Bechtel,  and  a  bond  of  $1,000  to  Richard  D. 
Bechtel  (both  the  mortgage  and  the  bonds  being  payable  only 
out  of  the  realty),  ^*  in  full  settlement  of  all  claims  and  demands 
to  date  against  said  Ammon  on  account  of  the  purchase  of  the 
tract  of  land  at  Oakland  known  as  the  plan  of  building  lots 
laid  out  by  George  L.  Bechtel's  estate '' — and  on  the  same  day, 
defendant  executed  the  mortgage  referred  to  in  the  receipt  to 
Catharine  J.  Bechtel  and  Richard  D.  Bechtel ;  said  mortgage 
being  left  in  the  office  jointly  occupied  by  Richard  D.  Bechtel 
and  defendants  attorney,  and  remaining  unrecorded.  In  the 
defendant's  statement  upon  which  this  settlement  was  based, 
he  did  not  charge  himself  either  with  the  original  purchase 
price  or  with  the  face  of  any  mortgages  previously  given  to  the 
Bechtels  and  interest  on  the  one  or  the  other :  it  was  simply  a 
statement  of  moneys  paid  out  by  defendant  to  or  for  the  Bech- 
tels, including  his  bill  for  professional  services,  the  Kachel 
judgment  and  the  value  of  the  lots  in  the  mean  while  (see  find- 
ing, No.  6)  conveyed  to  Richard  D.  Bechtel ;  on  the  basis  of 
which  and  in  view  of  what  was  left  of  the  property,  it  was 
agreed  that  the  value  of  the  remaining  interest  of  the  Bechtels 
(including  the  $1,000  contributed  by  Richard)  was  fairly  rep- 
resented by  the  sum  of  $10,000  and  the  payment  thereof  with 
interest  out  of  the  property  was  secured  by  the  mortgage  then 
executed. 

10.  In  October  or  November,  1898,  the  defendant,  having 
become  ill  and  unwilling  longer  to  be  burdened  with  the  care 
of  the  property  and  the  obligations  entailed  by  the  same,  and 
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no  lots  having  been  sold  since  the  settlement  of  December  29, 
1896,  proposed  a  reconveyance  of  all  that  was  left  of  it  to 
Catharine  J.  and  Richard  D.  Bechtel,  they  first  to  provide  for 
the  payment  of  every  obligation  standing  against  his  name, 
viz :  J7,500  of  debts  claimed  to  have  been  incurred  in  respect 
of  the  property  (including  the  mortgage  of  March  21,  1892,  or 
liens  substituted  for  it,  and  others  arising  since  December  29, 
1896),  and  on  account  of  his  dealings  with  it  from  Janjiary  2, 
1892,  to  be  rendered  and  pajrment  of  any  balance  due  the  Bech- 
tels  to  be  made  by  defendant  thereafter.  The  reconveyance 
upon  these  terms  was  agreed  to  by  the  Bechtels,  and  a  deed  by 
defendant  to  them  prepared  and  executed  in  February,  1899. 
Owing  to  some  erroneous  descriptions  therein  and  to  a  delay 
in  securing  the  required  sum  of  money,  that  deed  was  destroyed 
and  a  new  one  drawn,  executed  and  delivered,  dated  June  2, 
1899,  and  reciting  a  consideration  of  $13,000,  but  excepting 
several  lots  included  in  the  deed  of  February,  1899,  which  had 
been  sold  by  defendant  in  the  mean  time.  The  Bechtels  raised 
the  $7,500  as  originally  demanded  and  handed  the  same  to  de- 
fendant's attorney,  and  cancelation  of  the  unrecorded  $10,000 
mortgage  of  December  29,  1896,  was  indorsed  thereon.  De- 
fendant's promise  to  account  and  pay  over  was  renewed  after 
the  reconveyance. 

11.  Catharine  J.  Bechtel  died  August  24, 1899,  having  by  her 
will,  duly  probated,  appointed  the  plaintiffs,  Richard  D.  Bech- 
tel and  Henry  B.  Hintz,  executors  thereof,  and  after  creating 
a  fund  of  $7,000  for  certain  persons,  left  the  whole  of  her  estate 
to  said  Richard  D.  Bechtel. 

12.  The  defendant,  although  requested,  has  since  refused  to 
render  to  plaintiffs  any  account  of  the  moneys  received  by  him 
out  of  or  in  connection  with  the  property  conveyed  by  the 
deeds  of  January  29,  1892,  or  to  recognize  their  right  to  call 
for  any  such  accounting.  The  sales  made  indicate  the  receipt 
by  him  from  that  source  of  something  over  $18,000  in  money 
or  purchase  money  securities,  over  $2,000  being  upon  sales 
made  on  and  after  February  15,  1899.  The  entire  sum  of 
$7,500  was  not  required  for  the  payment  of  debts  incurred  by 
defendant  in  respect  of  the  property. 

The  court,  after  an  extended  discussion  of  the  law  and  &ct8, 
stated  the  following  conclusions : 
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1.  The  trust  upon  which  the  conveyances  of  January  29, 
1892,  were  made,  to  manage  and  sell  the  property  and  to  hold 
the  proceeds  over  and  above  the  sums  necessary  in  order  to 
satisfy  the  Kachel  judgment  and  defendant's  bill  for  profes- 
sional services,  and  in  order  to  pay  the  expenses  of  said  man- 
agement and  a  reasonable  compensation  to  defendant  for  his 
services,  was  unenforceable  isigainst  the  land  itself  in  the  hands 
of  the  defendant,  because  of  section  4,  Act  of  April  22, 1856, 
P.  L.  633. 

2.  The  settlement  of  December  29,  1896,  made  after  the 
title  to  all  the  tracts  had  been  united  in  defendant  and  about 
one  third  of  the  entire  property  had  by  him  been  converted  into 
money,  was  an  acknowledgment  on  his  part  that  he  then  held 
the  proceeds  of  the  sales  already  made  (whether  of  portions  of 
the  property  originally  conveyed  to  him  or  of  portions  of  the 
tracts  originally  conveyed  to  Fasig)  and  of  the  $3,000  mort- 
gage of  March  21, 1892,  and  the  $1,000  turned  over  to  him  by 
Richard  D.  Bechtel,  as  trustee  for  the  Bechtels,  and  that  he 
was  liable  to  account  for  the  same  as  such  trustee. 

3.  In  so  far  as  the  settlement  of  December  29, 1896,  was 
intended  or  could  be  efifective  to  discharge  the  defendant  from 
tiability  for  the  amounts  previously  received  by  him  from  or  in 
connection  with  the  management,  etc.,  of  the  property,  said 
settlement  was  set  aside  and  annulled  by  the  reconveyance 
of  the  remainder  of  the  property  by  defendant  to  the  Bechtels 
on  June  2, 1899,  said  reconveyance  being  preceded  and  followed 
by,  and  accepted  by  the  Bechtels  on  the  faith  of  defendant's 
promise  to  account  to  them  de  novo. 

4.  By  said  promise  and  undertaking  on  the  part  of  the  de- 
fendant, all  the  moneys  and  securities  which  had  come  into 
his  hands  in  the  course  and  by  virtue  of  his  connection  and 
dealing  with  the  property,  since  January  2,  1892,  including 
the  $1,000  contributed  by  Richard  D.  Bechtel,  as  well  as  the 
$7,600  raised  by  the  Bechtels  and  handed  to  defendant,  became 
impressed  with  a  trust  in  their  favor,  which  is  enforceable  in 
equity,  unaffected  by  any  original  illegal  purpose  in  the  con- 
veyances of  January  2, 1892,  to  hinder  and  delay  creditors,  or 
by  the  act  of  1866. 

6.  Defendant  is  liable  to  account  to  plaintiff  for  said  moneys 
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and  securities,  and  to  an  order  enjoining  him  in  the  mean  while 
from  collecting  or  transferring  any  of  the  latter. 
A  decree  was  entered  in  accordance  with  the  opinion. 

Error  assigned  was  the  decree  of  the  court. 

Bichmond  L.  Janes^  for  appellant. 

Isaac  Hi$ster^  for  appellee. 

Per  Cubiam,  April  1,  1901  : 

Whether  a  trust  in  fact  existed  was  purely  a  question  of  fact. 
A  trust  having  been  found,  the  act  of  1856  was  not  a  bar  to 
the  enforcement  of  the  defendant's  promise  to  account  for  the 
proceeds. 

Decree  a£Brmed  at  the  cost  of  the  appellant. 


Bright,  Appellant,  v.  Esterly. 

Vendor  and  vendee— Marketable  title  to  real  estate— Bes  adjudieaia. 
Where  a  pei*soD  has  purchased  land  relying  on  a  decision  of  the  Supreme 
Court  that  his  vendor  had  a  good  marketable  title  in  fee  simple,  such  per- 
son's title  in  fee  simple  cannot  be  subsequently  questioned. 

Will—Dewe—Bule  in  Shelley's  case, 

A  devise  to  A  for  life,  with  remainder  to  his  issue  as  tenants  in  common, 
their  heirs  and  assigns  forever,  and  in  default  of  issue,  then  to  testator^s 
heirs  under  the  intestate  laws,  creates  an  estate  in  fee  simple  in  A. 

Argued  March  6, 1901.  Appeal,  No.  74,  Jan.  T.,  1901,  by 
plaintiffs,  from  judgment  of  C.  P.  Berks  Co.,  June  T.,  1899, 
No.  35,  on  verdict  for  defendants,  in  case  of  Francis  H.  Bright 
and  Helen  C.  Bright,  by  their  Guardian,  the  Pennsylvania 
Trust  Company,  v.  John  A.  Esterly  and  Thomas  A.  Willson. 
Before  MgCollum,  C.  J.,  Mitghbll,  Fell  and  Mbstrb* 
ZAT,  JJ.    Affirmed. 

Ejectment  for  land  in  the  city  of  Reading.  Before  Ebmxn* 
TROUT,  P.  J. 
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At  the  trial  it  appeared  that  Francis  Bright  died  on  June  25, 
1894,  leaving  a  will  wherein  he  devised  to  his  adopted  son 
Charles,  a  hotel  property  and  two  dwelling  houses,  thus : 

"  I  give  and  devise  unto  my  adopted  son  Charles  F.  Bright 
all  that  certain  messuage,  tenement  and  tavern  stand,  known 
as  the  Farmers'  Hotel,  etc.,  ....  to  have  and  to  hold  the 
said  several  messuages,  tracts  and  pieces  of  ground,  with  the 
appurtenances,  for  and  during  the  term  of  his  natural  life ;  and 
after  the  death  of  my  said  adopted  son  Charles  F.  Bright,  I 
give  and  devise  the  reversion  or  remainder  of  the  real  estate 
herein  devised  to  him  to  his  lawful  issue,  to  have  and  to  hold 
the  same  in  common  to  them,  their  heirs  and  assigns  forever, 
and  in  case  the  said  Charles  should  die  without  lawful  issue, 
then  the  aforesaid  real  estate  shall  revert  to  my  estate,  and  I 
give  and  devise  the  same  unto  my  heirs  under  the  Intestate 
Laws  of  this  Commonwealth." 

He  also  devised  to  Charles  a  lot  and  certain  woodland,  thus: 
**  I  give  and  devise  unto  my  adopted  son  Charles  F.  Bright  all 
that  certain  lot,  etc.,  ....  to  have  and  to  hold  the  said  sev- 
eral tracts  and  pieces  of  ground  above  described  to  him,  his 
heirs  and  assigns  forever." 

Charles  claiming  that  under  the  law,  he  took  a  fee  simple 
estate  in  the  hotel  property,  sold  and  conveyed  it  to  Thomas  A. 
Willson,  who  leased  it  to  John  A.  Esterly. 

Subsequently  Charles  died  leaving  two  minor  children, 
namely  Francis  H.  Bright  and  Helen  C.  Bright,  having  for 
their  guardian  the  Pennsylvania  Trust  Company,  and  this 
action  of  ejectment  was  instituted  against  the  tenant  in  posses- 
sion, whose  landlord,  Mr.  Willson,  made  himself  a  party  defend- 
ant 

The  court  below  after  hearing  the  testimony,  directed  the 
jury  to  find  a  verdict  for  the  defendants,  construing  the  law  to 
have  vested  in  Charles  a  full  fee  simple  estate,  upon  the  author- 
ity of  the  case  of  Grimes  v.  Shirk,  169  Pa.  74,  in  which  the 
will  of  Francis  Bright  was  construed. 

Error  assigned  was  in  giving  binding  instructions  for  defend- 
ants. 

C}frus  Q-.  Derr^  with  him  Bieser  ^  Schaffer^  for  appellants. 
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haae  Biester^  Jefferson  Snyder^  0.  H.  Buhl  and  W.  U.  Hen- 
$el^  for  appellees,  were  not  heard. 

Per  Cubiam,  April  1, 1901 : 

The  defendant  having  purchased  the  land  for  which  eject- 
ment was  brought  in  reliance  on  the  decision  of  the  court  in 
Grimes  v.  Shirk,  169  Pa.  74,  his  title  cannot  now  be  questioned. 

Judgment  affirmed. 


Kupp;  Appellant,  v.  Rummel. 

202 4 

~_     „  Negligence-^Mcuter  and  servarU-^FaUing  through  open  haUhway. 

003       2^         ^^  ^^  action  against  an  employer  to  recover  damages  for  the  death  of 

'" an  employee  who  had  fallen  down  an  open  hatchway,  a  nonsuit  is  properly 

entered  where  it  appears  that  the  deceased  was  familiar  with  the  prem- 
ises, and  the  only  witness  to  the  accident  testified  that  immediately  be- 
fore the  accident  the  deceased  was  standing  with  his  back  to  the  hatch- 
way, two  or  three  feet  from  it,  talking  to  the  defendant,  that  defendant 
told  the  witness  to  open  the  hatchway,  that  the  witness  obeyed,  and  that 
shortly  afterwards  witness  heard  an  ezclamatioQ  and  saw  that  the  deceased 
had  fallen  down  the  hatchway. 

Argued  March  5, 1901.  Appeal,  No.  846,  Jan.  T.,  1900,  by 
plaintiff,  from  order  of  C.  P.  Berks  Co.,  April  T.,  1899,  No.  64, 
refusing  to  take  off  nonsuit  in  case  of  Ella  Kupp  v.  Herman 
F.  L.  Rummel.  Before  McCollxtm,  C.  J.,  Mitchell,  Fell, 
Bbown  and  Msstbezat,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiffs  husband. 
Before  Ebmbntroijt,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  refusing  to  take  off  nonsuit. 

Jl  ff.  Jacobs  and  S.  P.  Keiser^  for  appellant. — If  there  be  any 
evidence  beyond  a  mere  scintilla,  however  slight,  from  which 
the  jury  may  draw  an  inference  favorable  to  the  plaintiff,  the 
case  should  be  submitted ;  and,  if  it  inadvertently  happens  to  be 
withdrawn  from  the  jury  by  judgment  of  nonsuit,  the  latter 
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Bhould  be  taken  off  by  the  trial  judge :  Bastian  y.  Phila.,  180  Pa. 
227 ;  Fisher  v.  Monongahela  Connecting  Railway  Co.,  131  Pa. 
292;  Corbalis  v.  Township  of  Newberry,  182  Pa.  9;  Hineman 
V.  Matthews,  138  Pa.  204;  Bucklin  v.  Davidson,  166  Pa.  362; 
Citizens'  Passenger  Ry.  Co.  v.  Foxley,  107  Pa.  687 ;  Howett 
V.  P.  W.  &  B.  R.  R.  Co.,  166  Pa-  607. 

Cyrus  G.  Derr^  with  him  Eourke  ^  EeMy^  for  appellee. 

Opinion  by  Mr.  Justice  Mestbbzat,  April  1, 1901: 
This  was  a  most  singular  accident.  So  far  as  the  evidenoe 
discloses,  it  is  not  known  how  Kupp  fell  into  the  open  hatch^ 
way.  In  fact  it  is  not  at  all  clear  how  much  of  the  hatchway  was 
open  at  the  time  of  the  accident  and  whether  Graeff  had  opened 
it  sufficiently  to  admit  Kupp's  body.  The  only  testimony  as 
to  what  occurred  about  the  time  of  the  accident  is  that  given 
by  Charles  H.  Graeff,  a  witness  called  by  the  plaintiff.  The 
veiy  unsatisfactory  manner  in  which  he  was  examined  by  coun- 
sel and  his  equally  indefinite  replies,  render  it  impossible  for 
us  to  determine  accurately  the  facts  of  the  occurrence.  The  rel- 
ative positions  of  the  parties  and  the  hatchway  were  given  ttie 
court  below  and  the  jury  by  illustrations  on  the  floor  of,  and  by 
reference  to  objects  and  persons  in,  the  court  room.  This  nec- 
essarily resulted  from  the  form  of  the  questions  put  to  the  wit- 
ness. The  examination  of  the  witness  as  thus  conducted  may 
have  been  quite  satisfactory  and  clear  to  those  who  saw  as  well 
as  heard  him  testify,  but  to  a  reader  of  the  testimony  as  it  ap- 
pears in  the  paper-book,  it  is  confusing  and  unintelligible.  If, 
therefore,  this  appeal  is  disposed  of  on  a  misapprehension  of  the 
facts  as  they  appeared  in  the  trial  court,  the  fault  does  not  lie 
with  us. 

The  learned  trial  judge  before  whom  Graeff's  testimony  was 
given  says  in  his  opinion,  discharging  the  rule  to  take  off  the 
nonsuit,  that  it  is  difficult  to  see  how  it  was  possible  for  the 
deceased  to  have  fallen  into  the  hatchway  with  the  trap  door 
raised  as  the  witness  alleges  it  to  have  been  done.  Without 
having  the  opportunity  of  seeing  as  well  as  hearing  this  testi- 
mony, the  same  quandary  presents  itself  to  us.  When  Graeff 
appears  in  the  presence  of  Rummel  and  Kupp,  they  are  engaged 
in  conversation  two  feet  apart  and  two  or  three  feet  east  of  the 
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closed  hatchway,  Eupp  with  his  back  to  it  and  Rummel  facing 
him.  As  Graeff  approached,  the  defendant  turned  to  him  and 
asked,  "  What  do  you  want? "  Kupp  then  turned  without 
stepping  away  and  was  looking  on  a  piece  of  paper,  when  Graeff 
replied  to  the  defendant  that  it  was  necessary  to  open  the  hatch- 
way. The  defendant,  pointing  to  the  hatchway,  said  to  Graeff, 
'^  Then  go."  Graeff  then  left  the  other  parties  talking  and 
opened  the  hatchway  in  the  manner  he  attempted  to  describe. 
He  took  hold  of  the  two  rings  in  the  trap  door  and  pulled  the 
door  open  on  the  north  side,  about  three  feet,  three  inches. 
The  deceased  was  at  that  time  between  two  and  three  feet  away, 
with  his  back  to  the  hole.  The  next  information  Graeff  gives 
us  is  that  he  heard  an  exclamation  down  the  hatchway  and  then 
saw  that  Kupp  was  there.  He  didn't  see  him  fall,  and  of  course 
does  not  know  how  he  got  in  the  hatchway.  Graeff  says  that 
when  he  was  raising  the  trap  door,  Eupp  had  his  back  to  him. 
How  this  could  be  and  how  Eupp  could  fall  into  the  hatchway 
with  the  door  in  the  position  described  by  Graeff,  is  not  appar- 
ent from  the  testimony  and  seems  impossible. 

The  deceased  was  employed  as  a  carpenter  by  the  defendant 
and  had  his  bench  on  the  second  floor  of  the  building,  about  six 
feet  away  from  the  trap  door.  He,  therefore,  knew  the  place 
well  and  of  course,  knew  the  location  of  the  hatchway  and  its 
purpose,  and  that  it  might  be  open  at  any  time.  His  duty, 
therefore,  required  him  to  be  on  his  guard  and  to  exercise  care 
when  he  approached  the  place.  The  fact  that  he  saw  it  closed 
at  any  one  time  did  not  warrant  him  in  assuming  that  it  would 
remain  closed  nor  relieve  him  from  the  duty  of  alwajrs  approach- 
ing it  with  care.  The  deceased  possessing  a  knowledge  of  the 
use  and  location  of  the  hatchway,  the  defendant  was  not  re- 
quired to  give  him  notice  on  each  occasion  when  it  became  nec- 
essary to  open  it.  He  had  a  right  to  rest  on  the  assumption 
that  Kupp  would  observe  his  duty  and  use  his  senses  when  he 
was  in  the  proximity  of  the  hatchway. 

Such  being  the  relative  rights  and  duties  of  the  parties,  we 
fail  to  see  that  under  the  facts  of  this  case  as  we  understand 
them  from  the  testimony,  the  defendant  neglected  any  duty 
which  occasioned  Eupp's  injuries.  Let  it  be  assumed  that  the 
hatchway  was  opened  by  the  direct  command  of  the  defendant, 
yet  it  was  done  as  an  ordinary  transaction  in  carrying  on  the 
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defendant's  bosiness  and  which  the  deceased  presumably  knew 
was  frequently  done.  This  could  not  impute  a  charge  of  neg- 
ligence. Nor  would  the  &ct  that  the  deceased  was  within  a 
short  distance  of  the  place  with  his  back  to  it  when  it  was  or- 
dered to  be  opened,  raise  such  an  imputation.  The  opening  of 
the  trap  door  under  the  circumstances  did  not  necessarily  place 
Kupp  in  danger.  It  became  dangerous  only  like  any  other  safe 
place  or  object  frequently  becomes,  by  reason  of  the  failure  of 
the  deceased  to  observe  ordinary  precaution  in  moving  from  the 
place  of  safety  which  he  occupied.  It  did  not  create  a  trap  ex- 
posing ttie  deceased  to  danger.  Hence  under  the  evidence  pre- 
sented in  the  court  below,  the  defendant  is  not  justly  open  to 
the  charge  of  negligent  conduct  for  which  he  is  liable  in  this 
action. 

In  the  trial  of  a  cause  which  may  be  reviewed  by  a  court  of 
appeal,  the  examination  of  witnesses  should  be  so  conducted 
that  the  testimony  when  read  would  be  intelligible.  Unless  this 
precaution  is  observed,  an  appellate  court  cannot  I'eview  the 
evidence  and  determine  whether  the  trial  court  has  erred  in 
withdrawing  the  cause  from  the  jury.  When  the  witness  illus- 
trates or  describes  the  locus  in  quo  and  the  positions  of  the  par- 
ties to  the  occurrence  by  reference  to  objects  in  the  court  room 
as  was  done  in  this  case,  his  testimony  furnishes  no  information 
whatever  to  this  court  in  determining  facts  which  his  evidence 
should  establish.  In  cases  similar  to  the  one  under  considera- 
tion, an  accurate  plan  of  the  place  where  the  accident  occurred, 
of  convenient  size,  should  be  used  on  the  trial  and  accompany 
the  paper-book  on  appeal.  This  would  be  of  great  assistance 
to  the  jury  during  the  trial  and  almost  equally  advantageous 
in  the  argument  and  the  consideration  of  the  case  in  the  appel- 
late court. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 
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Bard,  Appellant,  v.  Philadelphia  and  Beading  Railway 

Company. 

Negligenee^CorUributary  negligenet-^Bailroad8'^**  Stop,  look  and  Kb- 
lc»"— Plrowfice  of  oouri  and  Jury. 

lo  determining  the  question  of  the  oontribatory  negligence  of  a  plain- 
tiff  in  a  grade  crossing  case,  it  is  not  only  necessary  to  consider  the  plain- 
tifTs  conduct,  but  also  that  of  the  defendant.  Both  parties  have  the  right 
to  be  at  the  crossing,  and  each  has  the  right  to  act  with  the  belief  that  the 
other  will  exercise  his  right  at  the  place,  in  the  manner  and  way  his 
duty  requires  him  to  do.  The  duty  of  the  company  at  a  grade  crossing  is 
to  run  the  locomotive  at  a  rate  of  speed,  not  dangerous  to  pedestrians  ex- 
ercising due  precaution.  The  pedestrian  is  justified  in  believing  that  the 
railroad  employees  will  perform  their  duty  in  this  respect,  and  can  act  on 
this  belief  without  any  imputation  of  negligence.  If  the  locomotive  ap- 
proaches the  crossing  at  such  a  reckless  rate  of  speed  as  to  prevent  the 
traveler  on  the  highway  from  protecting  himself  by  the  use  of  sight  and 
hearing,  in  the  position  he  has  placed  himself,  and  which  would  have  been 
safe  had  the  defendant  used  the  care  demanded  of  it,  the  plaintiff  cannot 
be  charged  with  negligence. 

In  an  action  against  a  railroad  company  to  recover  damages  for  personal 
injuries  sustained  at  a  grade  crossing,  the  case  is  for  the  jury  where  the 
evidence  for  the  plaintiff,  although  contradicted  in  every  essential  point* 
Is  in  effect  that  the  plaintiff  approached  the  crossing  on  a  very  foggy  morn- 
ing before  daylight,  that  she  stopped  about  twenty  feet  from  the  track, 
from  which  point  on  a  clear  day  she  could  have  seen  an  approaching  train 
for  two  hundred  and  fifty  feet,  that  she  looked  and  listened  but  saw  and 
heard  nothing,  that  she  then  proceeded  slowly,  and  when  in  the  act  of 
stepping  on  the  track  was  struck  by  a  locomotive  which  was  nmningyeiy 
fast  and  approached  the  crossing  without  giving  any  signals. 

Argued  March  5,  1901.  Appeal,  No.  67,  Jan.  T.,  1901,  by 
plamtiff,  from  judgment  of  C.  P.  Berks  Co.,  Aug.  T.,  1900, 
No.  127,  on  verdict  for  defendant  in  case  of  Mary  E.  Bai*d, 
Widow  of  John  Bard,  v.  The  Philadelphia  and  Reading  Rail- 
way Company.  Before  MoCollum,  C.  J.,  Mitchell,  Fell, 
Bbown  and  Mestbezat,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Endlioh,  J. 

The  facts  are  fully  stated  in  the  opinion  of  the  Supreme 
Court. 
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The  court  gave  binding  instructions  for  defendant. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errw  anigned  was  in  giving  binding  instructions  for  de- 
fendant. 

H.  P.  Keiaer  and  J.  H.  Jacobin  with  them  William  H.  Livin- 
good^  for  appellant. — The  case  was  for  the  jury :  Davidson  v. 
Lake  Shore,  etc.,  Ry.Co.,  171  Pa.  622;  Arnold  v.  Philadelphia 
&  Reading  R.  R.  Co.,  161  Pa.  1 ;  Howett  v.  Phila.,  Wilming- 
ton  &  Baltimore  R.  R.  Co.,  166  Pa.  607 ;  Laib  v.  Penna.  R.  R. 
Co.,  180  Pa.  603 ;  Muckinhaupt  v.  Erie  R.  R.  Co.,  196  Pa.  218. 

Jeffer$<m  Snyder^  of  Baer^  Snyder  ^  Zieber^  for  appellee. — 
This  case  is  ruled  by  Hauser  v.  Central  R.  R.  Co.  of  N.  J.,  147 
Pa.  440. 

Opinion  by  Mb.  Justice  Mbstbezat,  April  1, 1901: 
The  plaintiff,  a  widow  of  forty-seven  years  of  age  resided  on 
north  Third  street  in  the  city  of  Reading.  She  spent  the  night 
of  November  23, 1899,  at  her  son's  house  on  Pear  street  in  the 
city  and  left  there  about  5 :  30  o'clock  the  next  morning  to  go 
to  her  home.  Her  route  lay  along  Pear,  Elm,  Second  and  Wal- 
nut streets  to  Tliird  street.  When  she  arrived  at  Walnut  street, 
she  walked  along  the  north  side  of  it.  The  main  track  of  the 
West  Reading  Branch  of  the  Philadelphia  and  Reading  Rail- 
way and  a  siding  to  Laurer's  brewery  cross  Walnut  street  a 
short  distance  west  of  Third  street  which  runs  north  and  south 
and  makes  a  right  angle  with  Walnut  street.  The  distance 
between  the  two  tracks  on  the  sidewalk  on  the  north  side  of 
Walnut  street  is  about  twentynsix  feet.  Walnut  street  is  forty 
feet  wide  between  the  curbs.  Mrs.  Bard  testifies  that  she 
walked  slowly  on  Walnut  street  and  that  she  stopped  six  feet 
beyond  Uie  Laurer  siding  which  was  about  twenty  feet  west  of 
the  main  track,  and  there  looked  and  listened.  She  says  she 
saw  and  heard  nothing,  and  thinking  it  was  all  right,  walked 
on  when,  as  she  was  about  putting  one  foot  across  the  first  rail, 
she  was  struck  by  an  engine.  ^^  It  was  just  like  a  flash,"  she 
says.  Her  right  arm,  right  leg  and  ankle  of  her  left  foot  were 
broken  and  she  was  otherwise  injured.    She  further  testifies 
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that  the  morning  was  foggy  and  very  dark ;  that  she  could  not 
see  very  far  on  account  of  the  fog ;  that  no  bell  was  rung  nor 
whistle  was  blown  as  the  engine  approached  the  crossing ;  that 
she  knew  nothing  about  the  headlight  on  the  engine.  On  cross- 
examination  she  said,  that  on  a  clear  day  she  might  be  able  to 
see  250  feet  from  where  she  stopped  in  the  direction  in  which 
tiie  train  approached  the  crossing ;  that  she  could  see  the  switch 
box  dimly  which,  according  to  other  testimony,  was  about  four 
feet  square  and  six  feet  high,  unlighted  and  standing  at  the 
northwest  comer  of  Third  and  Walnut  streets. 

A  tender  was  attached  to  the  locomotive,  and  at  the  time  of 
the  accident  there  were  six  persons  on  the  locomotive,  a  con- 
ductor, an  engineer,  a  fireman  and  three  brakemen. 

Philip  Sproesser,  a  witness  for  the  plaintiff,  testifies  that  the 
morning  was  very  foggy  and  that  it  was  not  daylight  when 
the  plaintiff  was  struck ;  that  he  could  not  see  across  Walnut 
street  and  could  not  see  the  switch  box  until  within  ten  feet  of 
it ;  that  he  had  just  crossed  the  track  when  the  engine  passed 
him  like  a  flash  and  was  running  very  fast ;  that  no  whistle  was 
blown  nor  bell  rung ;  that  after  walking  along  the  south  side  of 
Walnut  street  to  the  comer  of  the  stocking  factory — about 
twenty  feet  from  the  track — he  heard  the  screeching  noise  of 
the  brakes  on  the  engine,  turned  round  and  saw  the  engine  stop 
just  above  the  entrance  to  Laurer's  breweiy  yard  and  walked 
up  to  see  what  was  wrong. 

William  Shunk  one  of  plaintiff's  witnesses  testified  that  the 
engine  passed  him,  600  feet  from  the  crossing  as  he  was  going 
in  the  same  direction ;  that  there  was  no  signal  from  the  whistle 
or  bell  as  it  passed  him ;  that  it  was  dark,  foggy  and  a  little 
mist  was  falling. 

Louis  Peltzer  testified  that  it  was  dark,  foggy  and  raining  a 
little  that  morning  at  the  time  of  the  accident ;  that  he  was 
walking  east  along  the  north  side  of  Walnut  street  and  saw  an 
object  in  front  of  him  which  he  imagined  to  be  a  person ;  that 
he  saw  the  engine  strike  the  person  when  he  was  about  twenty 
feet  behind  her ;  that  he  picked  the  plaintiff  up  near  a  fence, 
two  or  three  steps  west  of  the  railroad  track  at  the  wagon 
crossing  and  about  sixty  feet  north  of  Walnut  street;  that  the 
engine  continued  beyond  that  point ;  that  it  was  running  very 
fost  and  gave  no  signal  as  it  approached  the  street 
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Such  in  part  is  the  testimony  adduced  by  the  plaintiff  on  tiie 
trial  on  which  she  bases  her  right  to  submit  the  case  to  a  jury. 
On  the  part  of  the  defendant,  tiie  engineer,  fireman  and  two  of 
the  brakemen  who  were  on  the  engine  that  morning  together 
with  two  other  parties  were  called  to  testify  as  to  the  occur- 
rences at  the  time  of  the  collision.  Every  material  part  of  the 
plaintiff's  testimony  is  flatly  contradicted  by  the  evidence  of 
the  defendant.  If  these  witnesses  are  believed  by  the  jury, 
the  accident  occurred  in  daylight  when  the  plaintiff,  before 
crossing  the  railroad,  could  have  seen  several  hundred  feet  in 
the  direction  of  the  approaching  locomotive ;  that  it  was  run- 
ning up  grade,  puffing  loudly  and  at  the  speed  of  only  four  or 
five  miles  an  hour ;  that  the  bell  was  rung  continuously  from 
Spruce  street  to  the  place  of  the  collision.  It  is  denied  that  it 
was  foggy  that  morning,  and  the  testimony  tends  to  show  that 
a  brilliant  headlight  was  on  the  engine  by  reason  of  which  and 
the  arc  light  at  the  intersection  of  Third  and  Walnut  streets, 
the  plaintiff  could  have  seen  the  distance  of  a  square  from  her. 

The  trial  judge  was  of  the  opinion  that  under  the  evidence 
submitted  the  plaintiff  was  so  clearly  guilty  of  negligence  con- 
tributing to  her  injuries  that  as  a  matter  of  law  he  was  justified 
in  withdrawing  the  question  from  the  jury. 

There  are  certain  facts  in  the  case  established  by  the  testi- 
mony adduced  by  the  plaintiff  if  it  is  believed  by  the  jury. 
Mrs.  Bard's  route  home  from  her  son's  residence  lay  along 
Walnut  street  and  she  was  passing  over  the  defendant's  tracks  on 
the  sidewalk  of  that  street  when  she  was  struck  by  the  defend- 
ant's locomotive.  The  accident  occurred  at  an  early  hour  in 
the  morning.  It  was  very  dark  and  foggy  and  for  this  reason 
the  plaintiff  could  see  but  a  very  short  distance  in  any  direction. 
She  stopped  about  twenty  feet  west  of  the  track  from  which 
point  on  a  clear  day,  she  could  see  an  approaching  train  for 
250  feet.  She  looked  and  hstened  but  saw  and  heard  nothing. 
She  then  proceeded  slowly  along  the  sidewalk  and  when  in  the 
act  of  stepping  on  the  track  was  struck  by  the  locomotive.  It 
was  running  very  fast  and  approached  the  crossing  without 
giving  any  signals.  The  plaintiff  did  not  see  the  headlight 
and  so  far  as  the  testimony  introduced  by  her  goes,  the  juiy 
would  have  been  justified  in  finding  that  there  was  none  on 
Vol  cxcix— 7 
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the  engine  that  morning.    Her  ability  to  hear  an  approaching 
train  would  be  for  the  jury. 

Under  this  testimony,  the  case  could  not  be  withdrawn  from 
the  jury.  Had  the  plaintiff  exercised  her  senses  of  sight  and 
hearing  to  the  acutest  degree,  yet  it  would  not  necessarily  have 
prevented  the  accident.  The  rapidity  at  which  the  locomotive 
was  traveling  at  the  time  of  the  accident  becomes  material  on 
the  question  of  the  plaintiff*s  negligence.  As  we  have  seen, 
the  plaintiff's  testimony  showed  it  was  running  very  fast — like 
a  flash.  The  rate  of  speed,  therefore,  might  have  been  twenty 
miles  or  greater  per  hour  as  claimed  by  the  plaintiff.  This 
would  be  running  at  least  thirty  feet  per  second  and  crossing 
Walnut  street  in  less  time  than  a  second  and  a  half.  This  be- 
ing true,  and  the  conditions  prevailing  at  the  time  being  such  as 
to  prevent  her  from  seeing  possibly  not  more  than  ten  feet,  if 
credence  is  given  the  testimony  of  some  of  plaintiff's  witnesses, 
the  jury  would  have  been  justified  in  finding  that  had  she  looked 
towards  the  approaching  engine  she  could  not  have  seen  it  in 
time  to  protect  herself.  The  law  does  not  require  a  vain  thing, 
and  if  the  exercise  of  her  senses  would  not  have  availed  her  un- 
der the  circumstances,  the  fact  whether  she  did  look  or  not  im- 
mediately prior  to  stepping  on  the  track  becomes  immaterial  in 
determining  the  question  of  her  contributory  negligence. 

In  determining  the  negligence  of  a  plaintiff  in  a  case  of  this 
character,  it  is  often  necessary  not  only  to  consider  her  conduct 
on  the  occasion  but  also  that  of  the  defendant.  This  was  at 
the  crossing  of  a  street  where  both  parties  had  the  right  to  be. 
Each  party  had  also  the  right  to  act  with  the  belief  that  tJie 
other  would  exercise  his  right  at  the  place  in  the  manner  and 
way  his  duty  required  him  to  do.  The  duty  of  the  defend- 
ant company's  employees  in  charge  of  the  locomotive  was  that 
of  care  required  at  a  grade  crossing,  and  to  run  the  locomotive 
at  a  rate  of  speed  not  dangerous  to  pedestrians  exercising  due 
precaution,  who  might  have  occasion  to  cross  the  tracks,  either 
in  daylight  or  darkness,  with  a  clear  atmosphere  or  a  dense  and 
foggy  one.  The  plaintiff  was  justified  in  believing  that  the  de- 
fendant's employees  would  perform  their  duty  in  this  respect 
and  she  could  act  on  such  belief  without  any  imputation  of  neg- 
ligence. If,  therefore,  the  locomotive  approached  the  crossing 
at  such  a  reckless  rate  of  speed  as  to  prevent  her  from  protect- 
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ing  herself  by  the  use  of  her  sight  and  hearmg  in  the  position 
she  had  placed  herself  and  which  would  have  been  safe  had  the 
defendant  used  the  care  demanded  of  it,  the  plaintiff  cannot  be 
charged  with  negligence.  It  would  not  be  a  failure  to  perform  a 
duty  under  the  circumstances,  hence  not  negligence. 

Nor  could  the  plaintiff  be  charged  with  negligence  if,  under 
the  circumstances  of  the  case  as  shown  by  her  evidence,  the 
high  rate  of  speed  of  the  locomotive  bewildered  and  disconcerted 
her  so  that  she  had  not  sufficient  control  of  herself  at  the  time 
the  engine  was  seen  by  her  immediately  prior  to  stepping  on 
the  track  to  determine  in  which  direction  to  step  for  safety.  The 
collision  could  not  under  such  circumstances  be  attributable  to 
her  action  or  to  her  failure  of  duty  to  avoid  a  perilous  position, 
but  must  be  imputed  to  the  negligence  of  the  defendant  in  run- 
ning its  locomotive  at  an  excessive  and  dangerous  rate  of  speed. 
Judge  Habb  well  expresses  this  view  in  Hagan  v.  Phila.  &  Tren- 
ton Railroad  Co.,  5  Phila.  179.  He  says:  "  Conceding  it  to  be 
true,  as  the  defendants  contend,  that  he  must  have  discovered 
his  danger  in  time  to  have  stood  still  until  the  locomotive  had 
passed,  it  may  yet,  with  equal  plausibility,  be  urged,  that  the 
r^ison  why  he  did  not  do  this  was  that  the  imminence  of  the  ap- 
proaching peril  bewildered  his  mind,  and  rendered  him  incap- 
able of  judging  which  way  to  turn  for  safety.  No  one  has  in- 
timated that  he  meant  to  commit  suicide,  and  we  must  therefore 
suppose  that  he  was  surprised  by  his  fate,  instead  of  wilfully 
courting  it.  .  .  .  In  this  view  of  the  case  his  death  was  caused, 
not  by  his  own  negligence,  but  by  a  want  of  the  quickness  or 
presence  of  mind  necessary  to  estimate  and  avoid  the  peril  in 
which  he  was  placed  by  the  high  rate  of  speed  of  the  defend- 
ant's train." 

We  have  no  disposition  to  relax  the  rule  requiring  a  party  to 
exercise  due  care  in  approaching  a  grade  crossing.  He  must 
perform  this  duty  or  take  the  responsibility  for  his  negligence. 
If  he  step  in  front  of  an  approaching  engine,  when  by  the  exer- 
cise of  his  senses  he  could  have  heard  and  seen  it  and  thus  pro- 
tected himself,  his  act  is  negligence  and  the  court  will  so  de- 
clare it.  But  when  the  party  does  what  is  thus  required  of 
him  and  a  collision  occurs,  then  unless  the  accident  happens 
without  the  fault  of  the  company,  it  must  answer  for  its  disre- 
gard of  duty.     As  we  have  said,  both  parties  have  rights  at  a 
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street  crossing  and  it  is  equally  true  that  both  have  duties  to 
perform  towards  each  other. 

Mrs.  Bard  did  not  walk  rapidly  or  rush  on  to  the  track.  She 
approached  it  slowly.  She  thus  had  an  opportunity  to  do  what 
the  law  required  of  her  on  the  occasion.  Her  sight  and  hear^ 
ing  were  not  defective,  and  her  age  and  physical  condition  did 
not  prevent  her  from  performing  her  duty.  The  question  then 
is  could  she  by  exercising  due  precaution  have  prevented  the 
collision  ?  The  plaintiff  alleges  she  could  not,  and  assigns  as  a 
reason  that  owing  to  the  great  rapidity  at  which  the  engine 
was  traveling,  the  fog  and  darkness  of  the  morning  prevented 
her  seeing  and  hearing  the  approaching  engine  at  a  sufficient 
distance  to  warn  her  not  to  attempt  to  cross  the  track.  How 
fast  the  locomotive  was  traveling  and  whether  it  could  have 
been  seen  and  heard  by  the  plaintiff  before  she  stepped  on  the 
track,  were,  under  the  circumstances,  questions  for  the  jury. 

While  a  jury  might  be  slow  to  believe  that  her  allegations 
are  true,  and  especially  so  under  the  defendant's  testimony, 
yet  the  credibility  of  the  witnesses  and  the  facts  leading  up  to, 
and  causing,  the  collision  must  be  determined  by  that  body. 

In  our  determination  of  the  question  raised  on  this  record, 
we  have  not  considered  the  defendant's  testimony.  That  is  for 
the  jury  on  a  trial  of  the  cause.  All  we  decide  is  that  the  ques- 
tion of  the  plaintiff's  negligence  like  that  of  the  defendant's 
negligence  was  for  the  jury  under  the  testimony  produced  by 
her  and  not  for  the  court. 

The  assignments  of  error  are  sustained,  the  judgment  is  re* 
versed  and  a  venire  facias  de  novo  is  awarded. 


Seltzer,  Appellant,  v.  Metropolitan  Electric  Company. 

EquUy  —  PltadingSptdfic    charges^  Parties— Mumcipal  ooniraeU 
Bribery, 

A  bill  in  equity  to  rescind  a  municipal  contract  on  the  ground  of  the 
bribery  of  the  conncilmen  who  awarded  it,  should  not  be  dismissed  for 
want  of  specificness  in  designating  the  parties  guilty  of  the  fraud,  where 
it  appears  from  the  bill  that  the  total  number  of  councilmen  was  thirty- 
two,  and  it  is  averred  that  "  certain  members  of  councils  ^  entered  into 
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the  nDlawfal  arraDgement,  that  the  said  <*  certain  members  ^^  were  twenty- 
seyen  in  number  (twen^-six  of  whom  were  defendants)  and  the  bill  sets 
forth  the  names  of  those  voting  and  awarding  the  contract  with  a  further 
ayerment  that  "  the  said  majority  of  council "  awarded  said  contract  pursu« 
ant  to  the  corrupt  and  unlawful  arrangement,  and  that  three  councilmen 
naming  them  were  paid  a  sum  stated  for  their  vote  and  for  their  services 
in  inducing  other  councilmen  to  vote  for  the  contract. 

Public  policy  requires  the  closest  scrutiny  to  be  given  the  official  acts  of 
municipal  authorities  and  when  they  are  procured  by  fraud  the  court 
should  not  hesitate  to  declare  them  void.  While  the  pleadings  charging 
official  corruption  should  be  specific  and  sufficiently  certain  to  aver  the 
fraudulent  conduct  and  the  parties  charged  therewith,  yet  the  court  should 
not  be  astute  in  detecting  insufficiency  and  thus  shielding  the  accused 
official  from  disclosing  his  official  acts.  If  they  tend  to  criminate  him,  he 
can  protect  himself ;  and  until  he  asserts  his  right  to  do  so,  his  accuser 
should  be  granted  every  facility  to  investigate  his  conduct.    Per  Mss- 

TSEZAT,  J. 

Argued  March  4,  1901.  Appeal,  No.  317,  Jan.  T.,  1900,  by 
plaintiff,  from  decree  of  C.  P.  Berks  County,  Equity  Docket 
No.  763, 1900,  dismissing  bill  in  equity  in  case  of  Vincent  S. 
Seltzer  v.  Metropolitan  Electric  Company,  of  the  City  of  Read- 
ing; The  United  Power  and  Transportation  Company ;  the  City 
of  Reading  and  Matthew  Rhoda,  William  R.  Madden,  Jacob  B. 
Stout,  H.  L.  Johnson,  William  H.  Bitting,  Howard  L.  Boas, 
John  H.  Close,  George  W.  Romig,  John  A.  Rauen,  Amos 
H.  Beard,  Isaac  W.  Hull,  P.  Monroe  Krick  and  George  B. 
Clooser,  Members  of  Select  Council  of  the  City  of  Reading, 
and  William  Templin,  Rufus  W.  Wolfskill,  Fred  H.  Whitman, 
R.  B.  Harris,  Evan  L.  Shomo,  K.  H.  Cleaver,  Richard  L.  Law- 
rence, Jacob  F.  HoUenbacher,  James  P.  Yorgey,  J.  Ashton 
Parker,  John  H.  Mast,  George  W.  Shaffer  and  John  H.  Bach, 
Members  of  Common  Council  of  the  City  of  Reading,  Defend- 
ants. Before  McCollum,  C.  J.,  Mitchell,  Fell,  Bbown 
and  Mestbezat,  JJ.    Reversed. 

Bill  in  equity  to  rescind  a  municipal  contract. 
Demurrer  to  bill. 

The  material  averments  of  the  bill  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

Mrrar  a$$tgned  was  decree  dismissing  bill. 

Oyrui  Gh.  Derr^  with  him  Eothermel  Bro$.y  for  appellant — 
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A  contract  for  municipal  lighting  procured  to  be  awarded  by 
bribery  of  councilmen  must,  upon  the  prayer  of  a  taxpayer  in 
a  bill  properly  charging  them  with  bribery,  be  adjudged  void, 
and  when  a  bill  alleges  that  an  electric  lighting  corporation  at 
a  time  specified  gave  to  each  one  of  three  councilmen  the  sum 
of  $250  upon  the  promise  of  such  councilmen  to  vote  for  the 
awarding  of  such  contract  to  the  said  corporation  and  to  use 
their  influence  to  induce  other  councilmen  to  vote  similarly,  and 
that  by  means  of  the  influence  so  procured,  and  by  the  giving 
to  them  of  moneys,  entertainments  at  which  wine  was  served, 
as  well  as  by  the  payment  of  their  election  expenses,  etc.,  a 
majority,  whose  names  are  stated,  consisting  of  twenty-seven 
of  a  total  of  thirty-two  councilmen,  were  induced  to  enter  into 
a  corrupt  arrangement  for  the  securing  of  such  contract  to  such 
corporation,  and  where,  moreover,  the  devices  adopted  and  used 
by  the  parties  to  such  corrupt  arrangement  for  the  purpose  of 
accomplishing  their  end  are  described  in  detail,  it  is  error  to 
dismiss  the  bill  upon  demurrer  on  the  ground  that  there  is  a 
want  of  specificness  in  the  charge :  Lindsey  v.  Philadelphia,  2 
Phila.  212;  Mott  v.  Mott,  22  Atl.  Repr.  997 ;  Herman  v.  City 
of  Oconto,  76  N.  W.  Repr.  364. 

A  municipal  contract  awarded  to  a  party,  who  by  means  of 
a  bribe  procured  but  one  of  the  councilmen  to  vote  for  it,  al- 
beit it  does  not  appear  that  such  vote  was  needed  to  secure  the 
contract,  is  against  public  policy,  in  violation  of  the  statute  of 
March  81, 1860,  and  therefore  void,  and  as  in  this  case  the  bill 
specifically  avers  the  payment  by  the  Metropolitan  Electric 
Company  of  $250  to  each  of  three  councilmen  as  a  considera- 
tion for  their  votes,  and  as  the  demurrers  must  be  regarded  as 
an  admission  of  the  fact,  the  sustaining  of  the  demurrers  and 
the  dismissal  of  the  bill  by  the  court  below  were  erroneous : 
Act  of  March  21, 1860,  P.  L.  400 ;  Kennett  Electric  Light  Co, 
V.  Borough  of  Kennett  Square,  4  Pa.  Dist.  Rep.  707. 

George  F.  Baer^  with  him  Stevens  ^  Stevens  and  William  J. 
Rourke^  city  solicitor,  for  appellee.— A  bill  fails  for  want  of 
jurisdiction  when  it  plainly  relates  to  the  internal  affairs  of  a 
foreign  corporation,  and  where  the  facts  complained  of  affect 
the  complainants  solely  in  their  capacity  as  members  of  the 
corporation :  Hartley  v.  Welsh,  8  Pa.  Dist.  Rep.  546. 
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Fraud  is  not  to  be  presumed  but  must  be  alleged  as  well  as 
piOYed:  Pinletter  v.  Appleton,  195  Pa.  849. 

John  G.  JohnMon^  with  him  Richmond  L.  Jones^  for  Metro- 
politan Electric  Company  and  United  Power  and  Transporta- 
tion Company. 

Opinion  by  Mb.  Jitsticb  Mestbbzat,  April  15, 1901 : 
This  was  a  taxpayers'  bill  filed  against  the  Metropolitan 
Electric  Company,  the  United  Power  and  Transportation  Com- 
pany, the  city  of  Reading,  and  twenty-six  out  of  a  total  of 
thirty-two  members  of  the  council  of  said  city,  to  rescind  a 
contract  made  with  the  Metropolitan  Electric  Company  for 
lighting  the  streets  of  said  city,  on  the  ground  of  fraud. 

The  bill  avers  that  the  city  of  Reading  has  a  select  and  com- 
mon cooncil,  each  composed  of  sixteen  members,  and  alleges 
against  the  individual  defendants,  inter  alia : 

1.  That  the  Metropolitan  Electric  Company,  desiring  to  pro- 
cure a  new  contract,  after  its  then  present  contract  had  expired^ 
for  street  lighting  for  five  years  at  exorbitant  rates,  together 
with  the  United  Power  and  Transportation  Company,  "  entered 
into  a  corrupt  and  unlawful  arrangement  with  certain  members 
of  councils  "  for  that  purpose. 

2.  That  the  said  Metropolitan  Electric  Company,  the  United 
Power  and  Transportation  Company,  and  said  councilmen,  com* 
bining  together,  published  the  first  notice  inviting  bids  on  Mon- 
day, March  5,  1900,  which  required  all  bids  not  later  than 
3  o'clock  on  Thursday,  March  8, 1900,  which  notice  was  unrea- 
sonable and  void. 

8.  That  the  only  bid  handed  in  was  that  of  said  Metropolitan 
Electric  Company. 

4.  That  on  the  evening  of  March  12,  1900,  councils  met  in 
joint  session,  and  ^*  the  said  certain  members,"  twenty-seven  in 
number,  ^^  pursuant  to  the  corrupt  and  unlawful  arrangement 
aforesaid  "  awarded  to  said  Metropolitan  Electric  Company  a 
contract  for  lighting  the  city  for  five  years  on  the  terms  therein 
set  forth.  The  names  of  those  voting  and  awarding  the  con- 
tract were  stated^  and  all,  with  the  exception  of  one  deceased, 
are  defendants  in  the  bill. 

5.  That  the  prices  upon  which  the  contract  was  awarded  are 
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unreasonable  and  exorbitant,  and  that  said  contract  if  performed 
will  oblige  the  city  to  pay  unreasonable  and  exorbitant  prices 
for  said  lighting  during  the  five  years  for  which  the  contract 
was  let. 

6.  That  said  Metropolitan  Electric  Company  and  the  United 
Power  and  Transportation  Company  by  which  the  Metropoli- 
tan Company  is  controlled,  about  May  1, 1899,  paid  to  three  of 
said  councilmen,  naming  them,  $250  each  as  a  consideration 
for  their  votes,  which  they  then  agreed  to  cast  in  favor  of  award- 
ing said  contract  and  also  for  their  services  in  inducing  other 
councilmen  to  vote  similarly,  and  by  means  of  said  money  so 
paid  and  said  influence  and  entertainments,  election  expenses 
and  other  things  of  value,  the  said  majority  of  councils  were 
induced  to  enter  into  the  said  corrupt  and  unlawful  arrange- 
ment to  further  the  purpose  of  said  companies  and  to  vote  for 
the  awarding  of  and  to  award  said  contract. 

The  bill  prayed  that  the  contract  might  be  declared  void  and 
that  the  defendants  be  enjoined  from  doing  any  act  in  pur- 
suance of  it. 

The  defendants  demurred  to  the  bill,  inter  alia,  because  of 
the  lack  of  specificness :  the  bill  not  indicating  which  of  the 
councilmen  had  entered  into  the  alleged  corrupt  arrangement, 
nor  what  money  or  thing  of  value  they  had  respectively  received. 

The  court  below  sustained  the,  demurrer  and  dismissed  the 
bill  for  want  of  specificness  as  to  the  councilmen  intended  to 
be  charged  with  the  fraudulent  conduct 

The  only  question  for  determination  is  whether  the  bill  is 
sufficiently  certain  in  its  charges  of  fraudulent  conduct  to  re- 
quire the  defendants  to  answer. 

The  object  to  be  attained  by  means  of  the  illegal  action  of 
the  defendants  was  to  aid  the  Metropolitan  Company  in  secur- 
ing from  the  city  the  contract  for  lighting  at  an  exorbitant  rate. 
This  is  clearly  averred.  The  unlawful  arrangement  was  made 
with  '*  certain  members  of  councils."  Then  it  is  averred  that 
"  the  said  certain  members  "  were  twenty-seven  in  number,  and 
the  names  of  the  individual  members  of  the  councils  who  "  en- 
tered into  the  corrupt  and  unlawful  arrangement "  were  set 
forth  in  the  bill  with  the  averment  that  they  voted  to  award 
and  did  award  the  contract.  This  is  followed  by  the  allegation 
in  the  fifteenth  paragraph  of  the  bill  that  three  councilmen. 
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naming  them,  were  each  paid  $250  as  a  consideration  for  their 
votes  in  favor  of  awarding  the  contract  to  the  Metropolitan 
Company  and  also  for  their  services  in  inducing  other  council- 
men  to  vote  similarly.  There  can  be  no  doubt  as  to  the  certainty 
of  that  allegation.  It  means  clearly  that  the  three  councilmen 
were  bribed  to  vote  for  the  contract  and  to  obtain  others  to  do 
likewise.  The  next  allegation  in  said  paragraph  is  that  ^^  by 
means  of  the  money  so  paid  and  the  influence  so  procured,  as 
well  as  by  directly  and  indirectly  giving  to  the  said  majority  of 
councils  money,  entertainments  at  which  wine  was  served,  elec- 
tion expenses  and  other  things  of  value,  privileges  and  personal 
advantages,''  the  defendant  companies  ^'  induced  the  said  ma- 
jority of  councils  to  enter  into  "  the  unlawful  arrangement,  and 
**  to  vote  for  the  awarding  of  and  to  award  the  said  contract." 
This  is  a  clear  and  distinct  averment  of  bribery  by  the  defend- 
ant companies  to  secure  the  contract  for  lighting  the  city.  It 
18  so  conceded  by  the  learned  judge  below  in  bis  opinion  wherein 
he  says :  "  There  can  be  no  doubt  that  the  employment  of  in- 
ducements such  as  are  alleged  in  paragraph  fifteen  to  have  been 
employed  by  the  two  companies  to  bring  the  majority  of  coun- 
cils into  an  arrangement  having  for  its  purpose  the  awarding 
of  the  lighting  contract  to  the  Metropolitan  Electric  Company 
must  fall  within  the  definition  of  bribery."  He,  however,  adds : 
*^  But  upon  whom  is  the  charge  fastened  ?  A  majority  of  coun- 
cils consists  of  seventeen  members.  The  defendants  number 
twenty-six.  Which  of  these  does  plaintiff  mean  when  he  speaks 
of  a  *  majority  ? '  He  cannot  mean  all  of  them ;  for  if  he  did, 
he  would  certainly  say  so."  Here,  in  our  judgment,  is  where 
the  learned  judge  fell  into  error,  which  resulted  in  an  erroneous 
conclusion  tJiat  the  bill  was  not  sufficiently  specific  it  its  allega- 
tions of  fraud. 

The  sixth  paragraph  avers  that  ^*  certain  of  the  members  of 
councils"  entered  into  a  corrupt  and  unlawful  aiTangement; 
the  tenth  paragraph  avers  that  *'  the  said  cei'tain  members  of 
councils"  were  twenty-seven  in  number,  and  designates  them 
by  their  individual  names ;  the  fifteenth  paragraph  avers  that 
**the  said  majority  of  councils"  were  biibed  to  award  the  con- 
ttHcL  This  is  a  distinct  reference  to  the  twenty-seven  indi- 
viduals named,  who  composed  the  majority  of  councils  award- 
.  ing  the  contract  The  bill  does  not  use  the  words  **  a  majority," 
but  "  the  said  majority  "  which  was  requisite  to  award  the  oon- 
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tract,  and  the  names  of  the  individuals  composing  ^'the  said 
majority"  were  set  out  in  the  tenth  paragraph  of  the  bill. 

We  are  therefore  of  opinion  that  the  bill  avers  with  sufficient 
certainty  that  the  defendant  companies  entered  into  a  corrupt 
arrangement  with  twenty-seven  members  of  the  city  councils, 
whose  names  are  therein  mentioned,  composing  a  majority 
thereof,  to  secure  a  contract  for  lighting  the  city  at  an  unrea- 
sonable and  exorbitant  rate,  and  that  by  the  corrupt  means 
therein  stated  said  companies  induced  the  said  individuals  des- 
ignated as  the  majority  of  councils,  to  enter  into  said  corrupt 
arrangement  and  to  vote  for  the  awarding  of  and  to  award  the 
said  contract  to  the  said  Metropolitan  Electric  Company.  It 
follows  that  the  demurrer  should  have  been  overruled  and  the 
defendants  required  to  answer  the  allegations  of  the  bill. 

We  do  not  agree  with  the  court  below  that  the  bill  is  open  to 
the  criticism  of  being  a  "fishing"  bill.  The  object  here  is  dis- 
covery in  aid  of  relief  from  the  alleged  fraud  which  we  hold  to 
be  well  and  sufficiently  pleaded.  Hence  the  plaintiff  has  a 
right  to  discovery  in  aid  of  the  relief  which  he  seeks. 

Owing  to  the  great  inconvenience  that  would  have  resulted 
to  the  public  had  a  preliminary  injunction  been  granted,  we 
think  the  court  was  justified  in  refusing  it.  And  we  agree 
with  the  learned  judge  that  '•  if  the  plaintiff's  bill,  taken  as  ver- 
ity, makes  out  a  case  of  fraud  sufficient  under  the  statute  and 
authorities  to  nullify  the  award  of  the  contract,  the  public  in- 
convenience resulting  from  a  decree  to  that  effect  ought  not 
to  stand  in  the  way  of  making  it."  Public  policy  requires  the 
closest  scrutiny  to  be  given  the  official  acts  of  municipal  au- 
thorities and  when  they  are  procured  by  fraud  the  court  should 
not  hesitate  to  declare  them  void.  While  the  pleadings  charg- 
ing official  corruption  should  be  specific  and  sufficiently  certain 
to  aver  the  fraudulent  conduct  and  the  parties  charged  there- 
with, yet  the  court  should  not  be  astute  in  detecting  insuffi- 
ciency and  thus  shielding  the  accused  official  from  disclosing 
his  official  acts.  If  they  tend  to  criminate  him,  he  can  protect 
himself ;  and  until  he  asserts  his  right  to  do  so,  his  accuser 
should  be  granted  every  facility  to  investigate  his  conduct. 

We  have  disposed  of  the  only  question  on  the  record  raised 
by  the  decision  of  the  court  below  requiring  consideration  at 
this  time.  The  decree  is  reversed,  the  bill  is  reinstated  and  a 
procedendo  is  awarded. 
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DuFour  V.  Bubby  Appellant. 

Will— Estate  for  lifer—Istue— Children— Rule  in  Shelley^s  Case. 

Testator  gave,  devised  and  bequeathed  to  his  three  children  separately 
**  a  house  and  lot,  for  a  homestead  for  life,  to  be  worth  $10,000  each.^ 
He  then  directed  that  his  executor  should  invest  the  sum  of  $30,000  '*  in 
&e  purchase  of  said  three  lots  and  houses,  as  homesteads  for  said  three 
children/^  He  further  directed  as  follows :  **  My  said  executors  shall  con- 
vey the  titles  to  the  houses  and  lots,  so  acquired  by  them,  to  the  trustees 
as  hereinafter  provided,  designating  for  which  child  each  lot  is  conveyed, 
and  the  title  to  said  lot,  so  vested  in  the  trustee,  shall  be  held  by  him  in 
trust  separately  for  each  of  said  three  children,  and  the  wife  or  husband 
of  each  as  the  case  may  be,  for  and  during  the  term  of  each  of  their  natural 
lives,  and  the  remainder,  in  trust,  for  the  lawful  issue  of  such  child,  until 
&e  youngest  living  of  such  issue  attains  the  age  of  twenty-one  years,  when 
the  trust  shall  cease  and  the  title  to  such  lots  shall  be  conveyed  to  such  is- 
sue, as  tenants  in  common,  and  in  default  of  such  issue  such  remainder 
diall  go  to  my  grandchildren,  share  and  share  alike,  and  in  case  of  the 
death  of  any  grandchildren  having  lawful  issue,  the  share  of  such  deceased 
parent  shall  go  to  such  issue."  Held,  that  the  children  took  an  equitable 
life  estate  in  the  lot  and  house  devised  to  each  of  them. 

Life  estate^ExecuOon— Sheriff's  sale—Aci  of  January  24,  1849,  P.  L. 
677. 

The  act  of  January  24, 1849,  provides  the  manner  in  which  a  life  estate 
may  be  sold.  It  cannot  be  sold  on  a  fi.  fa.  but  may  be  on  a  vend.  ex.  after 
ten  days^  notice  to  the  lawful  tenant  and  by  leave  of  court.  Unless  these 
prerequisites  are  complied  with,  the  sale  is  void  and  confers  no  title  on  the 
purchaser.  The  act  has  no  application  where  there  is  an  adverse  posses- 
sion in  hostility  to  the  life  estate,  or  where  the  debtor  claims  to  hold  in 
fee,  or  where  the  creditor  has  reasonable  ground  to  believe  the  debtor 
owns  in  fee,  but  the  reasonable  ground  of  belief  must  be  based  on  facts 
and  not  upon  legal  conclusions. 

Argued  March  14,  1901.  Appeal,  No.  262,  Jan.  T.,  1900, 
by  defendants,  from  judgment  of  C.  P.  Lycoming  Co.,  Dec.  T., 
1898,  No.  268,  on  trial  by  court  without  a  jury  in  the  case  of 
Mary  H.  DuFour  and  William  M.  DuFour  v.  N.  B.  Bubb  and 
Fred  M.  Allen.  Before  McCollum,  C.  J.,  Mitohbll,  Fell, 
Mestbbzat  and  Potteb,  JJ.    Affirmed. 

Ejectment  for  a  house  and  lot  in  Williamsport. 

The  case  was  tried  without  a  jury  by  Mbtzgbb,  P.  J.,  who 
filed  the  following  opinion : 
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This  is  an  action  of  ejectment  brought  by  the  plainti&  to  re- 
cover a  lot  of  land  in  the  possession  of  the  defendants,  situate 
in  the  fifth  ward  of  the  city  of  Williamsport,  county  of  Ly- 
coming and  state  of  Pennsylvania,  bounded  on  the  north  by 
West  Third  street,  on  the  south  by  an  alley,  on  the  east  by  a 
vacant  lot,  and  on  the  west  by  lot  of  the  late  Samuel  Jones, 
deceased,  containing  fifty  feet  front  on  said  West  Third  street 
and  150  feet  in  depth  to  said  alley,  and  having  thereon  erected 
a  threenstory  brick  dwelling  house,  known  as  761  West  Third 
street.  The  defendants  claim  the  title  and  right  of  possession 
to  said  property  by  virtue  of  a  sheriflf's  sale  made  by  the  sheriff 
of  Lycoming  county,  in  pursuance  of  a  writ  of  venditioni  ex- 
ponas issued  out  of  the  court  of  common  pleas  of  Lycoming 
county  at  the  suit  of  the  Lycoming  National  Bank  v.  W.  M. 
DuFour  and  Mary  H.  DuFour,  on  judgment  of  said  bank  against 
the  defendants,  entered  in  said  court  of  common  pleas  to  No.  9, 
September  term,  1897.  Said  sale  was  made  on  December  1, 
1897,  and  at  said  sale  said  N.  6.  Bubb  became  the  purchaser 
and  put  F.  M.  Allen,  the  other  defendant,  into  the  possession 
thereof,  who  holds  under  him  as  tenant.  The  plaintiffs  claim 
that  the  said  sheiiff^s  sale  is  invalid  and  passed  no  title  what- 
ever to  the  purchaser  at  said  sale.  They  claim  the  right  of 
possession  thereto  by  virtue  of  the  last  will  and  testament  of 
Mahlon  Fisher,  the  father  of  Mary  H.  DuFour,  who  died  in 
1875,  alleging  that  by  the  terms  of  said  will  the  defendants 
took,  at  most,  a  life  estate  in  said  property ;  and  that  the  sher- 
iff's sale  was  invalid  because  the  venditioni  exponas  in  this 
case  was  issued  without  leave  of  the  court,  and  ten  days'  notice 
to  the  life  tenant  was  not  given  as  provided  by  the  act  of  Jan- 
uary 24, 1849.  On  the  part  of  the  defendants  it  is  contended 
that  said  sheriff's  sale  was  a  valid  sale,  first,  because  under  the 
provisions  of  said  will  the  said  plaintiffs  took  an  estate  in  fee ; 
secondly,  that  if  they  did  not  take  such  an  estate  in  fee,  and  took 
a  life  estate  only,  the  sale  would  still  be  regular,  because  the 
plaintiffs  in  the  writ  had  reasonable  grounds  for  believing  that 
Mary  H.  DuFour,  one  of  the  defendants,  owned  the  fee,  and, 
therefore,  the  plaintiff  was  not  required  to  follow  the  provi- 
sions of  the  act  of  assembly  relating  to  the  sale  of  life  estates. 
Defendants  further  claim  that  exceptions  having  been  filed  to 
the  acknowledgment  of  the  sheriff's  deed,  and  the  coart  in 
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dispoeing  of  said  exceptions  and  ordering  the  sheriff  to  acknowl- 
edge the  said  deed  and  deliver  the  same  to  the  purchaser,  the 
court,  C.  U.  Savidge,  P.  J.,  specially  presiding,  among  other 
things  having  stated  in  his  opinion  that  '^  whether  the  interest 
of  Mrs.  DaFour  is  a  life  estate  or  a  fee  it  is  not  necessary  now 
to  decide ;  we  are  satisfied  the  plaintiff  had  reasonable  grounds 
for  believing  she  owned  the  fee,"  adjudicated  die  right  to  make 
die  sale  in  the  same  way  as  if  the  estate  was  a  fee.  To  which 
the  plaintiffs  reply  that  the  only  question  before  the  court  was 
tiie  acknowledgment  of  the  deed,  and  that  there  were  no  facts 
in  evidence  upon  which  to  base  any  opinion  on  the  subject ; 
and  that  nothing  was  adjudicated  except  the  order  of  court 
directing  the  acknowledgment  of  the  deed,  and  that  this,  under 
the  circumstances,  could  neither  affect  the  regularity  of  the 
sale  nor  the  titie  to  the  premises. 

The  question  to  be  determined  by  the  court  is  whether  the 
sheriffs  sale  is  valid  and  passed  any  titie  or  right  of  possession 
to  the  purchaser.  Whether  the  estate  would  be  held  to  be  a 
fee  simple  or  a  life  estate  would  be  immaterial  so  far  as  this  ac- 
tion of  ejectment  is  concerned,  if  the  sheriff's  sale  was  regular, 
and  would  in  the  manner  in  which  it  was  made  pass  the  in- 
terest of  the  plaintiffs  in  the  property  in  controversy. 

We  find  the  following  facts  in  this  case : 

1.  That  at  the  time  of  the  service  of  the  writ  of  ejectment 
the  defendants  were  in  possession  of  the  property  in  controversy, 
said  N.  B.  Bubb  having  become  the  purchaser  at  a  sheriff's  sale 
of  t^  same,  and  Fred  M.  Allen,  the  other  defendant,  was  in 
possession  thereof  as  tenant  under  him. 

2.  That  said  sheriff's  sale  at  which  said  N.  B.  Bubb  became  the 
purchaser  was  made  by  virtue  of  a  writ  of  vend.  ex.  issued  out 
of  the  court  of  common  pleas  of  Lycoming  county  on  a  judg- 
ment of  the  Lycoming  National  Bank  against  W.  M.  DuFour 
and  Mary  H.  DuFour,  the  plaintiffs  in  this  case,  the  property 
being  levied  upon  and  sold  as  the  property  of  Mary  H.  DuFour 
and  William  M.  DuFour,  or  either  of  them,  being  described  in 
the  levy  as  follows  :  '^  All  the  right,  titie  and  interest  of  Mary 
H.  DuFour  and  William  M.  DuFour,  or  either  of  them,  in  and 
to  all  that  certain  lot  of  land  situate  in  the  fifth  ward  of  the 
city  of  Williamsport,  county  of  Lycoming  and  state  of  Pennsyl- 
vania, bounded  on  the  north  by  West  Third  street,  on  tJie 
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Bouth  by  an  alley,  on  the  east  by  a  vacant  lot,  and  on  tiie  west 
by  lot  of  the  late  Samuel  Jones,  deceased,  containing  fifty  feet 
front  on  West  Third  street,  and  one  hundred  and  fifty  feet  in 
depth  to  said  alley,  and  having  erected  thereon  a  three-stoiy 
brick  dwelling  house,  known  as  761  West  Third  street." 

3.  That  objection  was  made  by  the  plaintiffs  in  this  case  to 
the  acknowledgment  of  the  sheriff's  deed,  which  was  overruled 
by  the  court,  and  the  sheriff  ordered  forthwith  to  acknowledge 
and  deliver  the  deed  to  the  purchaser ;  and  that  the  sheriff  did 
thereupon  acknowledge  said  deed  and  deliver  the  same  to  the 
said  N.  B.  Bubb,  purchaser. 

4.  That  the  writ  of  vend.  ex.  upon  which  the  sale  was  made 
in  this  case  was  issued  without  leave  of  court,  and  no  notice 
was  given  of  any  application  for  such  writ  to  the  plaintiffs,  as 
life  tenants  of  said  real  estate,  as  whose  property  the  same  was 
sold,  and  the  requirements  provided  for  by  the  act  of  Janu- 
ary 24, 1849,  relating  to  the  sale  of  life  estates  by  the  sheriff, 
were  not  complied  with,  but  the  sale  was  made  in  the  same 
maimer  as  it  would  be  if  the  plaintiffs  in  this  case  were  the 
owners  of  the  fee. 

5.  There  was  no  adverse  possession  in  hostility  to  the  life  es- 
tate, and  the  plaintiffs,  who  were  the  defendants  in  the  writ, 
did  not  and  do  not  now  claim  to  hold  in  fee,  nor  is  there  any 
evidence  in  this  case  proving  or  tending  to  prove  any  facts 
from  which  we  could  find  that  the  plaintiffis  in  said  writ  had 
any  reasonable  ground  to  believe  that  the  defendants  in  said 
writ,  who  are  tlie  plaintiffs  here,  held  said  property  in  fee ;  and 
we  are,  therefore,  constrained  to  find,  as  a  matter  of  fact,  that 
they  had  no  reasonable  ground  for  believing  that  said  property 
was  held  in  fee  by  them,  or  either  of  them. 

6.  Mary  H.  DuFour,  one  of  the  defendants,  is  the  wife  of 
W.  M.  DuFour,  the  other  defendant,  and  is  the  daughter  of 
Mahlon  Fisher,  who  died  in  1875,  leaving  a  last  will,  of  which 
one  part,  item  second,  is  as  follows,  namely :  "  I  give,  devise 
and  bequeath  to  my  son  John  S.  Fisher  and  to  my  son  Wil- 
liam S.  Fisher,  and  to  my  daughter  Mary  H.,  wife  of  Wil- 
liam DuFour,  and  each  of  them  separately,  a  house  and  lot,  for 
a  homestead  for  life,  to  be  worth  ten  thousand  dollars  each. 
The  title  to  said  lots  shall  be  acquired,  held  and  enjoyed  by 
them  as  herein  provided,  namely :  I  direct  that  my  executors 
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shall,  within  three  years  after  my  decease,  invest  the  sum  of 
thirty  thousand  dollars  from  the  income  of  my  estate  in  the  pur^ 
chase  of  said  three  lots  and  houses,  as  homesteads  for  said  three 
children,  in  this  item  of  my  will  named.  And  that  my  said  ex- 
ecutors shall  convey  the  titles  to  the  houses  and  lots  so  acquired 
by  them  to  the  trustee  as  hereinafter  provided,  designating  for 
which  child  each  lot  is  conveyed,  and  the  title  to  said  lot  so 
vested  in  the  trustee  shall  be  held  by  him  in  trust  separately 
for  each  of  said  children  and  the  wife  or  husband  of  each,  as  the 
case  may  be,  for  and  during  the  term  of  their  natural  lives,  and 
the  remainder,  in  trust,  for  the  lawful  issue  of  such  child,  until 
the  youngest  living  of  such  issue  attains  the  ag^  of  twenty-one 
years,  when  the  trust  shall  cease,  and  the  title  to  such  lot  shall 
be  conveyed  to  such  issue,  as  tenants  in  common,  and  in  default 
of  such  issue  such  remainder  shall  go  to  my  grandchildren,  share 
and  share  alike,  and  in  case  of  the  death  of  any  grandchild  hav- 
ing lawful  issue,  the  share  of  such  deceased  parent  shall  go  to 
such  issue." 

7.  By  deed  dated  October  2, 1882,  and  recorded  in  deed  book 
No.  94,  page  417,  John  G.  Reading,  executor  of  the  will  of 
Mahlon  Fisher,  conveyed  to  John  B.  Otto  a  certain  lot  of  ground 
in  the  fifth  ward  of  Williamsport  upon  the  uses,  intents  and 
purposes  expressed  and  contained  in  the  second  item  of  said 
will ;  said  John  B.  Otto  having  been  appointed  trustee  by  the 
court  under  and  in  pursuance  of  the  provisions  contained  in  the 
said  last  will  and  testament  of  Mahlon  Fisher.  The  said  lot  of 
ground  so  conveyed  to  John  B.  Otto,  as  aforesaid,  being  the 
same  lot  of  ground  now  in  controversy,  and  said  conveyance  be- 
ing in  trust  for  Mary  H.  DuFour  and  her  husband,  or  any  fu- 
ture husband,  for  and  during  the  term  of  their  natural  lives, 
and  the  remainder  upon  the  uses  and  trusts,  as  contained  in 
said  second  item  of  the  will  of  said  Mahlon  Fisher,  deceased. 

8.  The  plaintiff,  Mary  H.  DuFour,  by  her  husband,  William 
M.  Dufour,  has  lawful  issue  now  living,  and  has  grandchildren, 
and  there  are  other  grandchildren  living  of  said  Mahlon  Fisher, 
deceased. 

We  find  the  following  conclusions  of  law :  First,  that  under 
the  provisions  of  the  last  will  and  testament  of  said  Mahlon 
Fisher  the  plaintiffs  in  this  case  took  only  a  life  estate,  and  had 
no  greater  or  other  estate  at  the  time  of  the  sheriff's  sale  at  which 
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N.  B.  Bubb  became  the  purchaser.  Second,  that  the  said  sher- 
iff's sale  was  invalid  and  passed  no  title  to  the  purchaser.  Third, 
that  the  order  of  court  directing  the  acknowledgment  of  the 
sheriff's  deed  has  no  relevancy  on  the  question  of  title  in  this 
case.  Fourth,  whether  the  creditor  had  reasonable  grounds  for 
believing  that  the  defendants  in  the  writ  owned  the  fee  is  a 
conclusion  to  be  drawn  from  facts  and  circumstances  and  not  a 
mere  legal  conclusion  drawn  from  the  construction  of  a  legal 
instrument. 

The  chief  question  in  this  case  arises  under  the  construction 
to  be  given  to  item  second  of  Mahlon  Fisher's  will,  which  item 
is  set  out  in  our  first  finding  of  fact.  Did  Mrs.  DuFour  take 
a  fee  under  said  item  ?  If  so,  then  there  could  be  no  question 
that  her  title  was  wholly  divested  by  the  sheriff's  sale.  Is  tbe 
devise  within  the  rule  in  Shelley's  Case?  If  it  is  in  effect  a  de- 
vise to  Mrs.  DuFour  and  her  husband  for  life,  with  remain- 
der to  her  lawful  issue,  it  comes  strictly  within  that  rule. 
The  rule  is  that,  "  when  an  ancestor,  by  gift  or  conveyance, 
takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance 
an  estate  is  limited,  either  mediately  or  immediately,  to  his 
heirs  in  fee,  or  in  tail,  '  the  heirs '  are  words  in  limitation  of 
the  estate,  and  not  words  of  purchase."  In  Kleppner  v.  Lav- 
erty,  70  Pa.  70,  and  by  a  long  line  of  decisions  of  the  Supreme 
Court,  it  is  held  that  the  word  "  issue  "  in  the  law  means  "heirs 
of  the  body,"  and  in  general  is  a  word  of  limitation.  There- 
fore, the  devise  to  one  for  life,  with  remainder  to  his  or  her 
lawful  issue,  clearly  creates  a  fee  tail,  which  under  the  act  of 
1855  becomes  a  fee  simple.  But  in  the  same  case  above  re- 
ferred to,  and  in  the  case  of  Hestor  A.  Grimes  v.  A.  R.  Shirk, 
Appellant,  and  many  other  cases  which  we  might  cite,  it  is  held 
that  this  word  "  issue  "  is  only  prima  facie  a  word  of  limitation 
synonymous  with  **  heirs  of  the  body,"  and  may  be  rebutted 
where  an  unequivocal  intent  to  the  contrary  appears  from  the 
face  of  the  will.  "If  there  be  on  the  face  of  the  will  sufficient 
to  show  that  the  word  was  intended  to  have  a  less  extended 
meaning  and  to  be  applied  only  to  children,  or  descendants  of 
a  particular  class,  or  at  a  particular  time,  it  is  to  be  construed 
as  a  word  of  purchase  and  not  of  limitation  in  order  to  effect 
the  intention  of  the  testator." 

After  carefully  studying  the  provisions  of  this  will,  we  think 
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we  find  enough  upon  the  faoe  of  it  clearly  to  indicate  that  the 
word  ^^  issue "  used  by  the  testator  was  not  intended  to  be 
synonymous  with  ^*  heirs/'  but  was  clearly  meant  to  be  re- 
stricted to  children.  The  whole  purpose  of  the  testator  was 
to  preserve  the  estate  for  his  grandchildren,  as  he  provided 
Uiat  ^Mn  default  of  such  issue  such  remainder  shall  go  to  his 
giandchildren,  share  and  share  alike."  For  the  purpose  of 
preserving  it  so  that  it  must  ultimately  vest  in  his  grand- 
ohildren,  he  has  provided  for  the  appointment  of  a  trustee  in 
whom  the  title  to  said  property  is  vested,  and  who  is  to  hold 
it  in  trust  separately  for  each  of  said  children,  and  the  wife  or 
husband  of  each,  as  the  case  may  be,  for  and  during  the  term 
of  each  of  their  natural  lives,  and  the  remainder,  in  trust,  for 
the  lawful  issue  of  such  child,  until  the  youngest  living  of 
such  issue  attains  the  age  of  twenty-one  years ;  then,  and  not 
till  then,  shall  the  trust  cease,  and  the  title  to  such  lots  shall 
be  conveyed  to  such  issue,  as  tenants  in  common.  None  of 
die  three  children  named  in  said  last  will  of  Mahlon  Fisher, 
deceased,  acquired  any  legal  title  to  the  property  devised,  even 
for  life,  the  legal  title  being  vested  in  the  trustee,  and  to  con- 
tinue in  him  not  only  until  the  decease  of  the  life  tenant,  but 
until  ^  the  youngest  of  the  issue  shall  be  twenty-one  years  of 
age.''  The  trust  in  this  case  is  an  active  trust,  having  for  its 
principal  purpose  the  preservation  of  the  estate  to  secure  to 
his  children  therein  named  a  homestead,  as  expressed  by  him, 
for  life,  and  then  at  a  certain  time,  to  wit:  when  the  youngest 
of  the  issue,  by  which  he  undoubtedly  meant  when  the  young- 
est child,  being  his  grandchild,  should  attain  the  age  of  twenty- 
one  years,  the  legal  title  was  to  vest  in  the  issue.  It  will  thus 
be  seen  that  the  legal  title  might  not  vest  in  the  issue  or  grand- 
children until  long  after  the  decease  of  the  life  tenant.  Further, 
it  could  not  vest  in  the  issue  of  the  deceased  child  of  the  tes- 
tator until  after  the  death  of  the  husband  or  wife  of  such  child, 
as  the  case  might  be.  The  title  that  is  to  vest  in  the  issue  is 
postponed  not  only  until  after  the  death  of  the  parent,  who 
was  the  child  of  the  testator,  but  also  until  the  death  of  the 
husband  or  wife  of  such  parent,  and  if  upon  the  death  of  the 
•orviTor  the  youngest  of  the  issue  was  not  twenty-one  years  of 
age^  the  title  would  not  then  vest,  but  would  be  still  further 
postponed  until  the  youngest  of  such  issue  was  twenty*one 
Vol  cxcix— 8 
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yean  of  age.  All  that  the  children  of  the  testator  had  was  an 
equitable  life  estate  in  the  property.  The  legal  title  never 
could  vest  in  the  parents.  It  is,  therefore,  plain  to  our  mind 
that  Mrs.  DuFour  took  at  most  but  an  equitable  life  estate  in 
the  premises.  Whether  the  estate  she  had  could  be  incumbered 
or  sold  by  her  is  extremely  doubtful. 

It  would  seem  that  the  plain  purpose  of  the  testator  was  to 
secure  a  home  for  the  children  named,  during  the  term  of  their 
natural  lives.  He  therefore  plainly  states  that  such  a  lot  is  to 
be  for  a  homestead  for  life,  and  for  this  purpose  he  directs  his 
executors  to  purchase  from  the  income  of  his  estate  three  lots 
and  houses,  as  homesteads,  for  his  three  children.  It  would 
look,  therefore,  as  if  by  the  creation  of  a  trust  he  intended  that 
his  children  should  not  be  able  by  incumbrances  or  alienation 
to  incumber  or  dispose  of  the  property.  We  do  not,  however, 
deem  it  necessary  to  take  that  view  of  this  case,  inasmuch  as 
under  the  view  we  take  of  it,  even  if  they  had  a  life  estate, 
their  title  to  the  same  did  not  pass  by  the  sheriff's  sale  to  the 
purchaser. 

It  will  be  seen  by  an  examination  of  other  portions  of  the 
will  of  Mahlon  Fisher,  deceased,  that  he,  at  least  in  some  items 
of  the  will,  used  the  words  "  issues  "  and  "  children  "  inter- 
changeably as  synonymous,  and  also  that  his  principal  purpose 
seemed  to  be  to  prevent  his  children  from  squandering  his  es- 
tate and  to  preserve  it  for  his  grandchildren.  This  also  throws 
some  light  on  the  meaning  of  the  language  used  by  him  in  the 
item  of  his  will  which  we  have  been  discussing. 

Assuming  that  the  plaintiffs  in  this  case  had  a  life  estate, 
was  the  sheriff's  sale  regular  and  valid  ?  It  is  not  contended 
by  the  defendants  that  the  sale  was  made  in  the  manner  pro- 
vided for  by  the  act  of  assembly  for  the  sale  of  life  estates  by 
the  sheriff,  but  they  contend  that  they  had  reasonable  grounds 
for  believing  that  the  plaintiffs  did  own  the  fee.  No  facts  are 
shown,  as  we  have  found,  warranting  such  an  inference,  but  it 
is  alleged  by  them  that  under  the  provisions  of  said  will  of 
Mahlon  Fisher,  and  the  papera  in  evidence  in  this  case,  a  grave 
doubt  as  to  whether  they  took  a  fee  or  a  life  estate  existed,  and 
that  according  to  their  construction  of  the  said  last  will  and 
testament  the  plaintiffs  took  a  fee.  It  is  true  that  where  there 
is  adverse  possession  in  hostility  to  it,  or  where  the  debtor 
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claimfl  to  hold  in  fee,  or  where  the  creditor  has  reasonable 
ground  to  believe  that  debtor  owns  the  fee,  in  such  ease  the 
defendant's  interest  in  the  land  may  be  sold  on  execution  with- 
out complying  with  the  requirements  of  the  act  of  January  25, 
1849. 

Gordon  v.  Ingraham,  32  Pa.  214 ;  Lawrence  v.  Keener,  149 
Pa.  402 ;  Lewis's  Estate,  170  Pa.  378.  In  all  these  cases  we 
find  tiie  facts  to  have  been  such  that  it  warranted  the  creditor 
ia  concludiug  that  the  debtor  had  more  than  a  life  estate.  As- 
suming the  facts  to  be  such  in  a  g^ven  case  that  it  would  be 
difficult  to  determine  whether  the  estate  of  the  debtor  was  that 
of  a  fee  or  a  life  estate,  we  think  this  might  be  sufficient  to  jus- 
tify the  creditor  in  proceeding  to  make  sale  in  the  ordinary  way. 
But  we  know  of  no  case,  and  cannot  believe  it  will  ever  be  held 
so  by  any  court,  that  any  doubt  as  to  the  character  of  the  title 
will  avail  which  is  not  based  upon  facts,  such  as  the  acts  of  the 
parties,  or  their  declarations,  or.the  manner  of  their  use  of  the 
property,  or  some  such  facts  which  might  mislead  the  creditor.  In 
this  case  it  is  not  pretended  that  the  debtor  ever  claimed  to  own 
the  fee,  or  that  he  occupied  it  adversely  to  the  life  estate,  or 
that  he  or  she  did  any  act,  or  used  any  language  from  which 
any  inference  could  be  drawn  that  they  had  any  estate  greater 
tiian  a  life  estate.  The  reasonable  grounds  the  defendants  con- 
tend they  had  for  believing  it  to  be  a  fee  is  the  construction  which 
they  gave  to  the  will  of  Mahlon  Fisher.  We  do  not  think  that 
a  legal  doubt  of  title  which  one  might  raise  by  the  construction 
of  a  paper  is  sufficient  to  excuse  the  creditor  from  pursuing  the 
remedy  provided  for  by  the  act  of  assembly  for  the  sale  of  life 
estates.  Every  man  is  presumed  to  know  the  law,  and  we  think 
that  the  excuse  of  a  legal  doubt  being  raised  by  the  last  will 
and  testament  of  Mahlon  Fisher,  deceased,  in  such  case  will  not 
prevail.  No  blame  can  be  attached  to  the  defendants  for  pur- 
suing the  course  they  did  in  this  case  if  they  thought  that  the 
will  gave  the  plaintiffs  in  this  case  the  title  to  a  fee  simple,  and 
if  it  turns  out  that  they  are  wrong  in  their  construction  of  the 
will,  they  are  not  without  remedy,  as  this  will  not  prevent  them 
from  making  a  proper  sale  of  the  property  in  dispute  in  accord- 
ance with  the  provisions  of  the  act  of  1849.  The  facts  stated 
in  the  opinion  of  the  court  in  making  the  order  for  the  acknowl- 
edgment of  the  deed  are  based  upon  no  evidence  whatever,  and 
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the  order  of  court  could  not  affect  the  title  of  the  paities. 
This  could  only  be  determined  in  an  action  of  ejectment,  and 
for  that  reason  perhaps  there  is  no  appeal  from  such  an  order. 

And  now,  to  wit :  April  13, 1900,  it  is  ordered  that  judgdoent 
be  entered  in  favor  of  the  plaintiffs  for  the  land  described  in  the 
writ,  unless  exceptions  be  filed  within  thirty  days,  in  accord- 
ance with  the  act  of  assembly. 

The  court  dismissed  exceptions  filed  to  the  opinion  and  find- 
ings of  the  court. 

JSrrar  asngned  was  the  judgment  of  the  court 

0.  LaRue  Munson^  with  him  Addison  Candor^  for  appellants. 
— Mary  H.  DuFour  took  title  in  fee  simple  under  the  rule  in 
Shelley's  Case  and  the  act  of  1855  :  Grimes  v.  Shirk,  169  Pa. 
74;  Sheeley  v.  Neidhammer,  182  Pa.  163;  Doebler's  App.,  64 
Pa.  9 ;  Physick's  App.,  50  Pa.  128 ;  Potts's  Appeal,  30  Pa.  168 ; 
Haldeman  v.  Haldeman,  40  Pa.  29 ;  Nice's  Appeal,  50  Pa.  148 ; 
Ogden's  Appeal,  70  Pa.  501 ;  Phila.  Trust,  etc.,  Co.'s  Appeal,  98 
Pa.  209;  Hoff's  Estate,  147  Pa.  643;  Hemphill's  Est.,  180  Pa. 
95 ;  Little  v.  Wilcox,  119  Pa.  439 ;  Kleppner  v.  Laverty,  70 
Pa.  70 ;  Serfass  v.  Serfass,  190  Pa.  484 ;  McCann  v-  McCann, 
197  Pa.  452. 

The  purchaser  took  by  the  sheriff's  sale  whatever  estate  Mrs. 
DeFour  had  in  the  property :  Gordon  v.  Ingraham,  82  Pa.  214 ; 
Lawrence  v.  Keener,  149  Pa.  402;  Lewis's  Est,  170  Pa.  876. 

Jamen  B.  Krav^e^  for  appellee. — Mrs.  DuFour  took  a  life  es- 
tate: Yamall's  App.,  70  Pa.  385 ;  Kleppner  v.  Laverty,  70  Pa. 
78 ;  Moser  v.  Dunkle,  1  Woodward's  Decisions,  388 ;  Leightner 
V.  Leightner,  87  Pa.  144  ;  Taylor  v.  Taylor,  68  Pa.  484 ;  Rob- 
ins V.  Quinliven,  79  Pa.  333 ;  Parkhurst  v.  Harrower,  142  Pa. 
432 ;  Nes  v.  Ramsay,  155  Pa.  628 ;  O'Rourke  v.  Sherwin,  166 
Pa.  285;  Cote  v.  Von  Bonnhorst,41  Pa.  251 ;  Doebler's  App., 
64  Pa.  9 ;  Physick's  App.,  50  Pa.  128 ;  Sheeley  v.  Neidhammer, 
182  Pa.  163;  Curry  v.  Patterson,  183  Pa.  238  ;  Bamett's  App., 
46  Pa.  399 ;  Wallace  v.  Denig,  152  Pa.  251 ;  Rife  v.  Geyer,  69 
Pa.  393 ;  Mannerback's  Est,  133  Pa.  342. 

If  we  are  right  in  our  contention,  then  the  purchaser  at  tiie 
sheriff's  sale  did  not  acquire  any  title :  Datesman's  Af^.,  127 
Pa.  328 ;  Kintz  v.  Long,  30  Pa.  501 ;  Snyder  v.  Christi  id  Ba. 
499. 
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Omniok  by  Mb.  Justice  Mestrezat,  April  15, 1901 : 

The  learned  president  judge  of  the  court  below,  Judge  Metz- 
OSB,  has,  in  his  opinion,  clearly  and  concisely  found  and  stated 
all  the  facts  of  this  case.  The  important  question  in  the  case 
requires  a  construction  of  the  will  of  Mal^on  Fisher,  deceased, 
and  a  determination  of  what  estate  or  interest  thereunder  his 
daughter,  Mary  H.  DuFour  and  her  husband,  W.  M.  DuFour, 
took  in  the  real  estate  embraced  in  this  action.  Judge  Metz- 
GEB  held  that  Mrs.  DuFour  took  an  equitable  life  estate  in  the 
premises  in  dispute.  He  has  supported  his  conclusions  by  a 
convincing  argument  and  by  the  citation  of  pertinent  authorities. 
We  agree  with  the  interpretation  put  upon  the  will  of  Mahlon 
Fisher  by  the  court  below.  It  was  clearly  the  intention  of  the 
testator  to  g^ve  his  daughter  a  life  estate,  and  he  expressed  that 
intention  by  the  language  used  in  the  will. 

As  Mrs.  DuFour  and  her  husband  took  a  life  estate  in  the 
property,  the  other  question  in  the  case  is  whether  or  not  the 
purchaser  at  the  sheriffs  sale  acquired  their  interest  therein. 
The  sale  was  made  on  a  vend.  ex.  and  the  sheriff  sold  ^*  all  the 
right,  title  and  interest "  of  the  defendants  in  the  land.  No 
notice  of  an  application  to  the  court  to  direct  the  issuing  of 
tiie  writ  was  given  the  life  tenants,  and  the  writ  was  issued 
without  permission  of  the  court. 

The  trial  judge  found  that  there  was  no  adverse  possession 
of  the  premises  in  hostility  to  the  life  estate ;  that  the  life  ten* 
ants  never  claimed  to  hold  in  fee,  and  that  as  a  matter  of  fact 
the  plaintiffs  in  the  writ  on  which  the  property  was  sold  and 
who  were  the  purchasers  at  the  sheriff's  sale  had  no  reasonable 
ground  for  believing  that  the  property  was  held  in  fee  by  the 
life  tenants,  or  either  of  them. 

The  Act  of  January  24, 1849,  P.  L,  677,  Purd.  860,  provides 
the  manner  in  which  a  life  estate  may  be  sold.  It  cannot  be 
sold  on  a  fi.  fa.  but  may  be  on  a  vend.  ex.  after  ten  days'  notice 
to  the  life  tenant  and  by  leave  of  court.  Unless  these  pre- 
requisites are  complied  vnth  the  sale  is  void  and  confers  no 
title  on  the  purchaser.  It  has  been  held,  however,  that  the  act 
has  no  application,  and  that  the  defendant's  interest  may  be 
sold  on  an  ordinary  execution,  where  there  is  an  adverse  posses- 
ion in  hostility  to  the  life  estate,  or  where  the  debtor  claims  to 
hold  in  fee,  or  where  the  creditor  has  reasonable  ground  to  be- 
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lieve  the  debtor  owns  in  fee :  Lawrence  t.  Keener^  149  Pa* 
402 ;  Kunselman  v.  Stine,  183  Pa.  1.  The  learned  counsel  for 
the  defendants  frankly  concede  that  in  the  cases  heretofore  de- 
cided in  which  the  creditor  was  permitted  to  pursue  the  ordi- 
nary writ  in  the  sale  of  a  life  estate,  the  reasonable  grounds 
were  based  on  facts  and  not  upon  legal  conclusions.  Here 
the  contention  of  the  defendants  is  that  a  creditor  should  not 
be  compelled  to  observe  the  requirements  of  the  act  of  1849  in 
selling  a  life  estate  where  he  has  reasonable  ground,  based  on 
legal  reasons,  to  believe  that  the  debtor  is  the  owner  of  the  fee. 
This  branch  of  the  case  depends  upon  a  solution  of  this  ques- 
tion. The  findings  of  fact  by  the  trial  judge  have  eliminated 
from  the  controversy  the  other  reasons  noted  above  for  permit- 
ting a  life  estate  to  be  sold  on  the  usual  execution. 

A  departure  from  the  act  of  1849  providing  for  the  sale  of  a 
life  estate  has,  as  we  have  seen,  been  permitted  where  the  cred- 
itor had  reasonable  ground  to  believe  the  debtor  owns  the  fee. 
Facts  were  the  basis  of  this  belief  in  the  cases  hitherto  presented 
for  the  consideration  of  this  court.  We  can  see  no  sufficient 
reason  for  extending  the  rule  and  permitting  the  creditor  to 
disregard  the  act  of  1849  by  setting  up  his  legal  construction 
of  the  instrument  creating  the  estate  in  the  debtor.  This 
would  in  many,  and  perhaps  most,  cases  annul  the  provisions 
of  the  act.  The  enforcement  of  the  statute  would  be  made  to 
depend  upon  the  legal  opinion  of  the  counsel  for  the  creditor. 
The  doubt  arising  in  the  construction  of  the  instrument  would 
always  be  resolved  in  favor  of  a  fee,  followed  by  the  issuing  of 
the  ordinary  writ  and  the  sale  of  the  premises  thereon.  The 
result  would  be  that  life  estates,  owing  to  the  uncertainty  of 
what  was  being  sold  on  the  writ,  would  be  sacrificed  to  the 
detriment  not  only  of  the  life  tenant  but  also  of  his  creditors. 
The  very  object  of  the  statute  was  to  prevent  such  consequen- 
ces and  no  construction  should  be  given  it  that  would  defeat 
the  beneficial  purposes  of  its  enactment. 

The  will  of  Mahlon  Fisher  was  on  record  and  open  to  the  in- 
spection of  his  creditor.  He  had  an  opportunity  to  know  what 
estate  Mary  DuFour  had  in  the  premises  he  was  about  to  selL 
He  knew,  or  could  have  known,  that  there  was  no  adverse  pos- 
session hostile  to  the  life  estate  and  that  Mrs.  DuFour  claimed 
to  be  only  a  life  tenant.    These  facts,  if  they  did  not  aid  him. 
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would  not  have  misled  him,  in  the  construction  of  the  will. 
Presuming  that  he  knew  the  law  there  could  have  been  no  rea- 
sonable ground  for  him  to  believe  that  Mrs.  DuFour  owned  a 
fee  in  the  premises  in  dispute.  When,  therefore,  he  construed 
tiie  will  to  give  Mrs.  DuFour  a  fee  and  undertook  to  sell  it, 
"  he  acted  upon  his  own  judgment  as  to  the  defendant's  title 
and  takes  the  risk  of  its  correctness : "  Kunselman  v.  Stine, 
supra. 

If  the  construction  we  have  given  the  act  works  a  hardship 
on  the  creditor,  the  fault  is  in  the  statute  and  the  remedy  is 
with  the  legislature.  We  should  not  by  interpretation  nullify 
an  act  of  assembly  passed  for  a  laudable  purpose.  We  are  not 
at  all  certain,  however,  that  our  construction  of  the  act  prevents 
the  creditor  from  availing  himself  of  the  life  estate  of  his  debtor 
by  proceeding  in  accordance  with  the  act  of  1849.  The  learned 
judge  of  the  court  below  suggests  in  his  opinion  that  notwith- 
standing the  proceedings  already  taken,  the  creditor  may  sub- 
ject the  life  estate  to  the  payment  of  its  indebtedness.  The 
question  is  not  before  us  and  we  express  no  opinion  upon  it 
We,  however,  suggest  that  before  pursuing  that  course,  the 
creditor  should  determine  the  character  of  the  estate  of  Mary 
DuFour  given  her  by  the  will  of  her  father,  and  whether  it  can 
be  reached  by  an  execution  under  the  act  of  1849. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
a£Brmed* 


C!ommonwealth  ex  rel,  Appellant^  v.  Charity  Hospital  of 
the  City  of  Pittsburg. 

MumeipalUies^HospUals—Aa  of  April  20.  1899.  P,  L,  66. 

The  Act  of  April  20,  1899,  P.  L.  66,  which  declares  it  to  be  ••  unlawful 
hereafter  to  establish  or  maintain  any  additional  hospital,  pest  house  or 
burial  ground  in  the  built  up  portions  of  cities/^  does  not  prevent  an  es- 
tablished hospital  from  tearing  down  its  existing  building  and  constructing 
a  Dew  building  upon  the  same  site,  or  from  erecting  a  larger  building,  so 
long  as  it  does  so  on  the  location  in  which  its  hospital  was  maintained  prior 
to  the  passage  of  the  act. 
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Submitted  April  1, 1901.  Appeal,  No.  59,  Oct.  T.,  1901,  by 
plaintiff,  from  decree  of  C,  P.  No.  2,  Allegheny  Co.,  April  T., 
1901,  No.  545,  dismissing  bill  in  equity  in  case  of  Common^ 
wealth  ex  rel.  John  P.  Elkin,  Attorney  General,  v.  Charity 
Hospital  of  the  City  of  Pittsburg.  Before  McCollum,  C.  J., 
Fell,  Brown,  Mestrezat  and  Potter,  JJ.     Affirmed. 

Bill  in  equity  for  an  injunction. 

Shafbr,  J.,  filed  the  following  opinion : 

This  is  a  bill  filed  by  John  P.  Elkin,  attorney  general,  for  an 
injunction  restraining  the  Charity  Hospital  of  the  city  of  Pitts- 
burg from  erecting  a  new  building  for  its  hospital,  and  the  case 
has  been  set  down  for  hearing  on  bill  and  answer. 

FINDINGS   OF  FACT. 

1.  The  defendant  is  a  corporation  of  the  state  of  Pennsylva- 
nia, duly  incorporated  for  the  purpose  of  erecting  and  maintain- 
ing a  general  hospital,  and  has,  since  the  year  1898,  conducted 
a  hospital  on  Collins  avenue,  in  the  twenty-first  ward  of  the 
city  of  Pittsburg.  The  building  used  by  the  defendant  for  this 
purpose  has  been  held  by  it  only  upon  a  lease. 

2.  The  defendant  has  purchased,  or  arranged  to  acquire,  t^e 
ground  and  building  now  occupied  by  it  as  a  hospital,  and  also 
additional  ground  immediately  adjoining  the  same,  so  as  to 
make  in  all  a  tract  370  feet  by  140  feet,  on  Collins  avenue,  in 
the  twenty-first  ward  of  the  city  of  Pittsburg,  and  upon  this 
site  defendant  proposes  to  erect  a  hospital  building  which,  when 
completed,  will  cost  about  $150,000.  This  building  will  be 
constructed  of  brick  and  stone,  finished  in  the  most  modem 
manner,  and  as  nearly  fireproof  as  it  is  practicable  to  make  such 
a  building. 

3.  The  district  in  which  it  is  proposed  to  erect  and  maintain 
said  hospital  is  a  built  up  portion  of  the  city  of  Pittsburg,  and 
the  proposed  location  of  said  hospital  is  within  the  limits  of 
the  city  of  Pittsburg,  a  city  of  the  second  class,  and  the  loca- 
tion thereof  has  not  been  approved  by  the  mayor  of  said  city, 
the  director  of  public  charity,  or  the  director  of  public  works 
of  said  city,  or  by  any  of  said  officers. 

4.  Prior  to  1897,  certain  physicians  established  a  hospital  in 
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die  east  end  of  the  city  of  Pittsburg,  and  in  February,  1897, 
at  the  request  of  said  physicians,  the  Sisters  of  Charity  took 
charge  of  said  hospital,  and  the  location  thereof  was  changed  to 
its  present  location  on  Collins  avenue.  On  January  5, 1898, 
Ihe  present  defendant  was  incorporated,  and  took  charge  of  said 
hospital,  and  has  ever  since  continued  to  conduct  the  same. 
This  hospital  has  been  conducted  as  a  general  hospital,  but  no 
persons  suffering  from  contagious  diseases  are  received  or 
tieated  therein,  and  it  has  been  conducted  in  the  most  careful 
laanner. 

5v  The  need  for  such  a  hospital  in  this  district  of  the  city  of 
Pittsburg  has  been  such  that  the  defendant  has  been  utterly 
unable  to  accommodate  the  persons  needing  and  requiring  care 
a^d  treatment  in  a  hospital,  and  has  been  compelled  to  refuse 
admission  to  a  large  number  of  persons. 

6.  The  establishment  and  maintenance  of  such  a  hospital  as 
defendant  proposes  to  establish  and  maintain  is  greatly  needed ; 
the  existing  hospitals  in  the  city  of  Pittsburg  are  overcrowded, 
and  unable  to  accommodate  the  persons  needing  and  demanding 
care  and  treatment  therein  ;  the  said  hospital  will  be  entirely 
nonsectarian,  and  conducted  as  a  public  charity,  excepting  that 
such  persons  as  can  pay  for  their  care  and  treatment  vrill  be 
expected  to  do  so,  and  the  funds  so  received  applied  to  the 
maintenance  of  the  hospital  and  the  care  of  charity  patients. 
The  said  hospital,  as  proposed  to  be  built  and  conducted,  will 
not  be  a  nuisance  in  any  sense  of  the  word,  and  will  not  in  any 
way  injure  or  endanger  the  health  of  the  people  living  in  the 
vicinity  thereof.  Such  hospitals,  as  conducted  and  operated, 
not  only  in  the  city  of  Pittsburg,  but  throughout  this  common- 
wealth, in  no  way  endanger  the  health  of  the  public,  or  of  the 
persons  in  the  vicinity  thereof ;  but,  on  the  contrary,  they  as- 
sist materially  in  preserving  and  protecting  the  public  health. 

We  have  found  all  of  the  foregoing  averments  as  facts,  the  case 
having  been  set  down  for  hearing  on  bill  and  answer,  and  this 
without  regard  to  their  materiality  or  relevancy  to  the  question 
of  law  presented  by  the  case. 

The  act  of  1897,  referred  to  in  the  bill,  was  declared  uncon- 
stitutional by  this  court  in  the  case  of  Commonwealth  v. 
Reckert,  46  Pittsburg  Legal  Journal,  296,  and  we  are  not  dis- 
posed to  reverse  our  decision  in  that  case.     The  validity  of  the 
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Act  of  April  20,  1899,  P.  L.  66,  has  been  sostained  by  the 
Supreme  Court,  in  the  case  of  Commonwealth  v.  Charity  Hos- 
pital of  the  city  of  Pittsburg  (not  yet  reported).  This  leaves, 
then,  only  the  question  of  the  construction  of  the  act  of  1899. 
The  act  is  as  follows : 

^^  Be  is  enacted,  etc.,  that  for  the  purpose  of  protecting  the 
public  health,  it'shall  be  unlawful  hereafter  to  establish  or  main- 
tain any  additional  hospital,  pest  house,  or  burial  ground  in  the 
built  up  portions  of  cities ;  provided,  however,  that  nothing  here- 
in contained  shall  be  so  construed  as  to  prevent  the  maintenance 
of  any  hospital,  pest  house,  or  burial  ground  now  lawfully  estab- 
lished and  maintained  in  such  portions  of  cities." 

Does  this  prohibit  the  rebuilding  and  enlargement  of  a  hos- 
pital lawfully  established  and  maintained  prior  to  the  passage 
of  the  act?  We  do  not  think  so.  It  will  be  observed  that  the 
primary  purpose  of  the  act  was  to  prevent  the  establishment  of 
additional  hospitals  in  the  built  up  portions  of  cities.  The 
words  "  established  "  and  "  additional "  being  coupled  together, 
of  themselves  show  clearly  that  existing  hospitals  are  to  be  left 
unaffected  by  the  act. 

The  office  of  a  proviso  is,  of  course,  to  limit  or  restrict  the 
general  language  preceding  it,  and  not  at  all  to  enlarge  the 
enacting  clause  of  the  statute.  This  proviso  is  specific  that 
nothing  contained  in  the  act  ^'  shall  be  so  construed  as  to  pre- 
vent the  maintenance  of  any  hospital  ....  now  lawfully 
established  and  maintained  in  such  portions  of  cities."  This 
would  seem  to  be  a  recognition  by  the  legislature  of  the  pro- 
priety, and  perhaps  of  the  necessity,  for  the  maintenance  of 
existing  hospitals.  At  any  rate,  it  specifically  preserves  their 
rights  ;  in  other  words,  all  existing  hospitals  are  to  continue  un- 
affected by  the  act,  and  are  to  be  permitted  to  carry  on  their 
work  as  though  this  act  had  not  been  passed.  In  order  to  do 
this,  and  to  accommodate  the  constantly  increasing  population, 
becoming,  of  course,  more  and  more  dense  in  the  built  up  por- 
tions of  cities,  it  is  necessary  for  existing  hospitals  to  enlarge 
their  buildings ;  or  buildings  may  become  antiquated  or  de- 
stroyed, and  their  rebuilding  be  made  necessary.  There  is  cer- 
tainly nothing  in  this  act  to  suggest  that  the  legislature 
intended  to  prevent  hospitals  from  so  doing,  and  the  reasons 
for  permitting  them  to  rebuild  and  to  enlarge  are  so  strong 
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that  it  would  require  a  clearly  expressed  intent  upon  the  part 
of  the  legislature  to  justify  the  court  in  preventing  a  lawfully 
existing  hospital  from  rebuilding  or  enlarging  its  existing 
building. 

We  are  therefore  of  opinion  that  the  defendant  has  a  right, 
not  only  to  tear  down  its  existing  building  and  construct  a  new 
buQding  upon  the  same  site,  but  that  it  may  also  erect  a  larger 
building,  so  long  as  it  does  so  in  the  location  in  which  its  hos- 
pital was  maintained  prior  to  the  passage  of  the  act.  Let  a  de- 
cree be  prepared  dismissing  plaintiff's  bill. 

Error  curigned  was  the  decree  dismissing  bilL 

Biehard  B,  Seandretty  for  appellant. 

Kmz  dk  Reed  and  J.  H.  Bealy  for  appellee. 

Pkb  Ctjbxam,  April  4, 1901 : 

The  act  of  1897  is  not  before  us  and  we  express  no  opinion 
upon  it.  On  the  construction  of  the  act  of  1899  the  majority 
of  the  court  affirm  the  decree  on  the  opinion  of  the  learned 
judge  below,  and  the  bill  is  dismissed  with  costs. 
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Negligence— Master  and  servant— Evidence. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injuries,  binding  instructions  for  defendant  are  proper  where  it 
appears  that  at  the  time  of  the  accident  plaintiff  was  employed  on  the 
deck  of  a  vessel  belonging  to  a  third  party  in  unloading  piles  which  the 
defendants  had  purchased,  and  that  in  the  course  of  his  employment  a  short 
guy  rope,  part  of  the  tackle  of  the  vessel,  broke,  allowing  ^e  boom  used 
in  unloading  the  piles  to  swing  around  and  tighten  another  rope  attached 
to  it,  which  threw  the  plaintiff  into  the  hold  of  the  vessel  and  injured  him. 

Negligence — Fellow  servants—  Vice  principal, 

A  vice  principal  for  whose  negligence  an  employer  will  be  liable  to 
other  employees  must  be  either,  first,  one  in  whom  the  employer  has  placed 
tiie  entire  charge  of  the  business,  or  of  a  distinct  bi*anch  of  it,  giving  him 
not  merely  authority  to  superintend  certain  work,  or  certain  workmen,  but 
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ocmtrol  of  the  businesfl,  and  exercising  no  disoretion  or  ofwsigfat  of  him 
own ;  or  seoondly,  one  to  whom  he  delegates  a  du^  of  his  owxl  whioh  is 
a  direct,  personal  and  absolute  obligation,  from  whioh  nothing  but  per> 
formanoe  can  relieve  him. 

A  man  employed  by  a  firm  engaged  in  building  wharves  and  placed  fn 
diarge  of  ten  or  twelve  men  with  a  pile  driver  is  not  a  vice  principal,  but 
is  a  fellow  servant  of  the  men  under  his  charge. 

Argued  Jan.  21, 1901.  Appeal,  No.  164,  Jan.  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1896,  No.  592,  on  verdict  for  defendant,  in  case  of  Benjamin 
W.  Hughes  V.  H.  R.  Leonard,  P.  R.  Foley  and  W.  G.  Ritner, 
trading  as  Leonard,  Foley  &  Company.  Before  McCollum, 
C.  J.,  MrroHELL,  Fell,  Bbown,  Mestbbzat  and  Potter,  J  J. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.    Before 

AUDENRIED,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 
The  court  directed  a  verdict  in  favor  of  defendants. 
Verdict  and  judgment  for  defendants. 

JSrror  amgned  was  in  directing  verdict  for  defendants. 

8.  Morris  TToZn,  with  him  John  W.  Weseott^  for  appellant. — 
The  master  must  not  expose  hb  servant  to  unnecessary  dangers, 
either  from  defective  tools  or  the  place  in  which  he  requires 
him  to  operate :  Tissue  v.  Baltimore  &  Ohio  R.  R.  Co.,  112  Pa. 
91 ;  Prescott  v.  Ball  Engine  Co.,  176  Pa.  469 ;  Lewis  v.  Seifert, 
116  Pa.  647. 

Sprague  was  superintendent  or  vice  principal  for  defendant  : 
MuUan  v.  Phila.  &  Southern  MaQ  Steamship  Co.,  78  Pa.  25 ; 
Lewis  V.  Seifert,  116  Pa.  647. 

The  defendants  are  liable  because  the  position  on  the  bairge 
in  which  they  placed  the  plaintiff  to  work  was  a  dangerous  posi- 
tion :  Dover  v.  Delaware  &  Hudson  Canal  Co.,  164  Pa.  17 ; 
Trainer  v.  Phila.  &  Reading  R.  R.  Co.,  187  Pa.  149 ;  Gulf,  etc., 
R.  R.  Co.  V.  Delaney,  56  S.  W.  Repr.  588. 

Frank  P.  Prichard^  with  him  James  Wilson  Bayard^  for  ap- 
pellees.— If  the  master  supplies  proper  tools  and  materials,  and 
puts  a  gang  of  workmen  employed  upon  a  particular  piece  of 
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work  in  charge  of  a  competent  foreman,  he  is  not  re0ponBiUe 
fOT  unforeseen  dauigers  developing  during  the  progress  of  the 
work,  simply  because  the  foreman  was  negligent  in  not  prevent- 
ing or  guarding  against  tiiem :  Ross  v.  Walker,  139  Pa.  42 ; 
Kinney  v.  Corbin,  132  Pa.  841 ;  Capasso  v.  Woolfolk,  163  N.  Y. 
472 ;  O'Brien  v.  American  Dredgmg  Co.,  63  N.  J.  Law,  291 ; 
Curley  v.  Hoff,  62  N.  J.  Law,  768 ;  Johnson  v.  Boston  Tow 
Boat  Ck>.,  136  Mass.  209 ;  Alaska  Mining  Co.  v.  Whelan,  168 
U.  S.  86  ;  Kalleck  v.  Deering,  161  Mass.  469. 

The  only  case  in  which  an  employee  can  be  considered  a  vice 
principal  is  that  in  which  he  is  given  the  entire  control  of  a  sep- 
arate and  distinct  branch  of  the  master's  business,  which  he  is 
left  to  manage  by  himself  at  his  own  discretion :  Baltimore  & 
Ohio  R-  R.  Co.  V.  Baugh,  149  U.  S.  868 ;  Prevost  v.  Citizens' 
loe,  etc^  Co.,  186  Pa.  617. 

Opinion  by  Mb.  Justiob  Bbovht,  April  16, 1901 : 
The  plaintiffs  statement  sets  forth  a  cause  of  action  against 
the  defendants,  but  his  proofs  do  not  support  its  allegations. 
They  are,  that  the  defendants  were,  at  the  time  of  the  injury 
eomplained  of,  contractors  and  wharf  and  bridge  builders ; 
that,  on  April  16,  1896,  plaintiff  was  employed  by  them  to 
work  on  their  steam  barge,  on  the  Delaware  river,  near  Petty's 
Island,  in  unloading  heavy  sticks  of  timber,  about  twenty  feet 
in  length,  which  were  used  for  piling ;  that  the  defendants  had 
erected  a  steam  derrick,  with  a  boom  attached  to  the  mast  of 
the  vessel,  for  the  purpose  of  raising  the  piling;  that  they  had 
fastened  the  boom  by  two  ropes  on  the  starboard  side,  and  it 
was  their  duty  to  use  sound  ropes  and  proper  machinery,  so 
Uiat  the  plaintiff  and  other  persons  would  not  be  injured 
Aereby;  that,  on  April  16,  1896,  the  plaintiff  was  working 
for  them,  as  aforesaid,  and  was  directed  by  them  to  stand  on 
the  forward  deck  of  the  steam  Ibarge,  on  the  starboard  side, 
near  tiie  pile  driver,  and  receive  the  piling  from  the  scow  and 
push  the  same  over  to  the  pile  di'iver,  and  that  he  had  been 
thus  engaged  only  a  short  time  when  the  short  guy  rope, 
which  was  rotten  and  unfit  for  use,  and  had  long  been  in 
•aefa  ccmdition,  as  was  well  known  to  the  defendants,  broke, 
^a&d  the  long  guy  rope,  by  reason  thereof,  swept  plaintiff 
awl  knocked  him  into  the  hold  of   the  vessel."     The  testi- 
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monj  lelied  upon  by  the  plaintiff,  taken  in  connection  with 
that  of  Peter  R.  Foley,  one  of  the  defendants,  and  the  only 
witness  called  by  them,  conclusively  establishes  a  different 
state  of  facts,  which  are,  that  the  defendants  had  taken  a 
contract  to  furnish  and  drive  piles  for  the  American  Dredging 
Company,  at  Petty's  Island,  and,  in  performing  this  contract, 
had  sent  a  pile  driver  and  a  gang  of  twelve  or  fifteen  men,  un- 
der the  direction  of  one  named  Sprague,  to  drive  the  piles ; 
that  they  had  purchased  these  piles  from  a  man  by  the  name 
of  Taylor,  who  had  agreed  to  bring  them  to  the  place  in  his 
own  vessel  and  deliver  them  over  the  side  of  the  vessel ;  that, 
in  performance  of  his  contract,  Taylor  did  bring  his  own  ves- 
sel and  moored  it  alongside  of,  or  near,  the  pile  driver ;  that, 
with  his  own  tackle  and  his  own  men,  he  began  to  unload  the 
piles,  and  Sprague  sent  four  of  defendants'  gang  on  board  the 
vessel  to  assist ;  that  two  of  them  were  engaged  in  measuring 
the  piles  in  the  hold,  and  the  other  two,  one  of  whom  was 
Sprague,  stood  on  the  deck  of  the  vessel,  and,  as  the  piles 
were  delivered  over  the  side,  guided  them  through  the  water 
with  posts  to  the  pile  driver,  and  that,  in  the  course  of  this 
operation,  a  short  guy  rope,  part  of  the  tackle  of  Taylor's  ves- 
sel, broke,  allowing  the  boom  to  swing  around  and  tighten  an- 
other rope  attached  to  it,  which  threw  the  plaintiff  into  the  hold 
of  the  vessel  and  injured  him. 

It  thus  clearly  appears  that  the  injury  of  the  employee  did 
not  result  from  any  unsafe  appliance  or  the  use  of  any  defec- 
tive tool  furnished  by  his  employers.  In  the  course  of  his  em- 
ployment^ when  on  a  vessel  belonging  to  another,  and  assisting 
to  unload  material  purchased  from  the  owner  of  the  vessel,  he 
was  hurt,  not  by  any  tool  that  he  was  using,  but  because  the 
breaking  of  one  rope  having  led  to  the  tightening  of  another, 
in  the  way  of  which  he  happened  to  be,  and,  having  been 
caught  by  it,  he  was  thrown  into  the  hold  of  the  barge.  Even 
if  the  employers  knew  that  their  employee  would  go  upon  this 
vessel  for  the  purpose  of  assisting  in  unloading  the  piles  pur- 
chased by  them  from  its  owner,  they  were  not  bound  to  inspect 
the  ropes  which  he  not  only  did  not  use,  but  which  they  must 
have  known  he  would  not  That  the  employers  ought  to  have 
anticipated  that  a  short  guy  rope  in  the  vessel  might  break ; 
that  its  breaking  would  lead  to  the  tightening  of  a  larger  one ; 
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that  their  employee,  at  the  time  of  the  tightening  of  this  larger 
rope,  might  happen  to  be  in  its  way ;  that  he  might  be  caught 
by  it,  and  that  he  might,  by  being  so  caught,  be  thrown  into 
the  hold  and  injured,  may  consist  with  possibilities,  but  cer- 
tainly not  with  the  probabilities  of  danger  against  which  it  is 
the  duty  of  the  employer  to  protect  the  employed. 

It  is  contended,  however,  that  Sprague,  as  the  superintend- 
ent of  the  appellees,  knew  the  rope  was  defective,  and  that,  as 
his  knowledge  was  their  knowledge,  his  negligent  act  in  plac- 
ing the  appellant  in  dangerous  proximity  to  it  was  theirs,  for  the 
consequences  of  which  they  are  liable.  If  he  was  not  the  vice  prin- 
cipal or  representative  of  the  employers,  we  need  not  further  dis- 
cuss the  question  of  their  liability  if  he  had  been.  The  different 
branches  of  the  appellees'  business  were  building  structuiul  iron 
work,  bridge  building,  wharf  building,  and  pile  driving.  Sprague, 
so  far  as  is  disclosed  by  the  testimony,  did  not  have  charge  of 
any  one  of  these  branches  with  entire  and  absolute  control  over 
it.  The  execution  of  a  particular  piece  of  work — the  driving  of 
piles  at  Petty's  Island — had  been  committed  to  him ;  and  ten  or 
twelve  men,  with  a  pile  driver,  were  placed  in  his  charge.  He 
may  have  been  the  superintendent  for  his  employera,  as  termed 
by  the  plaintiff  and  his  witnesses,  but  he  was  superintendent 
only  for  this  special  piece  of  work,  and,  really,  but  the  foreman 
of  the  men  employed  to  do  it.  In  the  prosecution  of  business 
such  as  the  appellees  were  engaged  in,  particular  pieces  of  work 
are,  of  necessity,  constantly  assigned  to  particular  sets  of  work- 
men, who  can  satisfactorily  do  the  work  only  when  they  are  prop- 
erly directed ;  but  such  direction  is  very  different  from  superin- 
tendency  of  the  whole  business,  or  any  particular  branch  of  it,  by 
one  to  whom  the  employer  has  committed  the  entire  charge  of  it. 
No  matter  by  what  title  called  by  those  under  him,  and  though 
he  may  have  power  to  employ  and  discharge  them,  and,  in 
directing  them  in  their  work,  hold  in  his  hands  plans  and 
specifications,  the  man  selected  by  his  employer  simply  to  di- 
rect a  set  of  men  in  their  performance  of  a  special  piece  of 
work  is  their  fellow  workman,  generally  and  properly  known 
as  their  foreman.  For  the  consequences  of  his  incompetency, 
his  employer  must  respond  to  his  coemployee ;  but  the  risk  of 
his  negligence  is  assumed  by  those  who  work  with  him.  No 
incompetency  of  Sprague  is  charged,  and  his  negligence,  if  he 
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was  negligent,  was  bis  own,  and  not  that  of  his  employen.  He 
was  not  acting  for  them  as  their  representative  when  the  acci- 
dent occurred;  he  was  working  for  them.  To  have  bound 
them  by  his  negligence,  his  relation  to  them  must  have  been 
that  so  clearly  defined  in  Prevost  v.  Citizens*  Ice,  etc.,  Co., 
185  Pa.  617:  '*A  vice  principal  for  whose  negligence  an  em- 
ployer will  be  liable  to  other  employees  must  be  either,  first, 
one  in  whom  the  employer  has  placed  the  entire  charge  of  the 
business,  or  of  a  distinct  branch  of  it,  giving  him  not  merely 
authority  to  superintend  certain  work,  or  certain  workmen, 
but  control  of  the  business,  and  exercising  no  discretion  or 
oversight  of  his  own :  New  York,  Lake  Erie  &  Western  R.  R. 
Co.  V.  Bell,  112  Pa.  400 ;  or  secondly,  one  to  whom  he  delegates 
a  duty  of  his  own  which  is  a  direct,  personal,  and  absolute  ob- 
ligation, from  which  nothing  but  performance  can  relieve  him : 
Lewis  V.  Seifert,  116  Pa.  628;  Ross  v.  Walker,  189  Pa.  42; 
Prescott  V.  Ball  Engine  Co.,  176  Pa.  459." 

We  need  add  nothing  more  to  make  it  plain  that  a  verdict 
for  the  appellant  could  not  have  been  justified.  The  court 
could  not  have  avoided  the  direction  given  to  the  jury,  and  the 
judgment  is  affirmed. 


Flaccus  V.  Smith,  Appellant. 

Equity^Injunction— Labor  unions^Apprentices 

An  employer  who  requires  that  his  workmen  shall  not  be  members  of 
labor  unions,  and  who  has  a  contract  with  his  apprentices  by  which  they 
covenant  not  to  join  labor  unions,  may  maintain  a  bill  in  eqai^  for  an  in- 
junction to  restrain  persons  with  a  knowledge  of  these  facts  from  enticing 
his  apprentices  to  break  their  covenants  and  to  become  members  of  a 
anion. 

Argued  Jan.  28, 1901.  Appeal,  No.  16,  Oct.  T.,  1900,  by 
defendants,  from  decree  of  C.  P.  No.  2,  Allegheny  Co.,  Oct  T., 
1899,  No.  790,  on  bill  in  equity  in  case  of  Charles  L.  Flaccus 
V.  W.  J.  Smith,  M.  S.  Branin,  John  Kunzler,  W.  J.  Clare, 
T.  W.  Rowe,  P.  J.  Skelley  and  J.  D.  Beattjr.  Before  McCoL- 
LUM,  C.  J.,  Fbll,  Bbown,  Mbstbbzat  and  Pottxb,  JJ. 
Affirmed. 
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Bill  in  equity  for  an  injunction. 

The  case  was  heard  on  bill,  answer,  replication  and  testimon j. 

Whttb,  p.  J.,  found  the  facts  to  be  as  follows : 

1.  In  September,  1899,  the  plaintiff  had  in  his  fitctoiy  eight- 
een or  twenty  apprentices,  besides  numerous  other  workmen. 
The  apprentices  were  all  on  written  indentures,  signed  by 
them  and  their  parents.  The  material  parts  of  the  indentures, 
bearing  on  this  controversy,  are  the  following :  The  apprentice 
was  bound  to  serve  for  four  years,  the  plaint^  to  teach  him  th^ 
art,  mystery,  occupation  and  labor  of  glass  blowing ;  the  plain- 
tiff to  pay  him,  the  first  and  second  years,  six  and  one  half  cents 
per  gross ;  the  third  and  fourth  years,  nine  cents  per  gross ; 
but  these  wages  were  not  due  and  payable  until  the  expiration 
of  the  term,  except  $5.00  per  week  to  be  paid  for  the  first 
twelve  working  months,  and  $8.00  per  week  for  the  second 
twelve  working  months,  and  $10.00  per  week  for  the  third  and 
fourth  years  of  twelve  working  months;  the  balance  of  the 
wages  to  be  retained  until  the  end  of  the  term,  as  security  for 
the  faithful  performance  by  the  apprentice  of  tlie  contract;  no 
weekly  allowance  to  be  paid  when  the  works  were  suspended, 
and  the  apprentice  was  bound  to  make  up  his  absent  time ;  and 
it  contained  this  covenant:  ^'and  the  said  apprentice,  with  the 
consent  of  his  father,  agrees  not  to  join  or  become  a  member 
of,  or  subject  in  any  manner  to  the  rules  or  regulations  of  any 
labor  or  other  organizations,  which  shall  in  any  manner  inter- 
fere with  his  honest  and  obedient  behavior  as  an  apprentice." 

2.  On  September  13,  1899,  P.  J.  Skelley,  an  officer  and  agent 
of  the  American  Flint  Glass  Workers'  Union,  went  up  to  Ta- 
rentum,  called  at  plaintiff's  factory,  and  asked  permission  to 
go  through  the  works,  falsely  representing  that  he  was  going 
to  start  a  glass  works  and  bottling  works.  Being  a  stranger, 
and  not  having  a  proper  permit,  the  manager  refused  his  re- 
quest* He  remained  in  Tarentum,.  stopping  at  a  hotel,  until 
after  the  19th  of  the  month.  He  had  gatherings  of  the  work- 
men and  apprentices  of  plaintiff's  works  in  his  room  at  the 
hotel  every  night,  sometimes  several  at  a  time,  and  sometimes 
<nily  two  or  three,  and  persuaded  them  to  join  the  union  he 
represented.    Among  those  joining  were  eleven  apprenticos  of 
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plaintiff.  He  administered  to  each  an  oath  or  obligation,  and 
then  declared  they  were  members  of  the  union. 

3.  Skelley  knew  the  character  of  the  plaintiff's  works  as  an 
independent  factory,  that  members  of  the  union  were  not  em- 
ployed, and  that  his  apprentices  were  bound,  in  their  inden- 
tures, not  to  join  or  become  subject  to  the  rules  and  regulations 
of  any  such  organization  as  he  represented.  He  knew  these 
facts  at  the  time  he  swore  in  these  apprentices.  He  promised 
them,  if  they  were  dismissed,  they  should  be  provided  for. 
^ome  were  paid  "  Benefits  "  as  they  were  called,  by  J.  D. 
B?cLtty,  one  of  the  defendants. 

i.  Ten  of  the  apprentices  who  joined  were  under  twenty-one 
years  of  age,  and  the  other,  although  over  twenty-one,  had  to 
make  up  for  lost  time.  No  one  had  served  half  of  his  time, 
some  not  one  year.  When  they  returned  to  the  factory,  they 
were  told  they  could  not  go  to  work  while  members  of  the 
union.    Some  quit,  and  some  remained. 

6.  The  apprentices  who  joined  the  union,  violated  the  cov- 
enant in  their  indenture.  It  subjected  them  to  the  orders  of 
the  union,  and  made  obedience  to  the  union  paramount  to 
obedience  to  their  master,  the  plaintiff. 

6.  The  object  of  Skelley  was  to  break  down  the  plaintiffs 
factory  as  a  non-union  factory ;  either  by  preventing  the  oper- 
ation of  his  works,  or  compelling  him  to  join  the  union.  He 
boasted  that  he  had  organized  six  union  factories  since  the 
preceding  June.  As  a  part  of  his  scheme  there  was  a  written 
notice  served  on  the  plaintiff  September  19,  signed  by  sixteen 
of  his  employees,  eight  of  whom  were  apprentices,  which,  no 
doubt,  was  inspired  by  Skelley,  for  it  was  after  he  had  sworn 
in  the  members,  and  while  he  was  still  in  Tarentum.  It  was 
an  impudent  paper — not  a  respectful  request,  but  an  arrogant 
demand.  It  commenced:  "On  behalf  of  the  glass  workers, 
employees  of  your  bottle  works,  the  undersigned  committee 
respectfully  submit  the  following  demands."  The  demands 
were  that  on  and  after  Monday,  September  26,  the  prices  to 
be  paid  on  the  various  kinds  ot  bottles  "  shall  be  the  same  as 
paid  by  union  houses,''  that  all  the  present  employees  be  re- 
tained and  permitted  to  join  the  union ;  and  that  all  who  had 
been  discharged  for  having  joined  the  union  be  reinstated. 

That  this  was  the  real  object  of  Skelley  is  apparent  fipom 
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another  fact.  He  was  present  in  court  during  the  entire  trial, 
but  did  not  take  the  stand  as  a  witness,  and  did  not  controvert 
or  explain  any  of  the  testimony  in  reference  to  him. 

7.  The  apprentices  who  joined  the  union,  enticed  and  pei^ 
snaded  so  to  do  by  Skelley,  violated  an  express  covenant  of  their 
indenture,  and  one  of  great  importance  to  the  plaintiff,  and 
Skelley  knew  it  at  the  time. 

8.  Skelley's  conduct  and  actions  were  very  injurious  to  the 
plaintiff  in  his  business,  and  if  repeated  and  persisted  in  here- 
after, will,  in  all  probability,  utterly  ruin  his  business. 

9.  The  other  defendants  are  the  chief  officers  of  the  Ameri- 
can Flint  Glass  Workers'  Union,  and  were  pi'esent  in  court 
during  the  trial.  They,  by  their  counsel,  openly  and  boldly 
justified  all  that  Skelley  did,  contending  that  as  an  officer  or 
agent  of  the  union,  he  had  a  perfect  right  to  interfere  with 
plaintiff's  apprentices,  persuade  them  to  join  the  union,  and 
secretly  swear  them  in  as  members.  Of  course,  if  the  union  has 
that  right,  either  Skelley  or  some  other  agent  may  go  at  any 
time  to  Tarentum,  and  thus  interfere  with  the  plaintiff's  ap- 
prentices and  business,  until  his  business  be  destroyed,  and  no 
doubt  they  will  do  so. 

The  court  entered  the  following  decree : 

It  is  ordered,  adjudged  and  decreed,  that  the  said  defendants, 
and  every  one  of  them,  individually  and  as  members  and  officers 
of  the  American  Flint  Glass  Workers'  Union,  their  agents,  ser- 
vants, employees,  and  every  of  them,  be,  and  they  are  hereby ' 
perpetually  enjoined  and  restrained  from  interfering  with  the 
apprentices  of  the  said  complainant,  indentured  to  him,  and 
from  persuading  said  apprentices,  or  any  of  them,  by  any  means 
or  in  any  manner  whatever,  to  violate  the  terms  of  their  several 
indentures  of  apprenticeship,  by  enticing  them  to  join  the  said 
American  Flint  Glass  Workers'  Union,  or  by  in  any  manner 
interfering  with  said  apprentices,  to  the  injury  of  the  said 
complainant;  and  it  is  further  ordered,  that  tiie  defendants 
pay  the  costs  in  the  case,  including  $27.20  to  the  stenographer 
for  writing  the  testimony. 

Error  amgned  was  the  decree  of  the  court 

John$  Mc  Cleave^  with  him  D.  T.  Watson  and  W.  J.  Brennen^ 
for  appellants. — It  is  one  of  the  indefeasible  rights  of  a  me- 


Digiti 


ized  by  Google 


132  FLACCCJS  v.  SMTTa 

Ai'gaments.  [199  Pit. 

ohanic  or  laborer  in  this  commonwealth,  to  fix  such  a  value  on 
his  services  as  he  sees  proper,  and  under  the  constitution  there 
is  no  power  lodged  anywhere  to  compel  him  to  work  for  less 
than  he  chooses  to  accept:  O'Neil  v.  Behanna,  182  Pa.  236; 
Cote  V.  Murphy,  159  Pa.  420. 

No  minor  can  by  the  provisions  of  the  acts  of  assembly  be 
bound  as  an  apprentice  longer  than  till  the  age  of  twenty-one : 
Bonnel  v.  Brotzman,  8  W.  &  S.  178 ;  Wood  on  Master  and 
Servant,  92 ;  Wray  v.  West,  16  L.  T.  (N.  S.)  180 ;  Drew  v. 
Peckwell,  1  E.  D.  S.  (N.  Y.)  408;  Phelps  v.  Pittsburg,  etc., 
Ry.  Co.,  99  Pa.  109. 

Equity  will  not  enjoin  an  act  that  is  not  in  violation  of  any 
legal  right,  or  that  is  not  an  actionable  wrong  at  law  :  Schouler 
on  Domestic  Relations,  sec.  487 ;  Bird  v.  Randall,  8  Burr,  1852 ; 
Haskins  v.  Royster,  70  N.  C.  601 ;  Nichol  v.  Martyn,  2  Esp. 
784 ;  Boston  Glass  Manufacturing  Co.  v.  Binney,  4  Pick.  425. 

A  man  may  advise  another  to  break  a  contract  if  it  be  not  a 
contract  for  personal  services :  Hey  wood  v.  Tillson,  75  Me.  285. 

No  case  can  be  found  where  a  court  of  equity  has  assumed 
jurisdiction  to  enjoin  a  third  party  from  inviting  or  inducing 
one  of  the  parties  to  a  contract  to  violate  its  terms :  Reynolds 
V.  Everett,  50  N.  Y.  St.  Repr.  889. 

J.  S.  Ferguson^  with  him  F.  G.  Fergtuon^  for  appellee. — 
Statutes  relating  to  apprenticeship  rest  largely  upon  the  idea 
that  a  minor  is  incapable  of  having  a  will  of  his  own  before 
reaching  maturity,  and  having  no  will  in  the  matter  is  to  be 
cared  for  and  protected  in  such  way  as  in  the  judgment  of 
the  state  will  best  subserve  the  interests  both  of  himself  and 
the  public:  Robertson  v.  Baldwin,  165  U.  S.  298. 

It  is  a  settled  principal  of  equity  jurisprudence  that  if  the 
remedy  at  law  be  doubtful,  a  court  of  equity  will  not  decline 
cognizance  of  the  suit :  Davis  v.  Wakelee,  156  U.  S.  686 ; 
American  Ins.  Co.  v.  Fisk,  1  Paige  (N.  Y.),  92. 

Where  equity  can  give  relief,  the  complainant  will  not  be 
compelled  to  speculate  upon  the  chance  of  his  obtaining  relief 
at  law :  Boyce  v.  Grundy,  8  Pet.  (U.  S.)  215 ;  Barr  v.  Es- 
sex Trades  Council,  58  N.  J.  Eq.  101 ;  Watson  v.  Sutherland, 
5  Wall.  (U.  S.)  79 ;  Westmoreland,  etc..  Natural  Gas  Co.  v. 
De  Witt,  130  Pa.  235;  Conemaugh  Gas  Co.  v.  Jackson  Farm 
Gas  Co.,  186  Pa.  448. 
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A  bill  in  equity  may  be  sustained  solely  on  the  ground  that 
it  is  the  most  convenient  remedy :  Brush  Electric  Co.'s  Appeal, 
114  Pa-  674  ;  Kirkpatrick  v.  McDonald,  11  Pa.  893 ;  Drake  v. 
Lacoe,  167,Pa.  17  ;  Warner  v.  McMullin,  181  Pa,  870. 

Opiniok  by  Mb.  Justice  Bbown,  April  15, 1901 : 
The  appellee  is  the  proprietor  of  glass  works  at  Tarentum,  in 
the  county  of  Allegheny.  In  his  complaint  he  sets  forth  that 
be  has  been  engaged  in  the  business  of  manufacturing  glass  bot- 
tles of  various  kinds,  and,  in  and  about  their  manufacture,  has 
been  compelled  to  employ  divers  workmen  and  apprentices ; 
that  the  appellants  and  others  are  members  of  an  association 
known  as  the  American  Flint  Glass  Workers'  Union,  affiliated 
with  the  American  Federation  of  Labor ;  that,  for  a  long  time 
prior  to  the  year  1894,  he  had  been  greatly  hampered  and  an- 
noyed in  his  business  by  the  control  sought  to  be  exercised  over 
his  workmen  and  apprentices  by  the  said  American  Flint  Glass 
Workers'  Union  and  the  American  Federation  of  Labor,  with 
which  it  is  affiliated ;  that  in  the  year  1894,  he  established 
his  &otory  on  an  independent  basis,  employing  no  workmen  or 
apprentices  who  were  connected  with  either  of  the  associations 
named,  and  expressly  requiring  his  said  workmen  and  appren- 
ticee  not  to  be  connected  with  the  said  American  Flint  Glass 
Workers'  Union,  and,  from  that  time  until  the  filing  of  his  bill 
of  complaint,  he  had  conducted  his  factory  as  an  independent 
one,  with  mutual  satisfaction  to  himself  and  the  men  and  ap- 
prentices employed  by  him ;  that  the  appellants  knew  his  fac- 
tory was  so  being  conducted  as  an  independent  one,  and  that 
his  workmen  and  apprentices  were  not  connected  with  the  said 
American  Flint  Glass  Workers'  Union,  and  had  agreed  not  to 
connect  themselves  with  Hie  same,  and,  particularly,  that  his 
apprentices  were  under  agreement  not  to  so  connect  themselves ; 
that  his  workmen  and  apprentices  were  working  in  harmony 
until  about  September  15,  1899,  when  the  said  appellants,  act- 
ing under  orders  of  the  said  American  Flint  Glass  Workers' 
Union,  claiming  the  right  of  declaring  strikes  and  otherwise 
interfering  with  the  employment  of  labor,  well  knowing  that 
his  apprentices  were  under  covenant  and  agreement  not  to  be 
connected  with  the  said  American  Flint  Glass  Workers'  Union, 
began  to  entice»  and  did  entice,  a  number  of  them  to  break  their 
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ooyenants  or  agreements  and  to  become  members  of  the  said 
union,  and  to  become  subject  to  the  orders  thereof,  paramount 
to  his  orders  as  their  employer ;  and  that  the  appellants,  by  so 
enticing  and  endeavoring  to  entice  his  apprentices  to  break  their 
covenants  with  him  by  becoming  members  of  the  said  Union, 
have  done  that  which  is  contrary  to  equity,  for  which  he  has 
no  adequate  remedy  at  law.  On  the  answer  to  the  appellee's 
bill  of  complaint,  and  upon  testimony  taken,  the  court  below 
found  that  Skelley,  one  of  the  appellants,  had  gatherings  of  the 
apprentices  of  the  appellee  at  his  room  in  a  hotel  and  persuaded 
them  to  join  the  union  referred  to ;  that  he  knew  the  character 
of  the  appellee's  works  as  an  independent  factory,  in  which 
members  of  the  union  were  not  employed,  and  that  his  appren- 
tices were  bound  in  their  indentures  not  to  join  or  become  sub- 
ject to  the  rules  or  regulations  of  any  such  organization  as  he 
represented ;  that  he  knew  these  facts  at  the  time  he  swore  in 
these  apprentices  as  members  of  the  union ;  that  the  apprentices 
who  joined  the  union  violated  the  covenant  of  their  indenture 
and  subjected  themselves  to  the  orders  of  the  union,  which 
made  obedience  to  it  paramount  to  obedience  to  their  employer ; 
that  the  object  of  Skelley  was  to  break  down  the  appellee's  fac- 
tory as  a  non-union  factory,  either  by  preventing  the  operation 
of  his  works  or  compelling  him  to  join  the  union ;  that  the  ap- 
prentices who  joined  the  union,  enticed  and  persuaded  so  to  do 
by  Skelley,  violated  an  express  covenant  of  their  indenture, 
which  was  one  of  great  importlnce  to  the  appellee,  and  Skelley 
so  knew  at  the  time  he  so  enticed  them ;  that  Skelley's  conduct 
and  actions  were  very  injurious  to  the  appellee  and  his  busi- 
ness, and  if  repeated  and  persisted  in,  would,  in  all  probability, 
utterly  ruin  his  business ;  that  Skelley's  codefendants,  by  their 
counsel,  openly  and  boldly  justified  him  in  all  he  did,  contend- 
ing that,  as  an  officer  or  agent  of  the  union,  he  had  a  perfect 
right  to  interfere  with  plaintiffs  apprentices,  persuade  them  to 
join  the  union,  and  secretly  swear  them  in  as  members ;  that  if 
the  union  had  that  rights  either  Skelley  or  some  other  agent 
could  go  to  Tarentum  at  any  time  and  interfere  with  the  ap- 
pellee's apprentices  and  business  until  it  would  be  destroyed. 
To  this  last  finding  there  \a  no  exception. 

This  is  not  a  controversy  between  the  employer  and  his  em- 
ployeeSi  but  between  him  and  certain  individuaJs  associated  as 
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a  labor  union,  unfriendly  to  ihe  employment  of  independent 
labor,  and  seeking  to  induce  the  apprentices  of  the  employer  to 
violate  the  terms  of  their  indentures  with  him.  No  question 
is  here  ndsed  by  the  employer  as  to  what  his  employees  may 
or  may  not  do,  and  the  complaint  sets  forth  no  misconduct  by 
them  for  which  relief  is  asked.  The  appellants,  outsiders,  hav- 
ing no  connection  with  the  business  of  the  appellee,  are  charged 
with  enticing  and  endeavoring  to  entice  the  young  men  em- 
ployed by  him  to  violate  the  covenants  of  their  apprenticeships 
with  him,  and  protection  is  prayed  for  against  the  threatened 
ruin  of  his  business,  as  found  by  the  court  below.  Having  re- 
viewed all  the  evidence,  we  are  not  persuaded  that  any  of  the 
court's  findings  of  fact  ought  to  be  disturbed,  and,  with  them 
before  us,  the  only  question  to  be  determined  lb,  whether  the 
injunction  should  go  out. 

In  the  several  statutes  called  to  our  attention  by  the  learned 
counsel  for  appellants,  we  can  find  nothing  to  aid  us.  The  act 
of  September  29,  1770,  1  Smith's  Laws,  809,  simply  provides 
that  a  minor  may  enter  into  a  valid  contract  of  apprenticeship ; 
by  that  of  May  8, 1869,  P.  L.  1260,  the  legislature  properly  de- 
clared that  ^^  it  shall  be  lawful  for  any  and  all  classes  of  mechan- 
ics, journeymen,  tradesman  and  laborers  to  form  societies  and 
associations  for  their  mutual  aid,  benefit  and  protection,  and 
peaceably  meet^  discuss  and  establish  all  necessary  by-laws,  rules 
and  regulations  to  carry  out  the  same ; "  and  the  Act  of  June  14, 
1872,  P.  L.  1175,  is  that  "it  shall  be  lawful  for  any  laborer  or 
laborers,  workingman  or  workingmen,  journeyman  or  journey- 
men, acting  either  as  individuals  or  as  the  members  of  any  club^ 
society  or  association  to  refuse  to  work  or  labor  for  any  person 
or  persons,  whenever,  in  his,  her,  or  their  opinion,  the  wages 
paid  are  insufficient,  or  the  treatment  of  such  laborer  or  laborera, 
workingman  or  workingmen,  joumejnnan  or  journeymen,  by 
his,  her,  or  their  employer,  is  brutal,  or  offensive,  or  the  continued 
labor  by  such  laborer  or  laborers,  workingman  or  workingmen, 
journeyman  or  journeymen,  would  be  contrary  to  the  rules,  reg- 
ulations, or  by-laws  of  any  club,  society  or  organization  to  which 
he,  she,  or  they  might  belong,  without  subjecting  any  person  or 
persons  so  refusing  to  work  or  labor  to  prosecution  or  indict- 
ment for  conspiracy  under  the  criminal  laws  of  this  common- 
wealth/'   But  nowhere  does  it  appear  in  the  foregoing  enact- 
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ments  that  these  intermeddTiiig  appellants  had  warrant  for  their 
interference  between  employer  and  employed  as  charged  in  the 
complaint  against  them ;  and  with  no  apprentice,  even  if  he  is 
to  be  regarded  as  a  ^^  laborer  '*  or  **  workingman  "  within  the 
meaning  of  the  last  two  acts,  complaining  that  his  employer  has 
denied  him  any  right  under  either  of  them,  further  demonstra- 
tion of  the  inapplicability  of  any  one  of  these  statutes  to  the 
question  before  us  is  certainly  not  needed. 

The  appellee  had  an  unquestioned  right,  in  the  conduct  of  his 
business,  to  employ  workmen  who  were  independent  of  any  la- 
bor union,  and  he  had  the  further  right  to  adopt  a  sjrstem  of  ap- 
prenticeship which  excluded  his  apprentices  from  membership 
in  such  a  union.  He  was  responsible  to  no  one  for  his  reasons 
in  adopting  such  a  sjrstem,  and  no  one  had  a  right  to  interfere 
with  it  to  his  prejudice  or  injury.  Such  an  interference  with  it 
was  an  interference  with  his  business,  and  if  unlawful,  cannot 
be  permitted.  The  court  found  that  the  inteference  was  inju- 
rious to  him,  and  if  allowed  to  continue  would  utterly  ruin  his 
business.  The  damages  resulting  from  such  an  injury  are  in- 
capable of  ascertainment  at  law,  and  justice  demands  that  spe- 
cific relief  be  furnished  in  a  court  of  equity.  The  test  of  equity 
jurisdiction  is  the  absence  of  a  plain  and  adequate  remedy  at 
law  to  the  injured  party,  depending  upon  the  character  of  the 
case  as  disclosed  in  the  pleadings.  If  equity  alone  can  furnish 
relief,  the  injunction  must  be  issued :  Watson  y.  Sutherland, 
6  Wall.  79.  With  this  test  applied  to  the  pleadings  and  the 
facts  found  by  the  learned  judge  in  the  court  below,  the  decree 
which  he  made  was  proper.  It  is  now  affirmed  and  the  appeal 
from  it  is  dismissed  at  the  costs  of  the  appellants. 
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Owens  V.  Haines,  Appellant. 

Wm-J^ter-bam  ehOdren-^Aet  of  April  8, 1888,  P.  L.  250. 

The  Act  of  April  8,  1888,  P.  L.  260,  which  provides  that  **  when  any 
person  shall  make  his  last  will  and  testament,  and  afterwards  shall  marry, 
or  have  a  child  or  children  not  provided  for  in  such  will,  and  die,  leaving 
s  widow  and  child,  or  either  a  widow  or  child,  or  children,  although  such 
child  or  children  be  bom  after  the  death  of  their  father,  every  such  per- 
son, so  far  as  shall  regard  the  widow  or  child  or  children  after  bom,  shall 
be  deemed  and  construed  to  die  intestate,^  applies  to  the  wills  of  women 
as  well  as  to  the  wills  of  men. 

Wau  ^Probate—JfUr-bom  children— AcU  ofAprU  8,  1888,  P.  L.  250, 
mulApra22,  1866,  P.  L.  682. 

A  child  bom  after  the  date  of  its  mother^s  will,  and  not  provided  for 
therein  may  daim  its  share  in  the  real  estate  owned  by  its  mother,  although 
five  years  have  elapsed  from  the  date  of  the  probate  of  the  will. 

WiU^Probate—DistribtUian— Evidence. 

On  a  question  of  the  distribution  of  a  testator^s  estate,  the  validity  of 
testamentary  provisions  depending  on  matters  dehors  the  record  may  be 
inquired  into  notwithstanding  probate. 

Argued  Feb.  11, 1901.  Appeal,  No.  121,  Jan.  T.,  1901,  by 
defendant,  from  judgment  of  C.  P.  Chester  Co.,  Jan.  T.,  1900, 
No.  57,  on  verdict  for  plaintiff  in  case  of  Florence  C.  Owens  v. 
Benjamin  W.  Haines,  Executor  of  Marshall  Shaw,  Deceased. 
Before  Mitchbll,  Fell,  Bbown,  Mbstbbzat  and  Potteb,  J  J. 
Affirmed. 

Ejectment  for  a  lot  of  ground  situate  on  the  southeast  comer 
of  Market  and  Walnut  streets  in  the  borough  of  West  Chester. 
Before  Bittlbb,  J. 

At  the  trial  it  appeared  that  Abi  C.  Shaw,  the  mother  of  the 
plaintiff,  owned  the  land  in  controversy,  having  become  seized 
thereof  by  devise  from  Abi  C.  Carr  on  February  16, 1864.  On 
March  11, 1867,  Abi  C.  Shaw,  who  was  the  wife  of  Marshall 
Shaw,  made  a  will,  by  which  she  devised  her  entire  estate  to 
her  husband.  On  July  28,  1867,  the  plaintiff  was  bom,  and 
was  the  only  child  of  Marshall  ghaw  and  wife.  Mrs.  Shaw 
died  on  January  9, 1892,  and  her  will  was  probated  on  Janu- 
ary 22, 1892.  The  present  suit  was  instituted  on  January  12, 
1900. 


199         137 
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Statement  of  Facts— Argumrato.  [199  Pa. 

The  court  gave  binding  instructions  for  plaintiff. 
Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

Error  assigned  was  in  giying  binding  instructions  for  plain- 
tiff. 

J.  Frank  E.  Hause^  with  him  Q-eorge  M.  Rupert^  for  appel- 
lant.— It  is  clear  under  the  authorities  that  there  could  be  no 
implied  revocation  in  Mrs.  Shaw's  will  at  common  law,  inasmuch 
as  the  common  law  required  the  concurrence  of  two  things  in 
order  to  work  such  implied  revocation,  to  wit:  marriage  and 
the  birth  of  issue  after  the  execution  of  the  testamentaiy  paper: 
Coates  V.  Hughes,  2  Binney,  498 ;  McKnight  v.  Read,  1  Whart. 
219. 

The  weight  of  authority  in  England  required  both  marriage 
and  birth  of  issue  in  order  to  effect  the  revocation  of  a  will : 
Doe  V.  Barford,  4  M.  &  S.  10 ;  Wellington  v.  Wellington,  4 
Burr.  2171 ;  Shepherd  v.  Shepherd,  6  Term  Reports,  61 ;  Doe 
V.  Lancashire,  5  Term  Reports,  58 ;  Marston  v.  Fox,  8  Ad.  & 
El.  14. 

The  statutory  directions  as  to  changes  and  alterations  are,  of 
necessity,  exclusive  of  all  others,  and  once  a  will  is  executed  in 
due  form,  so  it  must  remain,  unless  the  testator  sees  fit  to  alter 
it  by  one  of  the  methods  prescribed  by  the  statute :  Clark  v. 
Morrison,  25  Pa.  456;  Heise  v.  Heise,  31  Pa.  249;  Dixon's 
App.,  55  Pa.  427 ;  Fox  v.  Fox,  88  Pa.  21. 

This  section  of  the  statute  applies  only  to  the  wills  of  males 
and  not  to  those  of  females :  Walker  v.  Hall,  34  Pa.  483. 

When  the  register  of  wills  probates  a  testamentary  document, 
his  act  is  a  judicial  one :  Wilson  v.  Gaston,  92  Pa.  207 ;  Mc- 
Cort's  App.,  98  Pa.  33 ;  Wall  v.  Wall,  123  Pa.  552 ;  Hegarty's 
App.,  75  Pa.  315. 

It  is  submitted  that  this  question  is  set  at  rest  by  the  decision 
of  this  court  in  the  case  of  Broe  v.  Boyle,  108  Pa.  76. 

Alfred  P.  Reid^  with  him  O.  W.  Talbot,  for  appellee.— It  is 
conceded  that  at  common  law,  as  recognized  by  die  decisions 
in  this  state,  both  marriage  and  birth  of  issue  were  necessary  to 
revoke  a  will,  and  that  such  revocation  was  total. 

But  this  rule  was  changed  by  the  wills  act  of  1888,  which 
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made  either  marriage  or  birth  of  issue  a  revocation  of  a  will 
pro  tanto,  that  is,  so  far  as  regards  the  wife  by  such  subsequent 
marriage  or  after-bom  children,  but  not  beyond  that. 

The  words  '*  he,"  "  his,"  *'  him  "  in  statutes  have  been  judi- 
cially decided,  both  in  this  state  and  elsewhere,  to  include  fe- 
males as  well  as  males :  Eshelman  v.  Hoke,  2  Yeates,  609. 

The  words  '*  received  or  taken  into  his  possession  any  money," 
etc.,  in  a  penal  statute,  were  held  to  apply  likewise  to  a  female 
servant :  Rex  v.  Smith,  Russel  &  Ryan,  267. 

The  provisions  of  the  wills  act,  notwithstanding  the  language 
"  him  "  and  "  his  "  are  used  therein,  have  universally  been  con- 
strued to  apply  to  the  wills  of  females  as  well  as  of  males 
Vernon  v.  Kirk,  30  Pa,  218;  Teacle's  Estate,  163  Pa.  219 
Wagner  v.  Ellis,  7  Pa.  411;  Kurtz  v.  Saylor,  20  Pa.  206 
Knox's  Estate,  131  Pa.  220 ;  Fosselman  v.  Elder,  98  Pa.  169. 

The  reason  for  holding  that  the  birth  of  children  should  re- 
voke the  will  of  a  married  woman  are  the  same,  and  equally 
persuasive  as  in  the  case  of  a  man :  Young's  App;,  39  Pa.  116. 

The  only  effect  of  the  decree  of  probate  of  Mrs.  Shaw's  will 
was  ihsit  the  paper  probated  was  her  last  will ;  that  it  was  duly 
executed  in  accordance  with  the  law,  and  that  she  was  compe- 
tent to  make  a  will.  It  did  not  determine  its  legal  effect  It 
did  not  bar  the  appellee  from  showing  by  facts  dehors  the  record 
that  she  was  bom  after  the  date  of  the  will,  and  of  claiming 
that  as  to  her,  the  testatrix  died  intestate :  Wilson  v.  Gaston, 
92  Pa.  207 ;  McCort's  App.,  98  Pa.  33. 

The  register  must  admit  a  will  to  probate  if  duly  executed, 
notwithstanding  a  subsequent  marriage  and  birth  of  issue,  and 
he  has  nothing  to  do  with  the  effect  thereof :  Arthur's  Estate, 
28  P.  L.  J.  248. 

The  birth  of  a  child  is  a  revocation  pro  tanto  only,  leaving 
the  provisions  of  the  will  in  all  other  respects  good :  Coates  v. 
Hughes,  8  Binney,  498 ;  Baxter's  Appeal,  1  Brewster,  461 
Price  V.  Maxwell,  28  Pa.  28 ;  McLean  v.  Wade,  41  Pa.  266 
Robeno  v.  Marlatt,  136  Pa.  86;  Craft's  Est.,  164  Pa.  620 
Hegarty's  App.,  76  Pa.  603 ;  Miller's  Est.,  169  Pa.  678. 

Opinion  by  Mb.  Justice  Bbown,  April  16, 1901 : 
Abi  C.  Shaw,  the  mother  of  appellee,  was  the  owner  of  the 
real  estate  in  controversy,  having  acquired  it  by  devise  from 
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Abi  C.  Carr.  Her  husband  was  Marshall  Shaw,  the  father  of 
appellee.  On  March  11,  1867,  Mrs.  Shaw  executed  her  wiU^ 
giving  and  devising  her  entire  estate  to  her  husband,  and,  on 
July  23, 1867,  more  than  four  months  afterwards,  their  only 
child,  Florence,  was  born.  She  now  claims  that  the  real  estate 
of  the  mother,  upon  the  latter's  death,  descended  to  her  under 
the  intestate  laws,  because  she  was  born  after  the  execution  of 
the  said  will,  and  relies  upon  the  provisions  of  section  15  of  the 
Act  of  April  8,  1833,  P.  L.  250,  which  is  as  follows :  "  When 
any  person  shall  make  his  last  will  and  testament,  and  aftei^ 
wards  shall  marry  or  have  a  child  or  children  not  provided  for 
in  such  will,  and  die,  leaving  a  widow  and  child,  or  either  a 
widow  or  child  or  children,  although  such  child  or  children  be 
bom  after  the  death  of  their  father,  every  such  person,  so  far 
as  shall  regard  the  widow,  or  child  or  children  after-bom,  shall 
be'  deemed  and  construed  to  die  intestate ;  and  such  widow, 
child  or  children,  shall  be  entitled  to  such  purparts,  shares  and 
dividends  of  the  estate,  real  and  personal,  of  the  deceased,  as 
as  if  he  had  actually  died  without  any  will." 

The  effect  of  the  act  of  1888  is  not  to  absolutely  revoke  the 
will  of  a  testator,  if  a  child  or  children  be  bom  to  him  after  its 
execution ;  but,  *^  if  he  makes  his  will,  and  has  an  after-bom 
child  or  children,  not  provided  for  in  such  will,  and  he  dies, 
leaving  such  after-born  child  or  children,  so  far  as  regards  such 
child  or  children,  he  dies  intestate,  and  his  will  is  revoked  pro 
tanto : "  Walker  v.  Hall,  84  Pa.  483.  The  letter  and  spirit  of 
the  act  entitle  after-bom  children,  for  whom  no  provision  is 
made  in  the  will  of  their  father,  to  the  same  interest  in  the  real 
estate  of  which  he  died  seized  *^  as  if  he  had  actually  died  with- 
out a  will ; "  Robeno  v.  Marlatt,  136  Pa.  85. 

The  objection  is  made  by  the  appellant  that  the  act  applies 
only  to  the  wills  of  males,  and  not  to  those  of  females.  This 
is  technical  and  unreasonable.  In  the  reasonable  interpretation 
of  statutes,  the  words  "  he,"  **  his  "  and  **  him  "  have  repeatedly 
been  held  to  include  women  as  well  as  men ;  and  the  words 
**  any  person,"  in  this  act,  even  if  followed  by  "  his,"  "widow," 
*'  father  "  and  "  as  if  he  had  actually  died  without  any  will," 
must,  in  the  case  of  a  testatrix,  be  read  as  if  they  were  fol- 
lowed by  **her,"  "widower,"  "mother"'  and  "as  if  she  had 
actually  died  without  any  will."    No  such  strained  oonstroo^ 
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turn  as  that  placed  upon  the  act  by  the  appellant  can  be  found 
from  Dinah  Duncan's  Estate,  3  Smith's  Laws,  164,  in  which 
YsATBS,  J.,  said  '*  the  uniform  practice  had  been  to  distribute 
the  personal  property  of  widows,  who  were  mothers,  in  the  same 
manner  as  that  of  fathers,  under  the  law  of  1705 ;  and  the  word 
'  him '  or  ^  his '  included  as  well  the  female  as  the  male  sex  by 
the  fair  rules  of  construction," — a  view  concurred  in  by  Ship- 
PEN,  C.  J.,  and  BnACKBNRiDGB  and  Smith,  JJ.,— down  to 
Young's  Appeal,  39  Pa.  115,  where  a  testatrix  was  declared  to 
have  died  intestate  as  to  a  son  bom  after  the  execution  of  her 
wilL  Upon  the  death  of  Abi.  C.  Shaw,  on  January  9, 1892, 
her  real  estate  descended  to  her  daughter  and  only  child,  Flor- 
ence, the  appellee,  bom  after  the  execution  of  her  will ;  for,  as 
to  her  child,  she  had  died  intestate.  The  husband  and  father 
had  his  life  estate  in  the  property,  but,  at  bis  death,  the  right 
of  possession  was  in  the  child,  who  had  held  the  fee  from  the 
death  of  the  mother. 

The  will  of  appellee's  mother  was  admitted  to  probate  on 
January  22, 1892.  This  suit  was  brought  January  12,  1900, 
and,  no  appeal  having  been  taken  from  the  decree  of  probate 
within  five  years,  as  provided  in  the  Act  of  April  22,  1856,  P. 
L.  532,  the  further  objection  is  made  to  the  appellee's  right  to 
recover,  that  the  devise  to  the  father  had  become  absolute  and 
the  property  had  passed  under  his  will,  as  therein  directed. 
The  paper  presented  to  the  register  for  probate  as  the  will  of 
Abi  C.  Shaw  was  her  will,  and  that  officer  could  not  have  re- 
fused to  admit  it  to  probate.  It  had  not  been  revoked  by  the 
birth  of  the  appellee,  but  was  still  the  will  of  the  mother,  the 
provisicms  of  which,  however,  did  not  affect  the  appellee  nor 
her  right  to  inherit  all  the  real  estate  of  the  testatrix,  subject 
to  the  life  estate  of  the  husband  and  father.  There  was,  there- 
fore, nothing  in  the  decree  of  the  register  admitting  this  will 
to  probate  from  which  the  appellee  could  or  should  have  ap- 
pealed. It  was,  we  repeat,  the  will  of  her  mother  when  ad- 
mitted to  probate,  is  so  tonlay,  and  always  will  remain  such, 
except  as  to  her  child,  as  to  whom,  in  the  words  of  the  statute, 
she  died  intestate.  Within  the  five  years,  or  after,  at  any  time, 
the  child,  in  disregaixl  of  this  will,  of  no  effect  as  to  her,  could 
have  claimed,  and  can  claim,  from  the  mother's  estate  what 
the  intestate  laws  gave  her.    Its  probate  was  for  the  register. 
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Its  effect,  under  the  statute,  is,  at  all  times,  for  the  court  in 
which  that  question  may  arise:  Miller's  Estate,  159  Pa.  662. 

On  the  question  of  the  distribution  of  a  testator's  estate, 
the  validity  of  testamentary  provisions  depending  on  matters 
dehors  the  record  may  be  inquired  into,  notwithstanding  pro- 
bate: Craft's  Estate,  164  Pa.  620.  In  Broe  v.  Boyle,  108  Pa. 
76,  relied  upon  by  the  appellant,  the  will  had  been  absolutely 
revoked  by  the  marriage  of  Jane  Boyle ;  but,  in  the  absence  of 
a  contest  over  it  within  five  years  from  its  probate  by  those 
who  might  have  insisted  upon  its  absolute  revocation  by  the 
marriage  of  the  testatrix,  it  was  held  to  be  conclusive.  That 
testatrix,  after  the  death  of  her  husband,  had  power  to  devise 
her  I'eal  estate  as  she  pleased  and  to  republish  her  will  revoked 
by  her  marriage.  This  one  could  not  devise  hers  away  from  a 
child  that  might  be  bom  to  her  afterwards.  Such  a  child  is 
here,  raising  no  question  about  her  mother's  will,  nor  its  pro- 
bate by  the  register,  but  pointing  to  the  statute,  which  declares 
that  the  mother  did  not  have  power  to  do  what  she  did,  and 
that,  as  to  her,  she  died  intestate.  What  we  said  in  Broe  v. 
Boyle,  supra,  sustains  her,  and  we  now  repeat  it :  *^  It  is  true 
the  register's  jurisdiction  in  the  probate  of  wiUs  is  confined  to 
the  question  whether  the  paper  has  been  legally  executed  as 
the  will  of  the  testator.  It  does  not  determine  his  title  to  the 
property,  nor  his  power  to  devise  or  bequeath  the  same  at  the 
time,  nor  in  the  manner  indicated  by  the  will.  Hence  it  was 
held,  in  Hegarty's  Appeal,  25  P.  F.  Smith,  608,  in  case  of  the 
devise  for  a  religious  use,  and  the  testator  died  within  a  month 
after  the  date  of  the  will,  the  heirs  at  law  of  the  testator  were 
not  concluded  by  the  act  of  1856  from  claiming  the  property 
thus  devised,  although  no  caveat  nor  action  at  law  was  entered 
within  five  years  after  the  probate  of  the  will.  The  .probate 
does  not  give  additional  power  to  do  an  act  which  the  testator 
was  not  authorized  to  perform,  but  makes  conclusive  such  a 
disposition  of  his  property  as  he  was  authorized  to  devise,  and 
did  devise,  according  to  the  forms  of  law," 

Proper  direction  was  given  to  the  jury  to  find  for  the  ap- 
pellee, and  the  judgment  on  the  verdict  is  affirmed. 
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Jones's  Estate. 

Trust  and  trustees— Spendthrift  trustr— Payment  of  income  to  cestui  que 
trust. 

At  the  iDBtanoe  of  a  cestui  que  trost  in  a  strict  spendthrift  trust,  receipts 
for  income  were  prepared  in  advance  of  the  payment  of  the  money,  leav- 
ing the  amount  to  be  filled  in  when  it  was  ascertained  how  much  the  pay- 
ment was  to  be,  and  these  receipts  were  intrusted  by  the  cestui  que  trust 
to  his  wife,  who  went  to  the  trustee  and  received  the  money  by  checks 
payable  either  to  her  order  or  to  the  order  of  her  husband.  Sometimes 
the  cestui  que  trust  would  go  in  person  taking  a  check  either  to  the  order 
of  himself  or  his  wife.  In  this  way  numerous  payments  of  interest  were 
made  by  the  trustee.  Subsequently  the  cestui  qjpe  trust  was  arrested  for 
nonsapport  at  the  instance  of  his  wife.  This  resulted  in  an  agreement  by 
the  terms  of  which  the  cestui  que  trust  was  to  give  to  his  wife  a  portion 
of  his  income  from  the  trust  estate.  The  agreement  provided  that  checks 
for  the  portion  of  the  income  payable  to  the  wife  should  be  drawn  to  the 
order  of  the  cestui  que  trust  and  should  be  indorsed  by  him  to  the  order 
of  his  wife,  and  that  these  checks  so  indorsed  should  remain  with  the  trus- 
tee who  was  personally  to  deliver  them  to  the  wife.  These  methods  of 
payment  did  not  originate  with  the  trustee,  nor  were  they  pursued  at  his 
instance,  or  in  obedience  to  his  direction.  Held,  that  the  payments  were 
properly  made  by  the  trustee  to  the  cestui  que  trust,  and  that  the  latter 
oould  not  compel  the  trustee  to  pay  them  a  second  time. 

Argaed  Feb.  18,  1901.  Appeal,  No.  19,  Jan.  T.,  1901,  by 
G^rge  B.  Jones,  from  decree  of  O.  C.  Chester  Co.,  HiRTnitming 
exceptions  to  auditor's  report  in  the  Estate  of  Mary  Jones, 
Deceased.  Before  Mitohell,  Fell,  Bbown,  Mestbbzat  and 
PoiTSS,  JJ.    Affirmed. 

Exceptions  to  the  report  of  John  J.  Pinkerton,  Esq.,  auditor. 
The  facts  are  stated  at  length  in  the  opinion  of  the  Supreme 
Court. 

Hrror  assigned  was  deeree  dismissing  exceptions  to  auditor^s 
report. 

WUHam  M.  Hayes^  with  him  J.  Carroll  Hayes^  for  appellant. 
— ^When  trustees  unlawfully  part  with  trust  funds  committed 
to  their  care,  they  cannot  justly  complain  if  they  are  held  re- 
sponsible: Stambaugh's  Est,  185  Pa.  586;  Thackara  y.  Mint- 
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zer,  100  Pa.  161 ;  Mehaffey's  Est,  189  Pa.  281 ;  Phila.  Trust, 
etc.,  Co.  V.  Guillou,  100  Pa.  258 ;  Reiflf  v.  Mack,  160  Pa.  266 ; 
Holmes  v.  Tallada,  125  Pa.  133. 

C  WenUy  Talbot^  for  appellee. — In  the  case  now  under  con- 
sideration, we  have  no  questions  involving  the  right  of  a  cestui 
que  trust  to  transfer  his  income  in  his  trust  estate  ;  nor  as  to 
the  right  of  the  trustee  to  pay  out  the  income  upon  the  order 
of  the  cestui  que  trust.  We  have  paid  the  income  to  the  cestui 
que  trust,  and  he  has  given  the  trustee  his  written  vouchers 
for  the  same,  in  which  he  acknowledges  having  received  the 
moneys. 

Opinion  by  Mb.  Justice  Bbown,  April  15, 1901 : 
A  spendthrift  trust  was  clearly  created  for  the  appellant  by 
the  will  of  bis  mother.  She  directed  that  $15,000  should  be 
paid  to  a  tiiistee  for  her  son,  who  is  ^'  to  place  the  same  out  at 
interest  upon  good  security,  collect  the  interest  thereof  and  pay 
it  over  from  time  to  time,  as  it  shall  be  received,  to  my  son, 
George  B.  Jones,  during  his  natural  life,  but  the  principal  or 
the  interest  of  said  trust  fund  whilst  in  the  hands  of  the  trus- 
tee shall  not  be  taken  or  used  or  in  any  way  become  liable  for 
the  debts  of  my  said  son,  George  B.  Jones,  now  contracted  or 
hereafter  to  be  contracted."  By  the  terms  of  this  trust,  the 
trustee  must  pay  the  interest  to  the  cestui  que  trust  from  time 
to  time  as  it  shall  be  received,  and,  if  he  made  payments  in  dis- 
regard of  this  condition  of  the  trust,  which  he  accepted,  the 
appellant  can  legally  ask  that  he  be  surcharged,  no  matter 
what  equitable  or  moral  reasons  may  be  urged  for  credits  so 
taken  by  him. 

The  first  assignment  of  error  challenges  thirty  credits  asked 
for  by  the  trustee  in  his  account,  for  sums  ranging  from  95.60 
to  $160.  On  exception  to  them,  they  were  allowed  by  the  au- 
ditor and  the  court  below.  The  facts  found  by  the  auditor 
relating  to  these  payments,  or  to  any  of  the  other  items  ex- 
cepted to,  cannot  now  be  reviewed,  for  the  voluminous  testi- 
mony submitted  to  him,  and  referred  to  by  the  court  below,  has 
not  been  brought  up  to  us  in  the  paper-book  of  the  appellant 
In  the  auditor's  report  we  have  some  extracts  from  it  and  copies 
of  certain  agreements,  which  fully  justify  the  findings  of  &ot 
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as  based  upon  them ;  and,  if  the  legal  conclusions  of  the  aur 
ditor  and  4he  learned  judge  below  were  correct,  this  decree  can- 
not be  disturbed.  The  first  twenty-five  of  the  said  thirty  items 
of  credit  are  for  payments  to  the  cestui  que  trust ;  the  remain- 
ing five  are  for  moneys  paid  upon  the  receipts  of  Jones,  and  the 
finding  of  the  auditor  as  to  all  of  them  is  ^^  that  for  each  and 
eyery  payment  ....  the  money  for  which  credit  is  taken  was 
paid  either  to  George  B.  Jones,  or  to  some  person  designated 
by  him  to  receive  it,  and  for  which  he  gave  to  Wolff,  the  trus- 
tee, his  receipt."  As  to  the  said  first  twenty-five  items,  the 
auditor  found  as  follows:  "They  were  paid  to  George  B, 
Jones,  and  his  receipts  therefor  given  to  the  trustee.  The 
practice  with  reference  to  these  payments  was,  in  most  in- 
stances, to  prepare  a  receipt  in  advance  of  getting  the  money, 
leaving  the  amount  to  be  filled  in  when  it  was  ascertained  how 
much  the  payment  was  to  be,  and  these  receipts  were  intrusted 
by  George  B.  Jones  to  his  wife,  Lottie  H.  Jones,  who  went  to 
the  trustee  and  received  the  money  by  checks  payable  either  to 
her  order  or  to  the  order  of  her  husband.  Sometimes  George 
B.  Jones  went  in  person  and  received  the  sums  for  which  he 
receipted,  taking  a  check  either  to  the  order  of  himself  or  his 
wife.  It  nowhere  appears  that  this  method  of  receiving  the 
money  originated  with  Wolff,  the  trustee,  or  was  pursued  at 
hb  instance,  or  in  obedience  to  his  direction.  So  far  as  can 
be  seen,  the  plan  was  to  enable  the  wife  to  purchase  necessary 
articles  of  food  and  clothing  for  the  family,  which  consisted 
of  Greorge  B.  Jones,  the  husband,  Lottie  H.  Jones,  the  wife, 
and  their  son.  .  .  .  This  method  of  paying  the  interest  by  the 
ti-ustee,  and  the  receipting  and  receiving  of  it  by  George  B. 
Jones  was  one  adopted  by  the  latter,  without  any  coercion 
wJiatever  on  the  part  of  Hiram  G.  Wolff,  and  was  wholly  and 
entirely  for  the  convenience  of  Jones." 

By  the  second  assignment  the  appellant  asks  that  his  trustee 
be  surcharged  for  if435.95,  money  paid  to  Lottie  H.  Jones  from 
July  17, 1896,  to  February  18, 1897,  and  for  $99.60  paid  Thomas 
&  Thomas.  The  relations  between  Jones  and  his  wife  had 
been  unhappy  for  some  time  prior  to  July  17,  1896.  A  court  in 
Colorado  had  made  a  decree  requiring  him  to  pay  alimony  to 
her,  and,  failing  to  comply  with  the  order  so  made,  he  had  been 
sent  to  jaiL  A  conference  was  thereupon  had  between  him 
Voii.  cxcix — 10 
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and  his  wife,  through  counsel,  and  an  agreement,  in  writing, 
was  entered  into  and  executed  by  them,  by  the  terms  of  which 
Jones  agreed  that  he  would  give  to  his  wife  a  certain  portion 
of  his  income  and  pay  Thomas  &  Thomas  a  fee,  to  which  he 
now  excepts.  The  agreement  provided  that  all  checks  in  pay- 
ment of  the  income  from  the  trust  estate  should  be  drawn  to 
the  order  of  Jones  ;  that  the  checks  representing  the  amount 
due  and  to  be  paid  Lottie  H.  Jones  should  be  specially  in- 
dorsed by  the  said  George  B.  Jones,  "payable  to  the  order  of 
I^ttie  H.  Jones ;  "  and  that  he  should  allow  the  said  checks, 
so  indorsed,  to  remain  with  Wolff,  the  trustee,  who  was  to 
personally  deliver  them  to  the  wife.  These  two  items,  now  ex- 
cepted to,  were  paid  as  provided  for  in  the  agreement  just  re- 
feiTcd  to.  The  items  of  credit  referred  to  in  the  third  assign- 
ment were  all  paid  by  checks  drawn  to  the  order  of  George  B. 
Jones,  and  by  him  indorsed  over  to  his  wife,  Lottie  H.  Jones, 
and  he  gave  his  receipt  for  them  to  the  trustee.  Not  one  of 
the  payments  brought  to  our  attention  by  the  three  foregoing 
assignments  was  made  by  the  trustee  of  his  own  motion,  or  in 
consequence  of  any  legal  process,  to  pay  and  discharge  a  debt 
or  liability  of  the  cestui  que  trust ;  not  one  of  them  was  made 
in  pursuance  of  any  transfer  or  assignment  made  by  the  latter 
to  satisfy  a  creditor  or  to  raise  money  by  anticipating  his  income, 
and  not  one  of  them  was  made  in  violation  of  the  intention  of 
the  testatrix,  the  constant  and  controlling  direction  to  the  trustee, 
that  her  improvident  son  should  himself  receive  her  bounty. 
Every  payment  to  which  he  now  objects  was  made  to  him  di- 
rectly, or  to  someone  whom  he  authorized  to  receive  it,  and  upon 
his  receipt  to  the  trustee  for  it.  In  every  instance,  payment 
was  made  to  him  in  a  manner  directed  by  him,  for  his  own 
benefit,  and  adopted  at  his  request  by  the  trustee,  who  at  all 
times  seemed  willing  to  humor  him.  Yet  he  now  asks  that 
the  trustee  pay  him  again  these  payments  already  made  to  him 
by  checks,  for  which  he  gave  proper  receipts  and  which  he  in- 
dorsed to  others,  simply  because  the  money  had  not  been 
actually  paid  to  him  in  currency  or  coin.  His  present  conten- 
tion cannot  be  otherwise  understood,  and  the  learned  auditor 
and  court  below  justly  set  their  faces  against  it.  So  clear  and 
80  marked  is  the  distinction  between  this  case  and  those  relied 
upon  by  the  appellant  to  sustain  his  unconscionable  claims  that 
we  need  not  discuss  it. 
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Under  the  testimonj  submitted  to  him,  the  auditor  found 
that  the  pajrments  questioned  by  the  fifth  assignment  were 
all  properly  made  by  the  trustee  for  the  estate ;  and,  for  satis- 
factory reasons  stated  by  him,  he  refused  to  disturb  the  com- 
missions charged.  In  his  report  he  has  carefully  considered 
and  intelligently  disposed  of  all  the  questions  raised,  and  the 
court  properly  confirmed  what  he  did.  All  the  assignments 
are  overruled.  The  decree  is  affirmed  and  the  appeal  dismissed 
at  the  appellant's  costs. 


19S         147 
24  so  335 


Girton  v.  Lehigh  Valley  Railroad  Company,  Appellant. 

N€gUgenee-^BaUroad&^Pa8sengtTS~-AUghUng  from  traiip^  Crossing 
^aeks  at  station. 

In  an  action  by  a  passenger  against  a  railroad  company  to  reoover  dam- 
ages  for  personal  injuries,  a  verdict  and  judgment  for  the  plaintiff  will  be 
sustained  where  the  evidence  tends  to  show  that  the  plaintiff  with  a  young 
child  alighted  with  the  help  of  the  brakeman  on  the  side  of  a  two-track 
railroad  directly  opposite  the  station  and  platform  of  her  destination ;  that 
it  was  necessary  for  plaintiff  to  reach  her  home  to  cross  the  two  tracks ; 
that  the  space  between  the  platform  and  the  point  where  plaintiff  alighted 
had  been  filled  and  leveled  up  by  the  railroad  company  to  enable  its  pas- 
sengers to  cross  over  to  and  from  the  depot ;  that  this  was  not  only  the 
usual  and  customary  way,  but  the  only  way  provided  by  the  company ;  that 
plaintiff  remained  standing  with  her  child  by  her  side  after  she  had  alighted 
from  the  train,  until  it  had  pulled  by  her  perhaps  a  car^s  length,  when  she 
looked  up  and  down  the  track  to  see  if  there  was  any  other  train  coming ; 
that  there  was  no  train  in  sight,  except  the  one  from  which  she  had  alighted, 
and  none  to  be  heard ;  that  she  then  started  to  cross  and  passed  on  until 
she  reached  the  space  between  the  two  tracks,  where  she  stopped  and  again 
looked  up  and  down  the  tracks  to  see  if  there  was  any  train,  but  there  was 
none  in  sight ;  that  she  glanced  around  at  her  child  and  saw  he  was  by  her 
side ;  that  she  then  started  across  the  last  track,  and  had  gotten  across,  and 
was  stepping  up  with  one  foot  raised  to  the  platform,  when  she  was  struck 
by  an  express  train  which  suddenly  came  around  a  curve  a  few  hundred 
feet  away,  after  plaintiff  had  started  across  the  last  track,  some  minutes 
late,  running  at  a  very  rapid  and  unusual  rate  of  speed,  and  without  blow- 
ing a  whistle  or  ringing  a  bell. 

POTTEB,  J.,  dissents. 

Argued  Feb.  25, 1901.    Appeal,  No.  288,  Jan.  T.,  1900,  by 
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defendant,  from  judgment  of  C.  P.  Wyoming  Co.,  Oot.  T^  1899, 
No.  131,  on  verdict  for  plaintiff  in  case  of  Lorenzo  E.  Girton 
and  Maud  Girton  v.  The  Lehigh  Valley  Railroad  Company. 
Before  MgCollum,  C.  J.,  Mitohbll,  Bbowk,  Mbstbezat  and 
PoTTBE,  JJ.     Affirmed, 

Trespass  for  personal  injuries.     Before  Dunham,  P.  J. 

At  the  trial  it  appeared  that  on  July  24,  1899,  Maud  R.  Gir- 
ton, the  wife  of  L.  E.  Girton,  was  injured  while  crossing  the 
tracks  of  the  defendant  company  at  Ransom  station.  The  cir- 
cumstances of  the  accident  are  stated  at  length  in  the  opinion 
of  the  Supreme  Court.  The  court  refused  to  give  binding  in- 
structions  for  defendant. 

Verdict  and  judgment  for  L.  E.  Girton  for  $2,129,  and  for 
Maud  R.  Girton,  $2,001.98.     Defendant  appealed. 

Hrror  assigned  was  in  refusing  to  give  binding  infttroctions 
for  defendant. 

F.  W.  Wheaton  and  Charles  E.  Terry^  for  appellant. — Maud 
R.  Girton,  with  full  knowledge  of  a  safe  way  of  egress  from 
defendant's  premises,  voluntarily  chose  a  way  of  known  danger, 
without  which  the  injury  could  not  have  happened :  Dell  v. 
Phillips  Glass  Co.,  169  Pa.  66-1 ;  Hill  v.  Twp.  of  Tionesta,  146 
Pa.  11 ;  Haven  v.  Pittsburg  &  Allegheny  Bridge  Co.,  161  Pa. 
620  ;  Mulherrin  v.  Del.,  Lack.  &  Western  R.  R.  Co.,  81  Pa.  866 ; 
Penna.  R.  R.  Co.  v.  Zebe,  87  Pa.  423  ;  Flanagan  v.  Phila.,  Wil- 
mington &  Baltimore  R.  R.  Co.,  181  Pa.  287 ;  Drake  v.  Penna. 
R.  R.  Co.,  137  Pa.  862 ;  Sullivan  v.  Phila.  &  Reading  R.  R.  Co., 
80  Pa.  288 ;  Sturgis  v.  Detroit,  etc.,  R.  R.  Co.,  72  Mich.  619. 

Plaintiff  was  guilty  of  contributory  negligence:  Lees  ▼. 
Phila.  &  Reading  R.  R.  Co.,  164  Pa.  46 ;  Baker  v.  Penna.  R.  R. 
Co.,  182  Pa.  336. 

Mrs.  Girton  was  a  trespasser ;  Gillis  v.  Penna.  R.  R.  Co.,  69 
Pa,  129;  Baltimore  &  Ohio  R.  R.  Co.  v.  Schwindling,  101  Pa. 
261;  Allerton  v.  Boston.  &  Maine  R.  R.  Co.,  146  Mass.  241 ; 
Mulherrin  v.  Del.,  Lack.  &  Western  R.  R.  Co.,  81  Pa.  866 ; 
Phila.,  &  Reading  R.  R.  Co.  v.  Hummell,  44  Pa.  376 ;  Redigan 
V.  Boston  &  Maine  R.  R.  Co.,  166  Mass.  44 ;  Drake  v.  Penna. 
R.  R.  Co.,  137  Pa.  862 ;  Johnson  v.  Boston  &  Maine  R.  R. 
Co.,  126  Mass.  76. 
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Paul  J.  Sherwood^  for  appellees. — The  case  was  for  the  jury: 
BettB  V.  Lehigh  VaUey  R.  R.  Co.,  191  Pa.  675 ;  Flanagan  v. 
PhUa.,  WUmington  &  Baltimore  R.  R.  Co.,  181  Pa.  287 ;  Del., 
Lack.  &  Western  R.  R.  Co.  v.  Jones,  128  Pa.  308 ;  Chesapeake 
&  Ohio  Ry.  Co.  v.  King,  49  L.  R.  A.  102;  Gaynor  v.  Old 
Colony  &  Newport  R.  R.  Co.,  100  Mass.  208 ;  Warren  v.  Pitch- 
barg  R.  R.  Co.,  8  Allen,  227  ;  Caswell  v.  Boston  &  Worcester 
R.  R.  Co.,  98  Mass.  194 ;  Mayo  v.  Boston  &  Maine  R.  R.  Co., 
104  Mass.  137  ;  Parsons  v  New  York  Central  &  Hudson  River 
R.  R.  Co.,  113  N.  Y.  366 ;  Penna.  R.  R.  Co.  v.  Aspell,  23  Pa, 
147 ;  Penna.  R.  R.  Co.  v.  White,  88  Pa.  327 ;  Ray  on  Passenger 
Carriers,  sec.  46  ;  Betts  v.  Lehigh  Valley  R.  R.  Co.,  191  Pa.  679. 

Opinion  by  Me.  Jtjsticb  Brown,  April  22, 1901 : 
The  complaint  of  the  appellant  is  that  the  jury  were  allowed 
to  pass  upon  the  question  of  its  liability  to  the  appellees.  Af- 
ter all  the  facts  had  been  presented,  the  court  was  asked  to  in- 
struct them  that  they  should  find  for  the  defendant ;  and  the 
refusal  to  so  instruct  them  is  the  alleged  error  which,  by  the 
two  assignments,  we  are  asked  to  correct.  No  error  in  the  ad- 
Hussion  or  rejection  of  evidence  has  been  assigned  ;  and  we  are 
not  asked  to  disturb  the  judgment  for  any  erroneous  instructions 
in  the  general  charge  of  the  learned  trial  judge,  who,  through- 
out it,  carefully,  intelligently  and  correctly  explained  the  con- 
ditions under  which  the  defendant  could  be  held  liable  by  the 
plaintiffs.  We  are,  therefore,  simply  to  determine  whether,  un- 
der the  admitted  and  proven  facts,  the  case  should  have  gone 
to  the  jury.  . 

The  unquestioned  facts  are,  that  on  the  afternoon  of  July  24, 
1899,  Maud  R.  Oirton,  one  of  the  plaintiffs,  with  her  son,  about 
sii  years  old,  started  from  Wilkes-Barre  for  Ransom  on  a  pas- 
senger train  of  the  defendant  company,  and,  a  little  after  five 
o'clock  reached  the  latter  place.  Between  these  points  there 
are  double  tracks,  and  the  plaintiff  went  over  the  north,  or  west- 
bound, one.  The  depot  and  platform  at  Ransom  are  along  the 
south,  or  east-bound,  track.  When  the  train  stopped  on  the 
west-bound  track,  the  plaintiff  and  her  son  were  helped  by  the 
Itfakeman  to  alight  directly  opposite  the  depot  and  platform, 
the  two  tracks  being  between  her  and  them.  Along  and  out- 
side the  west-bound  track  was  a  cinder  fill  or  walk  leading  to  a 


Digiti 


ized  by  Google 


150  GIRTON  V.  RAILROAD  CO. 

Opinion  of  the  Court.  [199  2%, 

public  road  about  one  hundred  feet  from  the  point  at  which  the 
plaintiff  alighted  from  the  train.  Ttiis  road  crossed  the  tracks 
and  led  to  the  Susquehanna  river,  on  the  opposite  side  of  which 
she  and  her  husband  lived.  Mrs.  Girton  expected  him  to  meet 
her  at  the  depot,  and,  to  reach  it,  she  was  bound  to  cross  the 
tracks,  going  either  directly  across,  or  up  to  the  road,  crossing 
there  and  then  going  down  along  the  east-bound  track  until  she 
reached  the  depot.  All  the  space  from  the  platform  in  front 
of  the  depot  across  to  the  point  where  she  and  her  child  were 
standing  after  they  had  alighted  from  the  train  was  filled  and 
leveled  up  by  the  railroad  company,  and,  while  walking  across 
it,  an  express  train,  coming  along  the  east-bound  track  at  a  veiy 
high  rate  of  speed,  struck  and  killed  the  child,  and,  though  per^ 
haps  not  admitted,  manifestly  injured  the  mother. 

The  facts  which  the  jury  could  have  found  from  the  testi- 
mony are,  that  the  space  between  the  platform  in  front  of  the 
depot  across  to  the  cinder  walk,  along  the  west-bound  track, 
had  been  filled  and  leveled  up  by  the  railroad  company,  to  en- 
able its  passengers  to  cross  over  to  and  from  the  depot ;  that 
this  was  not  only  the  usual  and  customary  way  over  which  pas- 
sengers came  to  and  went  from  the  depot,  and  from  trains  on 
the  west-bound  track,  but  it  was  the  way  provided  by  the  com- 
pany for  that  purpose  and  to  enable  passengers  coming  on  the 
west-bound  track  to  reach  the  ferry ;  that  Mrs.  Girton  remained 
standing  with  her  child  by  her  side  after  she  had  alighted  from 
the  train,  until  it  had  pulled  by  her  perhaps  a  car's  length,  when 
she  looked  up  and  down  the  track  to  see  if  there  was  any  other 
train  coming ;  that  there  was  no  train  in  sight,  except  the  one 
from  which  she  had  alighted,  and  none  to  be  heard ;  that  she 
then  started  across  and  passed  on  until  she  reached  the  space 
between  the  two  tracks,  where  she  stopped  and  ag^in  looked 
up  and  down  the  tracks  to  see  if  there  was  any  train,  but  there 
was  none  in  sight ;  that  she  glanced  around  at  her  child  and  saw 
he  was  by  her  side  ;  that  she  then  started  across  the  last  track 
and  had  gotten  across,  and  was  stepping  up,  with  one  foot  raised 
to  the  platform,  when  she  was  struck  by  the  Black  Diamond 
Express,  which  suddenly  came  around  the  curve,  a  few  hundred 
feet  away,  after  she  had  started  across  the  last  track,  some  min- 
utes late,  running  at  a  very  rapid  and  unusual  rate  of  speed, 
and  without  blowing  a  whistle  or  ringing  a  belL 
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The  case  was  clearly  for  the  jury,  and,  under  the  foregoing 
foots,  all  either  admitted  or  sustained  by  sufficient  proofe,  it  could 
not  have  been  withdrawn  from  them.  Reference  need  only  be 
made  to  Del.,  Lack.  &  Western  R.  R.  Co.  v.  Jones,  128  Pa.  808, 
Flanagan  y.  Phila.,  Wilmington  &  Baltimore  Railroad  Co.,  181 
Pa.  237,  and  Betts  v.  Lehigh  Valley  Railroad  Co.,  191  Pa.  675. 
In  submitting  the  case,  the  instructions  of  the  learned  trial  judge 
to  the  jury  were  as  follows :  "We  leave  it  to  you  to  say  whether 
the  company  had  provided  such  a  place  and  whether  it  was  the 
usual  place  to  cross  from  the  cinder  path  over  to  the  depot  for 
persons  who  had  a  right  and  whose  privilege  it  was  to  go  to  the 
depot,  or  for  persons  who  were  deposited  there  and  were  expect- 
ing to  go  on  the  other  side  of  the  track  to  go  across  to  the  ferry, 
for  instance,  or  to  some  house  on  the  river  side  of  the  track.  If 
it  had  invited  her  there  then  she  would  not  be  a  trespasser.  If 
it  was  not  the  usual  way  for  that  kind  of  persons  to  go — ^persons 
who  had  come  up  on  the  train,  or  for  persons  taking  the  trains, 
or  for  persons  who  had  been  deposited  upon  the  cinder  path, 
by  the  company — to  the  other  side  of  the  tracks,  if  it  was  not 
the  usual  way  provided  by  the  company,  then  she  would  be  a 
trespasser,  and  the  company  would  not  be  responsible  for  any 
injury  that  it  did  to  her,  except  for  a  wanton  and  malicious  in- 
jury ;  and  there  is  no  evidence  in  this  case  that  the  injury  this 
plaintiff  received  was  wantonly  or  maliciously  inflicted.  So  that 
she  could  not  recover  if  this  was  not  a  place  that  was  provided  by 
the  company  and  held  by  it  out  for  people  of  that  kind  to  pass 
over  to  the  depot,  or  to  the  ferry,  or  wherever  they  might  desire 
to  go  upon  that  side  of  the  track,  after  being  passengers  upon 
the  train.  ...  If  she  stopped,  looked  and  listened,  as  I  said 
before,  and  saw  the  train  and  attempted  to  pass  over  the  tracks  in 
front  of  it,  if  the  train  was  in  sight  and  she  either  saw  it  or  by  the 
use  of  ordinary  care  and  attention  could  have  seen  it,  it  was  her 
duty  not  to  attempt  to  cross  in  front  of  it.  If,  on  the  other  hand, 
she  came  to  that  crossing  and  stopped,  looked  and  listened,  and 
the  train  was  not  in  sight,  so  that  she  could  not  have  seen  it  and 
did  not  see  it,  and  the  place  she  attempted  to  cross  was  the  one 
provided  by  the  company  for  passengers  ordinarily  to  cross  in  go- 
ing to  the  ferry,  and  she  was  injured  then  in  attempting  to  cross, 
and  the  company  was  negligent  in  not  giving  the  signals  or  in 
tiie  running  of  its  train,  then  she  and  her  husband  would  be  en- 
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titled  to  recover  for  the  actual  damage  they  suffered  by  reason  of 
the  injury  inflicted  by  this  defendant  company."  The  appellant 
cannot  complain  of  these  instructions,  and  the  refusal  of  the  first 
point  submitted  by  it  was  properly  consistent  with  them. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 

Potter,  J.,  dissents. 
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Mory,  Appellant,  t;.  Oley  Valley  Railway  Company. 

Street  railways—BctUroada^Campany  organized  under  general  raU* 
road  act  of  April  4,  1868,  P.  L,  02— Remedy  under  Act  of  June  19,  1871, 
P.  L.  1361. 

On  a  bill  in  equity  filed  by  an  owner  of  property  abutting  on  a  borough 
street  to  restrain  the  construotion  of  a  street  railway  thereon,  the  oonrt  will 
under  the  Act  of  June  19,  1871,  P.  L.  1361,  award  a  preliminaiy  injunction 
where  the  record  shows  that  the  company  sought  to  be  enjoined  was  or- 
ganized under  the  general  railroad  act  of  April  4,  1868,  that  the  boroogh 
passed  an  ordinance  granting  leave  to  the  company  to  lay  a  track  on  the 
street  to  be  operated  by  electricity,  and  to  erect  poles  and  trolley  wires, 
provided  that  no  coal  or  freight  cars  be  allowed  to  pass  over  said  route,  and 
that  the  company  accepted  the  oi*dinance,  and  proposed  to  erect  poles  and 
wires  on  the  street.  In  such  a  case  it  is  immaterial  that  the  company 
denies  in  its  answer  that  it  proposes  to  operate  a  street  passenger  railway. 


Argued  March  6, 1901.  Appeal,  No.  71,  Jau.  T.,  1901,  by 
plaintiff,  from  decree  of  C.  P.  Berks  Co.,  Equity  Docket,  1900, 
No.  784,  refusing  a  preliminary  injunction  in  the  case  of 
Charles  A.  Mory  v.  Oley  Valley  Railway  Company  and 
Borough  of  Boyertown.  Before  MoCollum,  C.  J.,  MitchslLi 
Fbll,  Brown  and  Mbstbezat,  JJ.    Reversed. 

BUI  in  equity  for  an  injunction. 

Motion  for  preliminary  injunction. 

The  bill  averred  that  the  plaintiff  owned  property  on  Reading 
avenue  in  the  borough  of  Boyertown,  and  that  the  defendant  was 
a  corporation  organized  under  the  general  railroad  act  of  1868, 
for  the  purpose  of  building  a  railroad  from  Reading  to  Boyer- 
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town.  It  was  averred  in  the  bill  and  not  denied  in  the  answer 
that  the  borough  of  Boyertown  had  passed  an  ordinance  au- 
thorizing  the  railway  company  '^  to  lay  a  single  railway  track 
in  the  center  of  Reading  avenue,  erect  and  maintain  poles  for 
supporting  wires  for  supplying  electrical  power.  .  .  .  Provided, 
furdier,  that  it  shall  not  be  lawful  for  the  said  railway  company 
to  use  any  other  motive  power  over  the  route  herein  granted, 
other  than  electricity,  unless  so  authorized  by  a  subsequent  duly 
approved  ordinance  of  council.  And  provided  further  that  no 
coal  or  freight  cars  shall  be  allowed  to  pass  over  the  route  here- 
in granted,  except  those  used  by  the  company  in  the  construc- 
tion and  maintenance  of  the  road.'' 

It  was  averred  and  not  denied  that  this  ordinance  was  ac- 
cepted by  the  railway  company.  The  bill  further  averred  as 
follows : 

4.  In  pursuance  of  the  authority  purporting  to  be  g^ven  by 
said  letters  patent  and  ordinance,  the  said  Oley  Valley  Railway 
Company  asserts  the  right  and  proposes  to  construct  a  street 
passenger  railway  in  the  center  of  the  street  in  front  of  the 
plaintifiTs  properties,  and  to  set  up  poles  and  wires  for  the  pur- 
pose of  operating  the  same  by  means  of  electricity,  and  to  oper- 
ate the  said  street  passenger  railway  for  the  transportation  of 
passengers. 

5.  The  construction,  maintenance  and  operation  of  said 
street  passenger  railway  by  the  said  railway  company,  will  in- 
terfere with  the  free  and  unobstructed  use  of  said  street  by  the 
plaintiff  and  by  other  persons  desiring  to  obtain  access  to  the 
plaintiff's  properties,  and  will  specially  injure  the  plaintiff's 
properties,  and  the  said  acts  of  the  said  corporation  will  be  il- 
legal and  unwarranted  by  law. 

The  answer  averred,  inter  alia,  as  follows : 

4.  We  deny  that  the  Oley  Valley  Railway  Company  as- 
serts the  right  and  proposes  to  construct  and  operate  a  street 
passenger  railway  in  front  of  plaintiff's  properties,  or  upon  any 
street  in  the  borough  of  Boyertown,  as  alleged  in  the  fourth 
paragraph  of  plaintiff's  bill.  The  said  railway  company  pro- 
poses to  construct  and  operate  a  railroad  from  the  city  of  Read- 
ing to  and  into  the  borough  of  Boyertown  under  the  authority 
of  the  general  railroad  laws  of  April  4,  1868,  February  19, 
1849,  and   iheir  supplements,  under  which  it  is  incorporated, 
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and  to  operate  said  railroad  for  the  transportation  of  freight 
and  passengers  as  authorized  by  law,  subject  to  such  limitations 
within  the  borough  of  Boyertown,  as  are  prescribed  in  the  or- 
dinance approved  December  17, 1900,  as  aforesaid,  and  to  set 
up  poles  and  wires  along  Reading  avenue  and  Philadelphia 
avenue,  within  the  borough  of  Boyertown,  as  authorized  by 
said  ordinance,  for  the  purpose  of  operating  or  propelling  cars 
by  means  of  electricity. 

The  court  refused  a  preliminary  injunction. 

Error  assiffned  was  the  refusal  of  a  preliminary  injuncti<m. 

Isaac  Hiester^  with  him  C.  R.  Buhl^  for  appellant. — The 
court  has  jurisdiction  to  enjoin  the  illegal  construction  of  a 
railway  on  the  public  highway  at  the  instance  of  an  abutting 
landowner,  when  all  parties  are  before  the  court  to  enable  it 
to  do  justice :  Act  of  June  19, 1871,  P.  L.  1361 ;  Hopkins  v. 
Catasauqua  Mfg.  Co.,  180  Pa.  199 ;  Potts  v.  Quaker  City  Ele- 
vated R.  R.  Co.,  161  Pa.  396  ;  Middletown  Street  Ry.  Co.  v. 
Middletown  Electric  Ry.  Co.,  16  Pa.  C.  C.  R.  127. 

The  act  of  April  4, 1868,  does  not  authorize  a  railroad  comr 
pany  to  lay  its  tracks  longitudinally  on  the  streets  of  a  borough : 
Pennsylvania  R.  R.  Co.  v.  Phila.  Belt  Line  R.  R.  Co.,  10  Pa.  G 
C.  R.  626. 

If  it  be  held  that  a  railroad  company  incorporated  under  the 
act  of  April  4, 1868,  has  power  to  occupy  a  street  longitudinally 
for  the  purpose  of  laying  its  rails,  it  does  not  follow  that  such 
company  may  use  the  highways  for  the  purpose  of  setting  up 
poles  and  wires  with  a  view  of  using  a  motive  power  which  was 
unknown  at  the  time  of  the  legislative  grant :  Scranton  Electric 
Light  &  Heat  Co.'s  App.,  122  Pa.  164 ;  Reeves  v.  Phila.  Trac- 
tion  Co.,  152  Pa.  163 ;  Fritz  v.  Erie  City  Pass.  Ry.  Co.,  156 
Pa.  472 ;  Potter  v.  Scranton  Traction  Co.,  176  Pa.  271. 

A  railroad  company  incorporated  under  the  act  of  April  4, 
1868,  possesses  no  franchise  to  occupy  a  borough  street  with  or 
without  the  consent  of  the  borough  for  the  sole  purpose  of  con- 
structing and  operating  a  street  passenger  railway  thereon: 
Potts  V.  Quaker  City  Elevated  Ry.  Co.,  161  Pa.  396. 

The  courts  have  uniformly  enjoined  railroad  companies  incor- 
porated under  the  act  of  April  4,  1868,  from  extending  their 
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charters  to  other  uses :  Edgewood  R.  R.  Co.'s  App.,  79  Pa. 
267 ;  Pennsylvania  R.  R,  Co.  v.  Bridgeport  R.  R.  Co.,  11  Mont- 
gomery Co.  Law  Rep.  73. 

Biehmand  X.  JoiUi^  with  him  J.  E.  Oranty  for  appellees,  cited : 
In  re  Phila.  &  Trenton  R.  R.  Co.,  6  Wharton,  25 ;  Gaw  v.  Brift- 
tol  &  Bridgewater  R.  R.  Co.,  8  Pa.  Dist.  Rep.  608. 

Opinion  by  Mr.  Justice  Bbown,  April  22, 1901 : 
That  the  Oley  Valley  Railway  Company,  incorporated  under 
the  general  railroad  act  of  April  4, 1868,  proposes  to  construct  a 
street  passenger  railway  on  the  streets  of  the  borough  of  Boyer- 
town,  is  so  manifest  that  it  is  hardly  conceivable  how,  in  good 
faith,  it  can  insist  that  its  purpose  is  different.  With  the  bill, 
answer  and  the  borough  ordinance  of  December  17,  1900,  for- 
mally accepted  by  the  appellee,  before  us,  the  only  possible  con- 
clusion is,  that  it  has  undertaken  to  exercise  a  right  expressly 
withheld  from  it  by  the  statute  creating  it.  Its  effort  is  not 
even  a  cunning  or  ingenious  device  to  evade  the  plain  terms  of 
the  act,  but  a  bold  defiance  of  them,  notwithstanding  the  pro- 
testations in  its  answer.  The  learned  judge  below  should  have 
80  told  it.  In  Gaw  v.  Bristol  &  Bridgewater  Railroad  Co.,  196 
Pa.  442,  upon  which  he  seems  to  have  relied,  it  was  distinctly 
found  as  a  fact,  upon  sufficient  evidence,  that  it  had  not  been 
shown  that  the  intention  of  the  company  was  to  operate  a  ^*  rail- 
road as  a  street  passenger  railway  only,  and  not  as  a  steam  rail- 
road, within  the  meaning  of  the  law.*'  There  could  be  no  such 
finding  here. 

For  a  case  like  this,  the  act  of  June  19, 1871  was  passed,  and 
the  appellant  properly  turned  to  it  as  authority  to  the  court  to 
issue  its  summary  process  for  the  protection  of  his  property  from 
injury  resulting  from  the  unauthorized  and  illegal  act  of  the 
appellee.  As  it  does  not  possess  the  right  or  franchise  to  do 
what  it  proposes  to  do,  that  process  should  go  out.  At  this  time, 
no  other  question  need  be  considered  and  nothing  else  need  be 
said.  The  decree  refusing  the  preliminary  injunction  is  reversed 
and  the  record  is  remitted  to  the  court  below,  with  direction 
that  it  order  the  preliminary  injunction  to  issue  as  prayed  for  in 
the  bUl,  the  costs  of  this  appeal  to  be  paid  as  may  be  directed 
on  final  decree. 
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Morrow  v.  Delaware  County  and  Philadelphia  Eleetric 
Railway  Company,  Appellant. 

NegHffence-^Street  raUwayB^NegUgenee  in  driving  along  a  road  on 
which  there  ia  an  electric  railway. 

The  duty  of  a  peraon  driving  along  a  highway  in  a  cart  loaded  with 
lumber  placed  crosswise  on  it,  and  projecting  in  front  of  it  up  to  the  head 
of  the  horse,  and  with  a  trolley  ti'ack  on  the  side  of  the  road  over  which  a 
ear  may  come  at  any  moment,  is  to  look  forward  and  not  backward,  and 
to  keep  in  the  road,  wide  enough  to  do  so,  at  a  safe  distance  from  the 
track.  If  he  looks  backward  at  a  team  attempting  to  pass  him,  and  runs 
into  a  car  and  is  injured,  he  cannot  recover  from  the  railway  company. 

Argued  March  26, 1901.  Appeal,  No.  206,  Jan.  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Dec.  T., 
1896,  No.  648,  on  verdict  for  plaintiff,  in  case  of  Alexander 
Morrow  v.  Delaware  County  and  Philadelphia  Electric  Railway 
Company.  Before  Mitchell,  Fell,  Brown,  Mbstrezat  and 
Potter,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
McMichabl,  J. 

The  facts  are  fully  stated  in  the  opinion  of  the  Supreme 
Court. 

Verdict  and  judgment  for  plaintiff  for  $8,000.  Defendant 
appealed. 

Error  a%9igned  was  in  submitting  the  case  to  the  jury. 

Frank  P.  Priehard,  for  appellant. — Plaintiff  was  guilty  of 
contributory  negligence:  Ehrisman  v.  East  Harrisburg  City 
Pass.  Ry.  Co.,  160  Pa.  180 ;  Thomas  v.  Citizens'  Pass.  Ry.  Co., 
132  Pa.  604 ;  Boehmer  v.  Pittsburg,  etc..  Traction  Co ,  194  Pa. 
818 ;  Patton  v.  Philadelphia  Traction  Co^  182  Pa,  76 ;  Wtmer 
V.  Peoples'  St.  Ry.  Co.,  141  Pa.  616 ;  Smith  v.  Electric  Trac- 
tion Co.,  187  Pa.  110. 

Jamet  Oay  Q-ordon^  with  him  Franeie  G-.  Taylor^  for  appellee. 
— ^The  case  was  for  the  jury :  Gibbons  v.  Wilkei-Barre,  etc.,  St. 
Ry.Co.,  166  Pa.  279;  Kestnerv.  Pittsburg,  etc.,  Traction  Co., 
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168  Pa.  422;  Thntcher  v.  Oentaal  Traction  Co.,  166  Pa.  66; 
Harper  v.  Phila.  Traction  Co.,  175  Pa.  130 ;  Smith  v.  Pbila. 
Traction  Co.,  3  Pa.  Superior  Ct.  130;  Lenkner  v.  Citizens' 
Traction  Co.,  179  Pa.  487 ;  Davidson  v.  Schuylkill  Traction  Co., 
4  Pa.  Superior  Ct.  86. 

Opinion  by  Mb.  Justiob  Brown,  April  22, 1901 : 
That  the  carelessness  of  the  appellee  not  only  contributed  to, 
but  was  the  controlling  cause  of,  the  collision  resulting  in  inr 
juries  so  serious  to  him,  is  a  conclusion  not  to  be  avoided.  On 
a  dear  winter  morning,  about  nine  o'clock,  he  started  from  a 
lumber  yard  with  a  load  of  boards.  These  boards  were  about 
twenty  feet  long,  piled  crosswise  on  an  ordinary  two-wheeled 
cart,  and  extended  diagonally  across  each  other,  about  on  a  line 
with  the  shafts,  as  far  as  the  horse's  head.  The  appellee,  sitting 
(m  these  boards  on  the  right  side  of  the  cart,  drove  out  of  the 
lumber  yard  and  turned  southward  on  the  Baltimore  pike.  The 
toack  of  the  railway  company  was  on  the  turnpike,  on  the  side 
opposite  the  lumber  yard,  and  was  on  the  right  of  the  appellee 
as  he  was  driving  along  the  road.  The  space  between  the 
trolley  track  and  the  gutter  on  the  opposite  side  is  twenty-four 
and  a  half  feet  After  the  appellee  had  left  the  yard  and  was 
some  distance  on  the  pike,  a  car  of  the  appellant,  coming  towards 
him  from  the  south,  struck  the  boards  projecting  from  the  cart, 
and  he  was  thrown  violently  to  the  ground,  sustaining  most 
serious  injuries.  His  testimony  and  that  of  his  witnesses 
clearly  establishes  the  fact  that  he  was  not  struck  by  the  car  as 
he  was  turning  on  the  pike  in  leaving  the  lumber  yard,  but 
after  he  was  &irly  on  his  way  some  distance  from  the  yard. 
He  himself  says  that  he  had  started  up  about  the  middle  of  the 
turnpike,  and,  according  to  the  testimony  of  James  H.  Cooper, 
called  by  him  to  give  actual  measurements  made,  he  was  on 
the  pike  175  feet  from  the  center  of  the  entrance  to  the  lumber 
yard  when  the  collision  occurred.  Before  the  boards  were 
struck  by  the  car,  according  to  another  witness  called  by  him, 
he  was  driving  along  with  a  clear  space  of  two  or  three  feet  be- 
tween the  hub  of  his  cart  wheel  and  the  track.  So  driving 
along,  he  would  have  had  a  clear  and  unobstructed  view  of  the 
approaching  car,  if' he  had  been  looking  ahead  of  him,  as  it 
most  certainly  was  his  duty,  in  driving  this  cart  with  its  load 
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of  boards  placed  crosswise  on  it  and  projecting  from  it ;  but  he- 
sajs  he  did  not  see  the  car,  and,  on  the  trial,  testified :  ^*  If  I 
had  seen  it,  I  would  not  have  been  here  now,  (  guess."  He 
gave  no  reason,  however,  why  he  had  not  seen  it.  Though  his 
memory  was  affected  by  the  injuries  received,  and  he  was  not 
able,  when  testifying,  to  recall  what  had  occurred  at  the  moment 
of  collision,  nor  to  distinctly  remember  subsequent  events,  his 
recollection  of  everything  from  the  time  he  started  for  the  lum- 
ber yard  until  he  left  it  and  was  fairly  on  his  way  home  on  the 
turnpike,  was  clear  and  intelligent.  He  did  not  testify  that 
he  was  looking  ahead  of  him  as  he  drove  along ;  and,  with  noth- 
ing more  than  his  own  testimony  before  us,  the  inference  is  irre- 
sistible that  either  he  did  not  look,  or,  if  he  did,  that  he 
carelessly  and  recklessly  allowed  his  load  of  boards  to  come 
into  contact  with  the  car :  and  in  neither  case  can  he  recover. 
In  the  absence  of  his  statement  that  he  had  looked,  the  pre- 
sumption is  that  he  had  not ;  for,  if  he  had,  his  hand,  instantly 
directed  by  the  instinct  of  self-preserVation,  would  have  guided 
his  horse  from  the  approaching  car,  instead  of  into  it.  Remem- 
bering his  own  statement,  ^^  If  I  had  seen  it,  I  would  not  have 
been  here  now,  I  guess,"  and  turning  to  the  testimony  of  three 
witnesses  called  by  the  appellant,  uncontradicted  and  undenied, 
this  presumption  becomes  conclusive.  James  Hinchliffe  testi- 
fied as  follows :  "  Q.  Did  you  notice  which  way  the  driver  of  the 
cart  was  looking?  A.  He  was  looking  the  opposite  way.  He 
was  turned  around  when  he  was  struck.  Q.  That  is,  when 
you  say  the  opposite  way,  do  you  mean  he  was  looking  towards 
the  car  or  towards  Union  avenue  or  back  of  him  or  to  the 
side  of  him,  or  how  ?  A.  He  was  looking  to  the  south  side. 
Q.  That  is  back  towards  the  lumber  yard?  A.  Yes,  sir; 
towards  the  lumber  yard."  Andrew  Rhoades  said :  "  Q.  State 
in  your  own  way  what  you  saw  of  the  accident.  A.  I  had  a 
child  next  to  me,  and  I  sat  with  my  arm  on  the  window,  look- 
ing out  the  front  of  the  car.  I  didn't  see  the  cart  come  out  of 
the  lumber  yard.  It  was  on  the  pike  when  I  saw  it,  and  I 
should  judge  the  lumber  was  four  or  five  feet  clear  of  the  car, 
anyhow,  and  he  was  driving  along,  and  something  seemed  to 
attract  his  attention,  and  the  horse  came  on,  and  he  turned 
around  that  way  to  look  (indicating),  and  as  he  turned  lus 
head  the  horse  made  three  or  four  steps  towards  the  track,  and 
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that  threw  the  lomber  right  into  the  car.  .  .  .  Q.  (On  cross- 
examination)  :  And  you  say  the  man  looked  aside  ?  A.  The 
man  looked  back  like  that"  And  Edward  Grey  Allen,  who  saw 
the  whole  occurrence,  makes  this  clear  statement :  '*  Q.  Just 
state  the  facts.  A.  He  slackened  up  but  didn't  stop,  and  I 
saw  a  cart  come  out  of  the  lumber  yard  and  clear  the  road. 
We  were  running  slowly  then.  I  don't  think  there  was  any 
power  on ;  the  bell  was  ringing,  and  he  had  his  foot  on  the 
bell  tapping  it,  and  we  ran  along,  as  I  say,  without  power.  I 
saw  that  after  a  while  something  seemed  to  attract  Mr.  Morrow's 
attention  and  he  kept  looking  back.  I  saw  that  the  horse  had 
in  some  way  swerved  towards  the  track,  and,  in  the  position  I 
was  in,  I  saw  the  lumber  would  strike  the  car,  and  just  about 
strike  my  head,  and  the  motorman  was  still  ringing,  and,  as  I 
say,  had  his  hand  on  the  motor  and  on  the  brake.  And  finally 
I  saw  that  the  accident  was  going  to  happen,  and  I  tapped  on 
the  window,  and  hallooed,  and  then  the  crash  came." 

The  duty  of  the  appellee,  driving  along  the  pike  on  the  cart, 
loaded  with  lumber  placed  crosswise  on  it  and  projecting  in 
front  of  it  up  to  the  head  of  the  horse,  and  with  the  trolley 
track  to  the  right  of  him,  over  which  a  car  might  come  at  any 
moment,  was  to  look  forward,  and  not  backward,  and  to  keep 
in  the  road,  wide  enough  to  do  so,  at  a  safe  distance  from  the 
track.  This  he  did  not  do,  and  that  Mclntire,  who  was  driv- 
ing up  behind  him,  passed  him  to  the  left,  will  not  excuse  his 
disregard  of  his  duty.  He  was  ahead  of  Mclntire,  and  had  a 
right  to  remain  in  front  of  him  in  the  middle  of  the  pike,  or  at 
a  safe  distance  from  the  trolley  track,  and  his  duty  to  look 
ahead  continued.  Mclntire  passed,  or  tried  to  pass,  at  his  own 
peril,  and,  if  Morrow  turned  his  attention  to  the  former,  instead 
of  directing  it  to  his  own  progress  on  the  road  to  avoid  the 
dangers  ahead  of  him,  he  became  careless,  and  his  carelessness 
was  negligence,  which,  in  itself,  is  in  the  way  of  his  right  to 
recover. 

The  material  facts  in  this  case  are  not  in  dispute,  and,  in  the 
face  of  them,  there  is  no  relief  for  the  unfortunate  appellee. 
He  drove  out  of  the  lumber  yard  to  the  pike,  and  there  turned 
homeward,  on  a  road  amply  wide  enough  to  allow  him  to  pass 
on  without  danger  of  colliding  with  a  trolley  car  coming  on 
the  track  along  the  extreme  right  of  the  road.    Instead  of  driv- 
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ing  with  ordinary  care  over  the  road,  manifestly  safe  for  him, 
even  with  his  unusual  load,  after  having  started  and  gone  on 
for  some  distance  away  from  the  railway  track  and  its  incident 
dangers,  he  allowed  his  horse  to  wander  from  the  path  of  safety 
and  to  bring  him  and  his  load  into  collision  with  the  car.  Our 
atttention  has  been  properly  called  to  Ehrisman  v.  East  Harris- 
burg  City  Pass.  Ry.  Co.,  160  Pa.  180,  Thomas  v.  Citizens* 
Pass.  Ry.  Co.,  132  Pa.  604,  Boehmer  v.  The  Pittsburg,  etc., 
Traction  Co.,  194  Pa.  813,  Patton  v.  Philadelphia  Traction 
Co.,  132  Pa.  76,  Warner  v.  Peoples'  St.  RaUway  Co.,  141  Pa. 
616,  and  Smith  v.  Electric  Traction  Co.,  187  Pa.  110.  In  no 
one  of  these  cases  was  the  carelessness  of  the  plaintiff  clearer 
than  that  of  this  appellee,  and,  without  their  aid  to  us  as  au- 
thority, our  duty  would  be  plain  to  declare  that  contributory 
negligence  bars  the  right  to  recover  in  this  action.  No  autlior- 
ity  brought  to  our  attention  by  the  learned  counsel  for  the 
appellee  can  sustain  the  contention  that  he  ought  to  recover. 

No  negligence  was  proven  on  the  part  of  the  defendant. 
Demonstration  of  this  is  not  needed,  in  view  of  what  we  have 
said  as  to  the  conduct  of  the  appellee.  The  assignmenti  of 
error  are  sustained,  the  judgment  of  the  court  below  is  leveiied 
and  is  now  entered  for  the  defendant. 


Commonwealth,  Appellant,  v.  Moore. 

Appeals — Interlocutory  order — ConUnuanoe  of  cause. 

An  oi*der  continuing  the  trial  of  a  cause  until  certain  substituted  defend- 
ants in  quo  warranto  pi*oceedino:s  have  been  notified  to  appear,  is  not  a 
final  order  or  judgment  from  wtiich  an  appeal  lies. 

Argued  April  30, 1901.  Appeal,  No.  126,  Jan.  T.,  1901,  by 
plain tifiFs,  from  order  of  C.  P.  Erie  Co.,  Sept.  T.,  1900,  No.  104, 
continuing  case  of  Commonwealth  ex  rel.  Daniel  D.  Tracy, 
Eliza  T.  Griswold,  Anna  M.  McCoUum,  Sarah  Haveistick, 
Harry  Gunnison  and  William  S.  Brown  v.  Harry  L.  Moore,  Stew- 
art D.  Shirk,  E.  L.  Rilling,  Michael  J.  Fogarty  and  J.  B.  Ar- 
buckle.  Before  McColluh,  C.  J.,  Mitghsll,  Fbll,  Bbowv 
and  PoTTEB,  JJ.    Appeal  quashed. 
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Quo  warranto  to  determine  whether  certain  persons  had  been 
elected  directors  of  the  Erie  Gas  Company. 

From  the  record  it  appeared  that  the  original  defendants 
were  J.  S.  Rilling,  Louis  Streuber,  E.  D.  Carter,  H.  G.  Wil- 
bor,  H.  E.  Fish  and  Paul  Mueller. 

On  February  25,  1901,  in  accordance  with  certain  by-laws 
adopted  on  February  15, 1901,  the  present  defendants  were 
elected  directors  of  the  Erie  Gas  Company  to  serve  until  the 
fourth  Monday  of  Februaiy,  1902.  Upon  petition  of  the  rela- 
tors herein,  the  present  defendants  were  thereupon  substituted 
for  the  original  defendants  by  an  order  of  the  court  made  un- 
der the  Act  of  April  13,  1840,  P.  L.  319,  sec.  12. 

When  the  case  was  reached  for  trial  it  appeared  that  no  no- 
tice had  bee*h  given  to  the  substituted  defendants  as  required 
by  section  12  of  the  Act  of  AprU  13, 1840,  P.  L.  319.  The 
court  thereon  ordered  a  continuance  until  the  substituted  de- 
fendants had  been  notified  to  appear. 

Error  auigned  was  the  order  of  the  court. 

Malcolm  Lloyd^  Jr.^  Reynoldi  D.  Broum^  Charles  H.  Burr,  Jr., 
Q-.  A  AUen  and  L.  Roiemnveig^  for  appellants. 

T.  A.  Lamb,  John  S.  Billing  and  Henry  E.  Fi$h,  for  appel- 
lees. 

Pbb  Citbiam,  April  80, 1901 : 

Appeal  quashed  because  there  is  no  final  order  or  judgment 
to  which  appeal  lies. 


Commonwealth,  Appellant,  t^.  Bamett. 

"199         161 

ConsUiuiional  law— Governor-- Veto  potoer.  19  SC  ^596 

The  goveroor  is  an  integral  part  of  the  lawmaking  power  of  the  state. 

No  Mil  can  become  a  law  without  first  being  submitted  to  him  for  his  ap* 

proral  or  disapproval.    Uis  disapproval,  commonly  known  as  a  veto,  is 

essentially  a  legislative  act.  I  199        161 

^        ^  I     25  SC  600 

ConsUUUional  law — Veto  of  Hems  in  appropriation  biH^PubKo  eehoola.      199         iq\ 

In  article  4,  section  16  of  the  constitution  of  Pennsylvania  which  says  |e210       ^378 

••  the  governor  shall  have  power  to  disapprove  of  any  item  or  items  of  any     ^^^       ^^^ 

Vol  cxcix— 11  »'^7^1i!l 
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bill  making  appropriations  of  money  embracing  distinct  items,  and  the 
part  or  parts  of  the  bill  approved  shall  be  the  law,  and  the  item  or  items 
of  appropriation  disapproved  shall  be  void,"  the  words  **  item  "  and  **  part  *' 
are  used  interchangeably  in  the  same  sense. 

The  governor  lias  the  power  of  veto  over  each  subject  and  each  amount 
in  an  appropriation  bill. 

The  mandate  of  the  constitution  in  section  I  of  article  10,  that  the  legis- 
lature **  shall  appropriate  at  least  91,000,000,  each  year"  for  the  support 
of  public  schools  does  not  prevent  the  governor  from  exercising  his  veto 
power  over  appropriation  bills  for  the  public  schools. 

Where  the  executive  practice  of  vetoing  parts  of  appropriation  bills  has 
been  frequent  and  acquiesced  in  without  objection  for  a  number  of  years, 
such  practice  should  be  veiy  clearly  shown  to  be  unconstitutional  to  jus- 
tify the  oourts  in  declaring  against  it 

Where  a  bill  contains  an  appropriation  of  $11,000,000,  for  the  support 
of  the  public  schools,  the  governor  may  approve  the  appropriation  to  the 
extent  of  $10,000,000,  and  disapprove  of  $1,000,000,  thereof. 

Mandamus — 8t€Ue  officers — Jurisdiction — Consent. 

The  rule  that  consent  cannot  give  jurisdiction  does  not  apply  where  the 
objection  is  merely  a  personal  privilege  or  exemption  which  may  be  waived. 
Therefore  the  couit  of  eorailion  pleas  of  any  county  in  the  state  may  have 
jurisdiction  in  mandamus  proceedings  against  state  officers,  if  such  officers 
waive  their  privilege  of  exemption,  and  consent  to  the  jurisdiction  of  the 
court.       Mbstrezat.  J.,  dissents. 

Argued  March  11, 1901.  Appeal,  No.  69,  Jan,  T.,  1901,  by 
plaintiff,  from  order  of  C.  P.  Centre  Co.,  Jan.  T.,  1901,  No.  121, 
refusing  writ  of  peremptory  mandamus  in  case  of  Common- 
wealth ex  rel.  John  P.  Elkin,  Attorney  General,  for  use  of  the 
School  District  of  Patton  Township,  v.  James  E.  Barnett,  State 
Treasurer  of  the  Commonwealth.  Before  McCollum,  C.  J^ 
MiTCHBLL,  Fell,  Brown  and  Mestbezat,  J  J.    Affirmed. 

Petition  for  peremptory  mandamus. 

LovB,  P.  J.,  stated  the  facts  to  be  as  follows : 
This  is  an  application  for  a  peremptory  writ  of  mandamus 
upon  James  E.  Barnett,  state  treasurer,  to  compel  him  to  pay 
to  the  school  district  of  Patton  township,  its  proportionate 
share  of  the  money  appropriated  by  the  act  of  May  13, 1899, 
for  the  support  of  the  public  schools  of  the  commonwealth  for 
two  years,  commencing  June  1,  1899,  upon  the  basis  of  the 
whole  appropriation  named  in  the  bill,  namely  fll,000,000, 
an  alternative  writ  having  been  granted  and  issued  and  service 
waived. 
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The  petition  of  the  plaintiff  sets  forth  that,  on  May  18, 1899, 
tJie  governor  approved  the  general  appropriation  act  for  that 
session,  with  such  exceptions  as  are  therein  designated.  The 
8th  section  of  said  bill  contains  the  appropriation  for  the  sup- 
port of  the  public  schools  and  is  as  follows :  ^'  For  the  support 
of  the  public  schools  of  this  Commonwealth  for  the  two  years 
commencing  on  the  first  day  of  June,  one  thousand  eight  hun- 
dred and  ninety-nine,  the  sum  of  eleven  million  dollars  to  be 
paid  on  warrants  of  the  Superintendent  of  Public  Instruction 
in  favor  of  the  several  school  districts  of  the  Commonwealth : 
Provided,  That  the  city  of  Philadelphia  shall  be  entitled  to  a 
proper  portion  of  this  appropriation,  and  out  of  the  amount  re- 
ceived by  the  city  of  Philadelphia  there  shall  be  paid  the  sum 
of  three  thousand  dollars  to  the  teachers'  institute  of  said  city: 
tlie  sum  of  three  thousand  dollars  to  the  Philadelphia  School  of 
Design  for  Women,  for  their  corporate  purposes,  and  the  sum 
of  ten  thousand  dollars  to  the  Teachers'  ^Annuity  and  Aid  As- 
sociation of  said  city;  Provided  further.  That  warrants  for 
the  above  and  all  other  unpaid  appropriations  for  common 
school  purposes  shall  be  issued  in  amounts  designated  by  the 
State  Treasurer,  and  whenever  he  shall  notify  the  Superintend- 
ent of  Public  Instruction,  in  writing,  that  there  are  sufficient 
funds  in  the  State  Treasury  to  pay  the  same." 

The  governor  approved  the  appropriation  to  the  extent  of 
•10,000,000  and  disapproved  of  11,000,000  thereof.  The  said 
school  district  of  Patton  township,  believing  that  it  is  entitled 
to  its  proportionate  share  of  the  $1,000,000,  disapproved  by  the 
governor,  applied  to  the  state  treasurer  to  have  him  notify  the 
superintendent  of  public  instruction  that  there  were  sufficient 
funds  in  the  treasury  to  pay  the  amount  claimed  by  them  under 
said  appropriation.  The  state  treasurer  declined  to  do  so  on 
the  ground  that,  the  governor  having  disapproved  $1,000,000 
of  the  total  appropriation,  there  was  no  warrant  in  law  author- 
izing the  payment  of  the  same.  The  said  school  district  had 
complied  with  the  provisions  of  the  school  laws,  so  that  it  was 
entitled  to  receive  the  appropriation.  The  plaintiff  school  dis- 
trict presented  its  petition  to  the  attorney  general  of  the  com- 
monwealth, asking  leave  to  use  the  name  of  the  conmionwealth 
in  this  proceeding  for  mandamus  and  that  it  might  be  instituted 
in  tiie  court  of  common  pleas  of  Centre  county.    It  was  granted 
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and  the  state  ti'easurer  notified  of  the  presentation  of  the  appli- 
cation and  he  consented  that  the  proceedings  should  be  had  be- 
fore the  said  court  of  Centre  county.  The  answer  filed  admiti 
the  material  facts  set  forth  in  the  petition. 

An  agreement  was  filed  in  the  case  that  the  cause  should  be 
heard  on  bill  and  answer  and  that  all  questions  as  to  the  juris- 
diction or  other  technical  defenses  be  waived. 
The  veto  message  was  as  follows : 
The  item  in  section  8  which  provides  as  follows : 
''  For  the  support  of  the  public  schools  of  the  Commonwealth 
for  the  two  years  commencing  on  the  first  day  of  June,  one 
thousand  eight  hundred  and  ninety-nine,  the  sum  of  eleven 
million  dollars,  to  be  paid  on  warrants  of  the  Superintendent 
of  Public  Instruction  in  favor  of  the  several  school  distriote  of 
tiie  Commonwealth." 

This  item  makes  an  appropriation  of  $6,600,000  annually  for 
the  support  of  the  public  schools  of  the  commonwealth.  The 
constitution  of  1874  provides  that  not  less  than  91,000,000  an- 
nually shall  be  appropriated  for  the  support  of  the  publio 
schools  of  the  state.  The  minimum  amount  fixed  by  the  new 
constitution  was  the  maximum  of  legislative  generosity  from 
1874  down  to  and  including  1887  ;  in  other  words,  the  legisla- 
ture, for  a  period  of  thirteen  years  after  the  adoption  of  the 
new  constitution,  appropriated  to  the  common  schools  the  sum 
of  $1,000,000  annually.  Prior  to  1874  the  annual  appropria- 
tion to  the  common  schools  was  very  much  less  than  the  mini- 
mum amount  fixed  in  the  constitution.  In  the  early  dayi  of 
our  system  of  popular  education  the  common  schools  were  ettp> 
ported  almost  entirely  by  local  taxation.  It  was  the  thought 
of  the  early  advocates  of  the  public  school  system  that  the 
schools  should  be  supported  by  the  districts  in  which  they  were 
located,  and  that  the  people  would  have  greater  inteieet  in 
them  if  taxed  for  that  purpose.  As  the  great  business  and 
material  interests  of  the  state  developed  it  was  deemed  advan- 
tageous to  the  school  system  to  make  more  liberal  appropria- 
tions out  of  the  state  revenues. 

In  1887  an  agitation  was  started  that  resulted  in  increasing 
the  annual  appropriation  to  $1,600,000,  and  for  the  two  yeaie 
following  the  public  schools  of  the  state  received  that  amount 
each  year.     In  1889  the  legislature  increased  the  appropri*tiioa 
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to  #2,000,000  Mmtudly,  and  this  waa  the  amount  of  aid  extended 
by  the  state  to  the  public  schools  for  tlie  two  years  following 
that  session*  Being  so  successful  in  having  the  appropriations 
for  this  purpose  increased,  the  friends  of  our  common  schools 
eontinued  the  agitation  during  the  session  of  1891,  with  the 
result  of  increasing  the  annual  amount  set  apart  for  school  pur* 
poses  to  the  princely  sum  of  $5,000,000.  This  is  a  larger 
amount  than  is  appropriated  by  any  other  state  in  our  great 
country  for  the  support  of  common  schools,  and  it  was  very 
genendly  supposed  that  no  further  attempt  to  increase  it  would 
be  made.  In  1898,  however,  a  bill  was  introduced  into  the 
legislature  which  authorized  and  required  directors  to  furnish 
free  text4x)oks  to  the  pupils  in  our  common  schools.  At  that 
time  a  very  large  number  of  the  districts  throughout  the  state 
did  not  provide  free  toxt-books  for  the  pupils.  The  introduc- 
tion of  free  toxt-books  necessarily  involved  the  expenditure  of 
large  sums  of  money,  and  the  friends  of  this  measure  succeeded 
in  securing  an  additional  $500,000  for  this  purpose.  Following 
these  precedents  each  succeeding  legislature  has  appropriated 
$5,600,000  annually  for  the  support  of  the  common  schools. 

It  must  not  be  forgotten  in  this  connection  that  the  appro- 
priation of  $5,500,000  does  not  include  the  appropriations  made 
for  tiie  maintenance  and  support  of  our  orphan  schools,  normal 
schools,  the  expenses  incident  to  the  support  of  the  department 
of  public  instruction,  the  payment  of  the  salaries  of  county 
superintendents,  and  the  appropriations  made  from  time  to  time 
to  other  worthy  educational  institutions.  Adding  the  appro- 
priaticxiB  made  for  the  purposes  last  enumerated  to  the  annual 
apprc^niation  for  the  support  of  the  common  schools,  we  find 
that  more  than  $6,000,000  are  paid  out  of  the  stete  treasury 
each  year  in  support  of  tiie  cause  of  education.  When  we  take 
into  consideration  the  fact  that  the  net  revenues  of  the  state 
amount  to  little  more  than  $11,000,000  each  year,  it  will  be 
readily  seen  how  generous  the  state  has  been  in  dealing  with 
the  school  question. 

These  large  and  magnificent  appropriations  to  the  common 
sehools  have  gone  on  from  year  to  year  until  our  treasury  is 
left  in  a  condition  of  financial  embarrassment  and  we  now  con- 
fronted witili  the  practical  question  whether  or  not  we  can  con- 
tinue to  make  these  appropriations  without  seriously  affectinp 
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the  credit  of  the  commonwealth.  I  am  proud  of  our  common 
school  system  and  in  hearty  sympathy  with  every  movement 
that  has  for  its  purpose  the  betterment  of  our  schools.  If  a 
laige  deficit  did  not  already  exist  in  our  treasury  on  account 
of  these  appropriations,  and  if  the  anticipated  revenues  of  the 
state  would  justify  their  continuance,  I  should  most  cheerfully 
give  my  approval  to  this  section  of  the  general  appropriation 
bill.  I  cordially  commend  the  intelligent  purpose  and  patriotic 
devotion  of  our  citizens  to  the  common  schools  of  the  state, 
but  every  honest  man  must  concede  that  it  is  impossible  for 
the  state  to  give  away  more  money  than  it  receives,  no  matter 
how  worthy  the  purpose  for  which  the  money  is  expended.  It 
is  absolutely  necessary  to  reduce  the  appropriations  made  by  the 
legislature,  and  it  has  seemed  to  me  that,  since  free  text-books 
have  already  been  provided  and  paid  for  out  of  the  general 
appropriations  made  since  1893,  the  annual  appropriations  could 
be  reduced  $500,000  a  year  without  doing  any  injustice  to  the 
schools. 

In  my  inaugural  address  I  called  the  attention  of  the  legis- 
lature to  the  financial  condition  of  the  commonwealth,  and 
stated  that  there  was  an  actual  deficit  of  between  $8,000,000  and 
$4,000,000  on  account  of  unpaid  appropriations,  and  suggested 
that  the  legislature  should  either  cut  down  the  appropriations 
or  increase  the  revenues.  I  urged  this  both  privately  and  pub- 
licly upon  different  occasions,  but  the  legislature  has  adjourned 
without  providing  any  additional  revenue,  except  possibly  an 
increase  estimated  at  $200,000  per  annum  after  the  first  year 
under  the  new  mercantile  tax  law.  The  appropriations  made 
will  amount  to  as  much  as,  if  not  more  than,  the  estimated 
revenues  of  the  next  two  years.  On  June  1 — but  a  few  weeks 
hence — the  whole  appropriation  of  $5,500,000  for  the  year  end- 
ing at  that  time  will  be  due,  no  part  of  which  has  as  yet  been 
paid.  At  that  time  there  will  not  be  $1,000,000  in  the  trea- 
sury to  meet  this  obligation.  In  view  of  this  financial  condi- 
tion it  seems  to  me  unwise  to  accumulate  one  appropriation 
upon  another  when  there  are  no  funds  with  which  to  pay  them. 
I  have  carefully  examined  the  general  appropriation  bill,  as 
well  as  other  appropriation  bills,  and  have  in  every  instance 
withheld  my  approval  from  items  where  I  felt  justified  in  so 
doing.     In  this  way  I  have  reduced  the  appropriations  made 
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bj  the  legislature  and  withheld  my  approval  of  bills  amount- 
ing in  round  numbers  to  11500,000.  It  is  my  earnest  desire  to 
pay  the  obligations  of  the  state  which  have  been  heretofore 
made,  and  which  it  is  honorably  bound  to  pay,  to  relieve  the 
present  embarrassment  of  the  treasury,  and  preserve  the  credit 
of  the  state.  No  fair-minded  and  impartial  citizen  will  justify 
me  in  approving  appropriation  bills  in  excess  of  the  unpaid 
appropriations  made  by  prior  legislatures  and  the  estimated 
revenues  of  the  state  for  the  two  fiscal  years  next  following. 
During  the  four  years  for  which  the  people  have  honored  me 
with  the  executive  office  I  hope,  by  economy  and  care,  even  in 
the  absence  of  additional  revenue,  to  see  these  unpaid  appro- 
priations liquidated  and  the  state  placed  upon  a  sound  financial 
basis.  A  state,  like  an  individual,  cannot  continue  to  pay  out 
year  by  year  more  money  than  it  receives  and  remain  in  a  sol- 
vent condition.  My  purpose  is  to  pay  all  appropriations  made 
by  the  present  legislature  which  receive  executive  approval  and 
liquidate  at  least  $1,500,000  of  the  obligations  remaining  from 
former  legislatures  during  the  next  two  years.  In  order  to  do 
this  I  am  compelled  to  reduce  the  appropriation  to  the  common 
schools  #500,000  a  year,  amounting  to  $1,000,000  in  two  years, 
which,  added  to  the  $500,000  obtained  by  reducing  other  ap- 
propriations of  the  legislature  of  1899,  will  enable  the  auditor 
general  and  state  treasurer  to  reduce  what  would  be  called  the 
floating  debt  $1,500,000  during  the  next  two  years.  In  my 
judgment  the  state  should  pay  its  pre-existing  debts,  incurred 
under  the  sanction  and  authority  of  law,  before  it  assumes  new 
burdens  which  it  is  impossible  to  pay. 

The  authority  of  the  governor  to  disapprove  part  of  an  item 
is  doubted,  but  several  of  my  predecessors  in  office  have  estab- 
lished precedents  by  withholding  their  approval  from  part  of  an 
item  and  approving  other  parts  of  the  same  item.  Following 
these  prec^ents,  and  believing  that  the  authority  which  con- 
fers the  right  to  approve  the  whole  of  an  item  necessarily  in- 
cludes the  power  to  approve  part  of  the  same  item,  I,  therefore, 
approve  of  so  much  of  this  item  which  appropriates  $5,000,000 
annually,  making  $10,000,000  for  the  two  years  beginning 
June  1, 1899,  and  withhold  my  approval  from  $500,000  annu- 
ally, making  $1,000,000  for  the  two  school  years  beginning 
June  1, 1899. 
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Srror  a%ngned  was  the  decree  of  the  court 

W.  E.  Qray^  for  appellant. — ^An  item  is  a  separate  particular, 
or  a  separate  entry  in  an  account  or  schedule.  The  general 
appropriation  act  of  1899  is  made  up  of  a  schedule  of  about  260 
separate  and  distinct  items,  any  one  of  which  the  governor 
might  veto,  except  the  school  appropriation,  which  is  protected 
by  article  10,  section  1,  of  the  constitution  to  the  extent  of 
$1,000,000  per  year  from  executive  disapproval,  and  by  the  provi- 
sions of  section  16,  article  4,  the  item  or  items  disapproved 
shall  be  void,  etc.,  and  the  part  or  parts  of  the  bill  approved 
shall  be  the  law :  Porter  v.  Hughes,  32  Pac.  Repr.  165 ;  State 
V.  Holder,  76  Miss.  168. 

Section  16,  article  4,  only  applies  to  appropriation  bills  con- 
taining more  than  one  item.  If  the  bill  contains  but  one 
item  the  authority  of  the  governor  to  veto  is  exercised  under 
section  15,  article  4  of  the  constitution.  If  the  appropriation 
bill  contains  more  than  a  single  item,  and  the  governor  is  satis- 
fied to  approve  some  items  and  veto  other  items,  he  approves 
the  bill  except  as  to  the  item  or  items  he  vetoes  or  disapproves, 
and  does  this  under  the  authority  conferred  by  section  16,  ar- 
ticle 4,  and  the  part  or  parts  of  the  bill  approved  shall  be  the 
law,  and  the  item  or  items  disapproved  shall  be  void,  unless  re- 
passed over  his  veto. 

C.  Ty9<m  Kratz^  for  the  school  directors  of  Worcester  town- 
ship and  twenty-three  other  districts  in  Montgomery  County. 
— The  court  had  no  jurisdiction :  Com.  v.  Wickersham,  90  Pa. 
811. 

John  P.  Mktn^  attorney  general,  with  him  Frederic  W.  Flei% 
deputy  attorney  general. — The  governor  is  equally  bound  by 
all  the  provisions  of  the  constitution.  It  is  his  duty  to  enforce 
every  provision  of  the  constitution  that  bears  upon  the  particu- 
lar question  calling  for  the  exercise  of  his  official  judgment  and 
discretion.  In  passing  upon  an  appropriation  made  for  the  sup- 
port and  maintenance  of  the  public  schools,  it  is  respectfully 
submitted  he  should  keep  in  mind  four  provisions  of  the  consti- 
tution, all  of  which  bear  upon  the  question  ;  Section  15  of  ar- 
ticle 4 ;  section  1,  article  10 ;  section  4,  article  9 ;  section  16, 
article  4. 
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It  is  contended  by  those  who  oppose  the  right  of  the  g^y- 
emor  to  approve  part  of  an  item  and  disapprove  part  of  the 
same  item,  that  it  is  conferring  upon  the  executive  legislative 
power,  and  that  it  is  not  the  intention  of  our  constitution  and 
laws  to  make  the  governor  any  part  of  the  legislative  machinery 
in  the  enactment  of  law.  The  history  of  the  veto  power,  as 
exercised  in  the  remote  past,  and  carried  down,  in  a  limited  and 
modified  form  to  the  present,  will  not  support  the  contention  of 
those  who  take  this  view:  Mason *s  Veto  Power,  sec.  1 ;  1  Biyce's 
American  Commonwealth,   p.  220. 

The  object  of  that  section  which  gives  the  governor  the  right 
to  approve  part  of  an  item  in  the  general  appropriation  bill  and 
disapprove  of  other  parts,  was  to  enable  him  to  exercise  discre- 
tion and  discrimination  by  disapproving  of  a  measure  in  part 
without  being  obliged  to  strike  down  the  whole. 

The  power  conferred  by  the  constitution  to  approve  any  item 
or  items  in  an  appropriation  bill,  and  disapprove  of  other  items, 
necessarily  includes  the  power  to  approve  or  disapprove  of  part 
of  the  same  item ;  hence  it  follows  that  the  part  or  parts  of  the 
hill  approved  became  law  and  the  part  or  parts  disapproved 
will  not  have  the  force  of  law.  Since  the  governor  approved 
the  appropriation  only  to  the  extent  of  $10,000,000  for  the  two 
years  in  question,  it  therefore  follows  that  the  state  treasurer 
has  the  right  to  make  a  distribution  only  upon  that  basis. 

The  contemporaneous  construction  of  the  executive  and  other 
branches  of  the  state  government  has  weight  with  the  court  in 
passing  upon  questions  of  this  character.  Such  constructions 
are  not  final  but  they  are  at  least  persuasive  when  brought  to 
the  attention  of  the  court :  Endlich  on  Interpretation  of  Stat- 
utes, sec.  627 ;  Cooley  on  Constitutional  Limitations,  p.  82. 

Opinion  by  Mb.  Jitsticb  Mitchbll,  April  22, 1901 : 
The  governor  is  an  integral  part  of  the  law-making  power  of 
the  state*  Section  15  of  article  4  of  the  constitution  provides 
tibat  *^  every  bill  which  shall  have  passed  both  houses  shall  be 
presented  to  the  governor ;  if  he  approve  he  shall  sign  it,  but 
if  he  shall  not  approve  he  shall  return  it  with  bis  objections  to 
the  house  in  which  it  shall  have  originated,''  etc.,  and  no  bill, 
therefore,  can  become  a  law  without  first  being  submitted  to 
the  governor  for  his  approval  or  disapproval.     His  dis^proval^ 


Digiti 


ized  by  Google 


170  COMMONWEALTH  v.  BARNETT. 

Opinion  of  the  Court.  [199  F^. 

commonly  known  as  a  veto,  is  essentially  a  legislative  act  The 
fact  that  the  governor  is  limited  to  negation  or  concurrence  and 
cannot  affirmatively  initiate  or  amend  legislation,  does  not  take 
away  the  legislative  character  of  his  act,  any  more  than  the  want 
of  power  in  the  senate  of  the  United  States  to  originate  rev- 
enue bills  changes  its  standing  as  a  co-ordinate  branch  of  con- 
gress. 

In  this  view  all  the  authorities  concur.  The  veto  power  of 
the  president  ^^  is  not  executive  in  its  nature,  but  essentially 
legislative.  It  makes  him  in  effect  a  branch  of  congress  though 
only  to  a  limited  and  qualified  extent : "  Black  on  Constitutional 
Law,  sec.  67. 

The  president  "  thus  became  a  third  branch  of  the  legisla- 
ture whose  approval  was  ordinarily  requisite  to  the  success  of 
any  measure  proposed  by  the  other  two : "  Hare,  Lectures  on 
Constitutional  Law,  p.  212. 

**  It  appears  as  a  matter  of  historical  development  as  well  as 
of  theory,  that  the  veto  is  a  legislative  power : "  Edward  Camp- 
bell Mason,  The  Veto  Power,  sec.  100. 

"  The  power  to  veto  legislation  which  is  conferred  upon  the 
president,  makes  him  in  effect  a  third  branch  of  the  legisla- 
ture. The  power  is  legislative,  not  executive,  and  the  questions 
presented  to  his  mind  are  precisely  the  same  as  those  the  two 
houses  of  congress  must  determine  in  passing  a  bill :  whether 
the  proposed  law  is  necessary  or  expedient,  whether  it  is  con- 
stitutional, whether  it  is  so  framed  as  to  accomplish  its  intent, 
and  so  on,  are  questions  transferred  from  the  two  houses  to  the 
president  with  the  bill  itself :  "  Cooley,  General  Principles  of 
Constitutional  Law,  ch.  S,  p.  49.     (2d  ed.  1891). 

Being  thus  settled  to  be  legislative  in  character,  the  presump- 
tion is  that  within  its  limited  sphere  of  negation  the  power 
applies  to  every  branch  and  subject  of  the  bill  to  which  the  leg- 
islative powers  of  the  two  houses  apply.  And  the  history  of 
the  power  as  at  present  existing  in  the  constitution  of  this  state 
confirms  the  presumption. 

The  veto  power  is  a  survival  of  the  lawmaking  authority 
vested  in  the  king  as  a  constituent  if  not  a  controlling  third 
body  of  the  parliament,  in  which  he  might  and  not  unf  requently 
did  sit  in  person.  With  the  growth  of  free  ideas  and  institu- 
tions and  the  aggressive  spirit  of  the  popular  branch  of  the 
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parliament  in  the  affairs  of  government,  it  lost  its  vitality  as  a 
real  power  in  England,  though  it  still  exists  in  theory.  But 
in  the  colonies  it  not  only  existed  but  was  an  active  power,  ab- 
solute in  character,  and  so  constantly  exercised  that  as  Pro- 
fessor Mason  has  aptly  called  attention  to,  the  declaration  of 
independence  set  forth  first  among  the  grievances  of  the  colo- 
nies, *'*'  He  has  refused  his  assent  to  laws  most  wholesome  and 
necessary  for  the  public  good : "  Mason's  Veto  Power,  sec.  7. 
The  most  important  chapter  in  tlie  legislative  history  of  the  prov- 
ince of  Pennsylvania  will  be  found  in  the  long  and  obstinate 
contest  between  the  general  assembly  and  the  proprietaries  and 
the  crown  (acting  through  the  privy  council  and  the  board  of 
trade)  over  the  refusal  of  assent  to  the  acts  of  the  assembly. 

From  the  colonies  the  power  passed  with  various  limitations 
into  nearly  all  the  American  constitutions,  state  and  nationaL 
Originally  intended  mainly  as  a  means  of  self -protection  by  the 
executive  against  the  encroachments  of  the  legislative  branch, 
it  has  steadily  grown  in  favor  with  the  increasing  multitude 
and  complexity  of  modem  laws,  as  a  check  upon  hasty  and  in- 
considerate as  well  as  unconstitutional  legislation.  The  exec- 
utive is  usually  better  informed  on  the  exact  condition  of  the 
public  affairs  than  the  individual  members  of  the  legislature, 
and  he  acts  under  the  concentrated  responsibility  of  a  single 
officer.  That  vetoes  are  usually  wise  and  convincing  is  shown 
by  the  small  proportion  which  has  been  overridden  by  tlie  sec- 
ond passage  of  the  disapproved  act.  Of  433  acts  disapproved 
by  the  presidents  of  the  United  States  down  to  1889,  only 
twenty-nine  were  repassed  over  the  veto :  Mason's  Veto  Power, 
sec.  116. 

As  inherited  from  the  colonies  and  adopted  in  the  early  con- 
stitutions, the  veto  power  was  confined  to  approval  or  disap- 
proval of  the  entire  bill  as  presented,  and  this  in  experience 
was  found  to  be  inadequate  to  the  accomplishment  of  its  full 
purpose.  The  legislature  in  framing  and  passing  a  bill  had 
full  control  over  every  subject  and  every  provision  that  it  con- 
tained, and  the  governor  as  a  co-ordinate  branch  of  the  law- 
making power,  was  entitled  to  at  least  a  negative  of  the  same 
extent.  But  by  joining  a  number  of  different  subjects  in  one 
Ull,  the  governor  was  put  under  compulsion  to  accept  some 
enactments  that  he  could  not  approve,  or  to  defeat  the  whole. 


Digiti 


ized  by  Google 


172  COMMONWEALTH  v,  BARNETT. 

Opinion  of  the  Court.  [199  PIl 

including  others  that  he  thought  desirable  or  even  necessary. 
Such  bills,  popularly  called  *^  omnibus ''  biUs,  became  a  cryii^ 
eril,  not  only  from  the  confusion  and  distraction  of  the  legisla- 
tive mind  by  the  jumbling  together  of  incongruous  subjects, 
but  still  more  by  the  facility  they  afforded  to  corrupt  combina- 
tions of  minorities  with  different  interests  to  force  the  passage 
of  bills  with  provisions  which  could  never  succeed  if  they  stood 
on  their  separate  merits.  So  common  was  this  practice  that  it 
got  a  popular  name,  universally  understood  as  log  rolling.  A 
still  more  objectionable  practice  grew  up  of  putting  what  is 
known  as  a  '^  rider,"  that  is  a  new  and  unrelated  enactment  or 
provision  on  the  appropriation  bills,  and  thus  coercing  the  ex- 
ecutive to  approve  obnoxious  legislation  or  bring  the  wheels  of 
the  government  to  a  stop  for  want  of  funds. 

These  were  some  of  the  evils  which  the  later  changes  in  the 
constitution  were  intended  to  remedy.  Omnibus  bills  were 
done  away  with  by  the  amendment  of  1864  that  no  bill  shall 
contain  more  than  one  subject  which  shall  be  clearly  expressed 
in  the  title.  But  this  amendment  excepted  appropriation  bills, 
and  as  to  them  the  evil  still  remained.  The  convenience  if 
not  the  necessity  of  permitting  a  general  appropriation  bill 
containing  items  so  diverse  as  to  be  fairly  within  the  descrip- 
tion of  different  subjects  was  patent.  The  present  consti- 
tution meets  this  difficulty  first,  by  including  all  bills  in  the 
prohibition  of  containing  more  than  one  subject  except  **  gen- 
eral appropriation  bills  "  (article  3,  section  8) ;  secondly  by  the 
provision  that  '^the  general  appropriation  bill  shall  embrace 
nothing  but  appropriations  for  the  ordinary  expenses  of  the 
executive,  legislative  and  judicial  departments  of  the  common- 
wealth, interest  on  the  public  debt,  and  for  public  schools;  all 
other  appropriations  shall  be  made  by  separate  bills  each  em- 
bracing but  one  subject"  (article  8,  section  15);  and  thirdly, 
by  the  grant  to  the  governor  of  "  power  to  disapprove  of  any 
item  jor  items  of  any  bill  making  appropriations  of  money,  em- 
bracing distinct  items,  and  the  part  or  parts  of  the  bill  approved 
shall  be  the  law,  and  the  item  or  items  of  appropriation  disap- 
proved shall  be  void,  unless  repassed  according  to  the  rules 
and  limitations  prescribed  for  the  passage  of  other  bills  over 
the  executive  veto : "  Article  4,  section  16. 

The  purpose  of  these  provisions  is  clear  beyond  quetticm. 
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Tbey  are  a  distinct  reoognition  of  the  legislative  charaet«r  of 
the  goyemor*8  part  in  the  passage  of  the  bills,  and  an  equally 
distinot  effort  to  increase  the  power  and  scope  of  his  veto*  By 
section  15  of  the  same  article  a  bill  can  only  be  passed  over  a 
veto  by  a  vote  of  two  tiiirds  of  all  the  members  elected  to  each 
house,  instead  of  two  thirds  of  a  quorum  voting  as  under  the 
constitution  of  1888.  **  The  power,"  says  Mr.  Buckalew,  **  has 
been  tried  and  not  found  wanting ;  it  has  won  popular  confi- 
dence in  a  high  degree,  and  is  now  justly  regarded  as  an  indis- 
pensable feature  of  American  constitutions.  In  the  Convention 
of  1873  no  voice  was  raised  in  opposition  to  it,  or  for  imposing 
any  new  and  material  limitations  upon  its  exercise  in  future : " 
Notes  on  the  Constitution,  p.  117.  Section  16  of  article  4  above 
quoted  with  which  we  are  immediately  concerned  is  a  clear  ex- 
pression of  intent  to  give  the  governor  to  the  extent  of  refusing 
approval,  the  same  control  over  the  particulars  of  a  general  ap- 
propriation bill  that  each  house  of  the  legislature  had. 

The  argument  on  both  sides  has  included  much  discussion  of 
the  exaot  definition  of  the  word  *^  item."  But  we  have  no  occa- 
sion to  consider  minutely  the  language  of  the  dictionaries  in  this 
connection.  The  general  idea  conveyed  by  the  word  is  well 
understood  and  with  that  in  our  minds  the  precise  meaning  in 
the  constitution  is  shown  by  the  context  to  be  the  particulars, 
the  details,  the  distinct  and  severable  parts  of  the  appropria- 
tion. The  language  is  *^  the  governor  shall  have  power  to  dis- 
approve of  any  item  or  items  ....  and  the  part  or  parts  of 
the  bill  approved  shall  be  the  law,  and  the  item  or  items  of  the 
appropriation  disapproved  shall  be  void,"  etc.  It  is  clear  that 
**  item  "  and  "  part "  are  here  used  interchangeably  in  the  same 
sense.  If  any  special  or  different  meaning  was  attached  to  the 
word  ^*  item  "  the  natural  mode  of  expression  would  have  been 
to  use  that  word  throughout  the  section,  but  for  the  sake  of 
euphony  and  to  avoid  thei  repetition  of  the  same  words  three 
times  in  the  same  sentence,  the  draughtsman  used  the  word 
**  parts  "  as  an  evident  synonym.  This  is  also  apparent  from 
the  plain  purpose  of  the  section.  In  ordinary  bills  the  single 
subject  is  a  unit  which  admits  of  approval  or  disapproval  as  a 
whole,  without  serious  inconvenience,  even  though  some  of  the 
details  may  not  be  acceptable.  But  every  appropriation,  though 
it  be  for  a  single  purpose,  necessarily  presents  two  considera- 
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tions  almost  equally  material,  namely,  the  subject  and  the 
amount.  The  subject  may  be  approved  on  its  merits,  and  yet 
the  amount  disapproved  as  out  of  proportion  to  the  require- 
ments of  the  case,  or  as  beyond  the  prudent  use  of  the  state's 
income.  The  legislature  had  full  control  of  the  appropriation 
in  both  its  aspects  and  the  plain  intent  of  this  section  was  to 
give  the  governor  the  same  control  as  to  disapproval,  over  each 
subject  and  each  amount.  A  contrary  construction  would  de- 
stroy the  usefulness  of  the  constitutional  provision.  If  the 
legislature  by  putting  purpose,  subject  and  amount  inseparably 
together  and  calling  them  an  item,  can  coerce  the  governor  to 
approve  the  whole  or  none,  then  the  old  evil  is  revived  which 
this  section  was  intended  to  destroy.  No  better  illustration  is 
needed  than  is  afforded  by  the  case  in  hand.  Section  8  of 
the  act  of  May  13,  1899,  appropriated  for  the  public  schools 
$11,000,000  for  the  two  years  of  1899  and  1900,  provided  that 
"  out  of  the  amount  received  by  the  city  of  Philadelphia  there 
shall  be  paid  the  sum  of  three  thousand  dollars  to  the  Teachers* 
Institute  of  said  city ;  the  sum  of  three  thousand  dollars  to  the 
Philadelphia  School  of  Design  for  Women  for  their  corporate 
purposes,  and  the  sum  of  ten  thousand  dollars  to  the  Teachers' 
Annuity  and  Aid  Association  of  said  city,"  etc.  In  this  por- 
tion of  the  section  alone  there  are  included  four  distinct  and 
severable  parts,  each  of  which  is  an  *'  item "  within  the  pur- 
pose, intent  and  meaning  of  the  constitutional  provision  under 
consideration,  namely  the  public  schools,  the  Teachers*  Institute, 
the  School  of  Design  for  Women  and  the  Teachers'  Annuity 
and  Aid  Association.  The  public  schools  being  objects  of  ap- 
propriation by  the  express  mandate  of  the  constitution,  the  only 
question  before  the  governor  as  to  them  was  the  amount,  but 
the  other  three  items  presented  the  double  consideration  of  the 
beneficiary  and  the  amount.  On  each  of  these  matters,  quoting 
again  the  language  of  Judge  Cooley,  supra,  ^*  the  questions 
presented  to  the  mind  of  the  executive  are  precisely  the  same 
as  those  the  two  houses  (of  Congress)  must  determine  in  pass- 
ing a  bill ;  whether  the  proposed  law  is  necessary  or  expedient, 
whether  it  is  constitutional,  whether  it  is  so  framed  as, to  ac- 
complish its  intent,  and  so  on,  are  questions  transferred  from 
the  two  houses  to  the  president  (executive)  with  the  bill  itself." 
On  each  of  these  questions  therefore  the  governor  was  entitled 
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to  exercise  his  legislative  judgment  separately,  and  to  approve 
or  disapprove  accordingly.  Suppose  for  illustration  that  in- 
stead of  the  beneficiaries  being  worthy  public  institutions  the 
city  of  Philadelphia  had  been  directed  to  pay  part  of  its  appro- 
priation to  a  sectarian  school  in  violation  of  the  express  prohibi- 
tion in  section  18  of  article  3.  It  would  have  been  the  gov- 
ernor's imperative  duty  to  veto  such  appropriation,  and  the 
legislature  could  not  coerce  him  by  putting  him  to  the  alter- 
native of  approving  it  or  disapproving  the  entire  section  with 
its  constitutional  grant  to  the  public  schools.  Or  suppose  on 
the  other  hand  the  appropriation  had  been  to  one  of  the  institu- 
tions named  of  $1,000,000  or  more.  The  governor  might  in 
his  legislative  judgment  have  approved  the  beneficiary  as  a 
proper  object  of  state  aid,  but  have  found  the  amount  exces- 
sive. He  was  entitled  to  approve  as  to  the  object,  and  to  dis- 
approve as  to  a  portion  of  the  amount.  That  is  what  he  has 
done  in  the  present  case,  and  his  action  was  within  his  constitu- 
tional powers. 

Both  sides  have  sought  to  derive  confirmation  of  their  views 
from  the  express  mandate  of  the  constitution  in  section  1  of  ar- 
ticle 10,  that  the  legislature  ^*  shall  appropriate  at  least  one 
million  dollars  each  year"  for  the  support  of  public  schools. 
This,  the  appellants  claim,  prevents  the  governor  from  exercis- 
ing his  veto  power  at  all  against  appropriations  for  the  public 
schools.  But  this  argument  entirely  ignores  the  constitutional 
requirement  that  "every  bill"  shall  be  submitted  for  the  gov- 
ernor's approval.  The  constitution  makes  no  exception  of 
school  bills  or  any  other,  and  such  exception  would  permit  easy 
and  clear  violation  of  the  prohibition  in  section  4  of  article  9, 
against  the  creation  of  a  state  debt  exceeding  $1,000,000  in 
the  aggregate  at  any  one  time,  to  supply  deficiencies  in  rev- 
enue. Suppose  the  legislature  should  appropriate  a  sum  for 
school  purposes  exceeding  by  more  than  $1,000,000  the  en- 
tire revenue  of  the  state.  It  would  be  the  governor's  duty  to 
veto  it  to  prevent  the  creation  of  a  prohibited  debt.  And  even 
if  the  appropriation  for  schools  was  only  the  constitutional 
$1,000,000,  yet  if  that  would  increase  an  already  existing 
debt  from  deficiency  of  revenue  beyond  the  prohibited  limit, 
there  would  at  once  be  an  inevitable  conflict  between  two  ex- 
press provisions  of  the  constitution,  and  it  would  become  the 
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governor's  duty  to  exercise  his  legislative  judgment  which  wm 
of  the  lesser  importance  and  should  give  way.  The  clear  result, 
therefore,  is  that  appropriations  for  school  purposes  ai*e  not  ex- 
cepted in  any  case  from  the  requirement  of  submission  to  the 
governor  for  his  approval. 

Moreover,  the  appellants  have  entirely  overlooked  or  miscon- 
ceived the  effect  of  a  partial  veto  such  as  was  given  in  the 
present  case.  If  the  disapproval  of  part  and  the  approval  of 
the  rest  were  not  valid  acts,  then  there  was  no  appropriation  at 
all,  and  the  money  already  received  by  the  schools  was  illegally 
paid.  For  there  was  no  executive  approval  of  an  appropriation 
of  111,000,000.  There  are  but  three  ways  in  which  a  bill  can 
become  law  in  this  state,  passage  by  the  legislature,  and  ap- 
proval by  the  governor,  passage  by  the  legislature,  disapproval 
by  the  governor,  and  passage  again  in  the  mode  prescribed  by 
the  constitution,  or  passage  by  the  legislature  and  failure  of  the 
governor  to  return  it  with  his  objections  within  the  required 
time.  The  appropriation  of  $11,000,000  claimed  in  the  present 
case,  never  became  law  in  any  of  these  three  ways  and  there  is 
no  other. 

The  question  in  this  case  is  presented  for  the  first  time  in 
this  state,  and  is  very  bare  of  authorities  elsewhere.  The  dili- 
gence of  counsel  has  found  only  two  cases  and  neither  of  them 
is  at  aU  close.  Porter  v.  Hughes,  32  Pac.  Repr.  165,  arose 
in  Arizona  where  the  governor  has  no  power  to  veto  single 
items  of  a  bill,  and  the  question  therefore  was  the  same  as  it 
would  have  been  here  under  the  old  constitution.  In  Missis- 
sippi the  governor  has  power  to  veto  parts  of  appropriations. 
Under  this  power  the  governor  approved  the  whole  appropria- 
tion, but  vetoed  certain  conditions  appended  to  it.  In  State 
V.  Holder,  76  Miss.  158,  it  was  held  by  a  divided  court  that 
such  veto  was  not  within  his  authority.  Neither  of  these  cases 
affords  us  any  assistance. 

But  though  the  question  has  not  been  presented  before  for 
judicial  determination,  the  practice  in  this  state  is  not  new. 
The  respondent  has  set  out  in  his  answer  a  number  of  examples 
of  vetoes  since  the  present  constitution  went  into  force,  by 
Governor  Pattison  in  both  his  terms,  Governor  Beaver  and 
Governor  Hastings,  of  parts  of  appropriation  bills.  Appellant 
has  argued  at  some  length  that  none  of  these  instances  was  ex- 
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aoUy  like  the  present,  and  as  to  the  details  that  much  maj  be 
conceded.  But  they  all  rest  on  the  same  principle,  the  right 
of  the  governor  in  the  exercise  of  his  independent  legislative 
judgment  to  approve  an  appropriation  in  part,  by  reducing  the 
amount  fixed  by  the  legislature.  As  to  that  principle  the  ex- 
ecutive practice  must  be  considered  as  settled.  While  the  ex- 
ecutive interpretation  of  his  own  powers  is  not  binding  on  the 
judiciary,  it  has  always  been  considered  as  persuasive  and  en- 
titled to  great  respect.  And  where  as  in  this  instance  the 
practice  has  been  frequent  and  acquiesced  in  without  objection 
for  a  number  of  years,  it  should  be  very  clearly  shown  to  be 
unconstitutional  to  justify  the  courts  in  declaring  against  it. 

The  parties  to  this  case  with  a  commendable  desire  to  obtain 
a  speedy  decision  have  set  forth  all  the  necessary  facts  in  the 
petition  and  answer,  and  agreed  that  all  technical  matters  shall 
be  waived.  On  account  however  of  the  impoi-tance  of  the  pub- 
lic interest  involved,  we  have  allowed  counsel  for  other  school 
districts  to  intervene  and  present  additional  arguments  against 
the  decision  of  the  court  below.  One  of  such  intervening  par- 
ties has  challenged  the  jurisdiction  of  the  common  pleas  of 
Centre  county  to  entertain  the  case,  and  thereby  that  of  this 
court  to  hear  it  on  appeal.  The  right  of  a  party  admitted  by 
an  act  of  grace  to  be  heard  as  amicus  curias,  thus  to  attempt 
to  set  aside  the  formal  agreement  of  the  legal  parties  is  not 
conceded,  but  as  the  question  of  jurisdiction  is  alwajrs  open,  it 
is  proper  that  it  should  receive  consideration  even  when  brought 
forward  in  this  irregular  way. 

The  objection  made  is  that  a  court  of  common  pleas  has  no 
power  to  issue  a  writ  of  mandamus  to  a  state  ofiBcer.  Objec- 
tions to  jurisdiction  are  of  two  classes  between  which  there  is 
a  clear  and  well  settled  distinction,  first  those  relating  to  the 
authority  of  the  court  over  the  subject-matter,  and  secondly 
those  relating  to  its  authority  over  parties.  Objections  of  the 
first  class  cannot  be  waived  nor  jurisdiction  obtained  by  ac- 
quiescence. Thus  if  the  writ  of  mandamus  had  issued  from 
the  quarter  sessions  or  the  orphans'  court,  the  proceeding  would 
be  void  ab  initio  for  defect  of  authority  in  the  court  to  issue 
such  process  and  determine  such  controversies.  It  is  of  this 
class  that  it  is  commonly  said  that  consent  cannot  give  juris- 
diction. But  in  the  second  class  the  rule  is  different.  The 
Vol.  cxcix — 12 
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party  exempt  from  jurisdiction  may  waive  his  personal  privi- 
lege, and  if  he  does  so  the  jurisdiction  of  the  court  is  complete. 
Thus  if  the  defendant  is  not  duly  served  with  process,  or  is  a 
nonresident  beyond  the  reach  of  process,  or  if  served  while 
temporarily  exempt  as  a  juror  or  party  or  witness,  or  member 
of  the  legislature,  the  proceeding  as  to  him  will  be  void  or  void- 
able on  showing  the  facts.  But  if  he  waives  his  exemption  and 
appears  voluntarily,  the  jurisdiction  of  the  court  over  him  is 
thereafter  beyond  question. 

By  the  Act  of  May  22, 1722,  sees.  11  and  18, 1  Smithes  Laws, 
189,  the  Supreme  Court  was  authorized  to  issue  *^all  remedial 
and  other  writs  and  process  ....  as  fully  and  amply  as  the 
justices  of  the  court  of  king's  bench,  common  pleas  and  ex- 
chequer at  Westminster,  or  any  of  them,  may  or  can  do.** 
Under  this  statute  the  Supreme  Court  issued  writs  of  manda- 
mus as  a  common-law  writ,  and  preserved  the  common-law  prac- 
tice in  all  proceedings  thereon. 

By  the  Act  of  June  14,  1836,  P.  L.  626,  sec.  18,  the  courts 
of  common  pleas  within  their  respective  counties  were  invested 
with  '*  like  power  with  the  Supreme  Court  to  issue  writs  of 
mandamus  to  all  officers  and  magistrates  elected  or  appointed 
in  or  for  the  respective  county,  or  in  or  for  any  township,  dis- 
trict or  place  within  such  county,  and  to  all  corporations  being 
or  having  their  chief  place  of  business  within  such  county." 
The  jurisdiction  thus  granted  to  the  common  pleas  was  a  com- 
mon-law jurisdiction  to  be  exercised  according  to  common-law 
practice.  But  state  officers  not  being  among  the  subjects  spe- 
cifically enumerated  in  the  grant,  it  is  argued  that  no  such  writ 
can  be  issued  to  them.  So  far  as  it  is  a  compulsory  process  this 
must  be  admitted,  but  it  does  not  follow  that  it  may  not  issue 
or  become  effective  by  consent.  A  writ  against  a  nonresident 
as  a  compulsory  writ  is  inoperative,  not  because  the  court  has 
no  authority  to  issue  it,  but  because  the  person  against  whom 
it  is  issued  is  exempt  from  its  operation.  And  the  objection  to 
the  writ  against  a  state  officer  belongs  to  the  same  class.  The 
writ  of  mandamus  itself  is  one  which  the  court  has  full  power 
to  issue,  but  a  state  officer  is  exempt  from  its  operation.  This 
is  a  personal  or  official  exemption,  the  manifest  purpose  of 
which  was  to  protect  a  state  officer  from  being  taken  away  or 
interfered  with  in  his  official  duties  at  the  seat  of  government, 
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to  answer  the  local  courts  throughout  the  state.  He  is  exempt 
for  tlie  convenience  of  the  public  business.  Bat  if  the  con- 
venience of  getting  a  decision  on  a  question  of  public  impor- 
tance outweighs  the  inconvenience  of  going  to  a  local  court  for 
it,  there  is  nothing  in  the  statute  or  in  the  public  policy  on 
which  it  is  founded,  to  prevent  the  officer  from  so  doing,  and 
of  such  convenience  the  officer  himseU  must  be  the  judge. 
We  are  of  the  opinion  that  the  objection  now  made  relates  not 
to  the  authority  of  the  court  over  the  subject-matter,  but  only 
to  the  privilege,  personal  or  official,  of  the  defendant  It  was, 
tiierefore,  an  objection  that  could  be  waived,  and  having  been 
expressly  waived  in  the  court  below,  the  case  is  properly  here 
for  final  adjudication. 

In  Com.  V.  Wickersham,  90  Pa.  811,  the  state  officer  insisted 
on  his  exemption,  and  all  that  the  case  decided  was  that  he 
could  not  be  compelled  to  submit  to  the  jurisdiction.  There 
is  nothing  in  any  of  the  other  cases  that  bears  materially  on  the 
present  question. 

Judgment  affirmed. 

Mb.  Justice  Mbstbbzat,  dissenting: 

I  do  not  agree  with  the  conclusions  reached  by  the  majority 
of  the  court,  and  hence  dissent  from  the  judgment  about  to  be 
entered. 

There  are  two  questions  presented  on  this  record  for  consid- 
eration :  1.  The  jurisdiction  of  the  court  below,  and  inciden- 
tally the  right  and  the  duty  of  this  court  to  consider  and  de- 
termine the  question  of  its  own  motion  or  at  the  suggestion  of 
ui  amicus  curiae.  2.  The  authority  of  the  governor  of  Penn- 
sylvania to  veto  a  part  of  an  item  of  an  appropriation  where 
that  appropriation  consists  of  one  item  and  one  sum. 

We  are  met  at  the  very  threshold  of  this  case  by  the  ques- 
tion of  jurisdiction.  It  was  suggested  by  the  attorney  general 
in  his  argument  in  behalf  of  the  state  treasurer  that  the  ques- 
tion should  not  be  considered  by  this  court  as  it  was  not  raised 
by  either  of  the  parties  to  this  contention.  It  appears  on  the 
record  by  an  agreement  of  counsel  for  the  parties  **that  all 
questions  of  jurisdiction  and  other  technical  defenses  should 
be  waived."  It  is  therefore  necessary  to  determine  the  duty  of 
this  court  in  this  respect,  and  it  is  the  fii*st  matter  for  consider- 
ation. 
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This  was  a  petition  by  the  attorney  general  of  the  oommoii- 
wealth  pi'esented  to  the  court  of  common  pleas  d  Centre 
county,  praying  the  court  to  issue  a  writ  of  mimdamus  against 
the  state  treasurer  commanding  him  to  notify  the  sup^intend- 
ent  of  public  instruction  in  writing  that  there  were  sufficient 
funds  in  the  state  treasury  to  pay  the  school  district  of  Patt<m 
township,  said  county,  its  pro-rata  share  of  the  general  appro- 
priation upon  whatever  basis  the  court  might  determine  the 
district  was  entitled  to  receive  its  proportionate  share,  and  re- 
quiring the  state  treasurer  to  designate  the  amount  which  said 
district  is  entitled  to  receive  under  the  general  appropriation 
act,  and  to  so  inform  the  superintendent  of  public  instruction. 
An  answer  was  filed  by  the  state  treasurer,  the  case  heard  by 
the  court  below  and  the  writ  was  refused  and  the  petition  was 
dismissed. 

The  application,  therefore,  was  for  a  mandamus  at  the  rela- 
tion of  the  attorney  general  for  the  use  of  the  school  district  of 
Patton  township  against  the  state  treasurer  of  the  common- 
wealth.'  As  I  shall  hereafter  attempt  to  show,  the  court  be- 
low had  no  jurisdiction  of  the  subject-matter.  Being  without 
jurisdiction,  its  action  was  not  only  irregular  but  it  was  abso- 
lutely void :  Philips's  Appeal,  84  Pa.  489 ;  Miltimore  v.  Milti- 
more,  40  Pa.  155 ;  Voorhees  v.  Bank  of  the  United  States,  10 
Pet.  449 ;  Borden  v.  Fitch,  16  Johns.  (N.  Y.)  121.  The  judgw 
ments  and  orders  of  a  court  without  jurisdiction  are  mere  nul- 
lities, and  may  not  only  be  set  aside  at  any  time  by  the  coort 
in  which  they  are  rendered,  but  they  may  be  declared  to  be 
void  by  every  court  in  which  they  are  presented :  17  Ajd.  & 
Eng.  Ency.  of  Law  (2ded.),  1046.  In  MiltimOTe  v.  Miltimore, 
supra,  Thompson,  J.,  speaking  for  the  court,  says :  **  When 
the  jurisdiction  does  not  exist,  and  usurpation  takes  its  place, 
then  all  the  acts  of  the  tribunal  are  void  *and  of  none  effect* 
and  may  be  so  treated  in  any  collateral  proceeding.  Where 
there  is  no  jurisdiction  there  is  no  authority  to  pronounce  judg- 
ment, and  consequentiy  a  judgment  so  entered  is  so  but  in  form 
and  similitude,  and  has  no  substance,  force  or  authority.'*  The 
powers  conferred  upon  a  court  are  those  given  it  by  the  conr 
stitution,  by  the  common  law  or  by  statute.  When  its  author^ 
ity  is  not  supported  from  either  source,  it  is  the  duty  of  the 
appellate  court  to  so  declare.    It  is  well  settled  in  this  tteto 
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tbat  want  of  jurisdiction  in  a  court  may  be  taken  at  any  time : 
Stearly*8  Appeal,  3  Grant,  270 ;  Musselman's  Appeal,  101  Pa. 
165.  It  is  never  too  late  to  attack  a  jadgment  for  want  of 
jurisdiction :  Fowler  v.  Eddy,  110  Pa.  120.  The  reason  for 
this  is  that  the  action  of  a  court  wanting  jurisdiction  is  without 
effect  and  wholly  void.  The  judgment  of  the  court  below  being 
void,  it  is  the  duty  of  this  court  upon  its  own  motion  or  on  the 
suggestion  of  an  amicus  curiae  to  determine  the  question.  *^  It 
is  not  matter  of  an  adversary  nature,'*  says  Mr.  Justice  Fosteb 
in  Olmstead's  Appeal,  48  Conn.  114,  '^  to  be  regarded  with  dis- 
favor, like  a  dilatory  plea.  It  is  for  the  interest  of  the  court, 
and  must  be  the  desire  of  the  court,  to  know  as  early  as  possi- 
ble that  it  has  no  jurisdiction,  if  such  be  the  fact.  If  the  infor- 
mation does  not  come  early,  it  must  not  be  rejected  if  it  comes 
late.  Whenever  and  however  it  comes,  it  should  be  received 
as  the  suggestion  of  an  amicus  curiae,  and  the  proper  legal  action 
promptly  taken.  .  .  .  When  once  before  that  tribunal  (Supe- 
rior Court),  no  matter  by  what  door  they  gain  admission,  the 
jurisdiction  of  the  court  must  always  be  a  legitimate  subject  of 
inquiry.  The  suitors  can  come  in  by  no  door  which  shuts  off 
inquiry  into  the  jurisdiction."  In  Lansing  v.  Chicago,  etc.. 
Railway  Co.,  86  Iowa,  216,  Mr.  Justice  Rothrock,  speaking 
for  the  court,  sajrs :  **  But  it  is  a  familiar  rule  of  practice  that 
the  jurisdiction  of  a  court  may  be  challenged  at  any  time  in 
tbe  progress  of  the  cause,  and,  if  not  raised  by  the  parties,  courts 
will  take  notice  of  questions  of  jurisdiction.  .  .  .  The  impro- 
priety of  determining  any  question  without  jurisdiction  is  mani- 
fest" Mr.  Justice  Dobsey,  in  Berrett  v.  Oliver,  7  Gill.  &  J. 
191,  delivering  the  opinion  of  the  court  of  appeals  of  Maryland, 
•ays :  '*  Against  the  influence  of  such  a  defect  (want  of  juris- 
dioticm),  you  cannot  shut  your  eyes,  whether  the  defendant 
rely  upon  it  as  a  defense,  in  his  answer,  by  plea,  or  on  demurrer, 
or  not.  It  is  a  matter  of  law  of  which  the  court  must  judi- 
cially take  notice.  It  admonishes  them  not  to  proceed  in  the 
trial:  that  they  have  no  jurisdiction  over  the  subject-matter 
tlius  illegally  attempted  to  be  brought  before  them:" 

It  therefore  appears  that  it  is  the  duty  of  this  court  to  take 
notice  of  want  of  jurisdiction  in  the  court  below  of  its  own  mo- 
tion or  at  the  suggestion  of  an  amicus  curiae.  In  this  case, 
other  school  districts  similarly  situated  as  Patton  township  in 
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respect  to  this  appropriation  were  permitted  to  appear  hj 
counsel  and  present  an  argument  in  behalf  of  the  relator.  The 
counsel  for  these  districts  has  suggested  the  question  of  juris- 
diction. 

Having  determined  it  to  be  the  duty  of  the  court  to  examine 
the  question  of  jurisdiction,  I  will  now  proceed  to  consider  the 
first  of  the  two  principal  questions  involved  in  this  controversy, 
viz:  the  authority  of  the  court  of  common  pleas  of  Center 
county  to  entertain  jurisdiction  of  the  subject-matter  of  this 
contest.  This  incidentally  involves  also  an  inquiry  into  the 
jurisdiction  of  the  Supreme  Court  to  issue  the  writ  of  manda> 
mus. 

In  this  country  the  courts  empowered  to  exercise  jurisdiction 
by  mandamus  are  generally  fixed  by  the  constitutions  of  the 
various  states  or  by  legislative  enactment  not  inconsistent  there- 
with :  High  on  Extraoi^dinary  Legal  Remedies,  sec.  580.  The 
jurisdiction  of  the  courts  of  Pennsylvania  to  issue  the  writ  of 
mandamus  is  conferred  by  constitutional  and  legislative  author- 
ity. The  Supreme  Court  was  established  and  its  powers  con- 
ferred by  the  Act  of  May  22,  1722, 1  Smith's  Laws,  112.  The 
11th  section  of  the  act  required  the  courts  to  be  holden 
twice  in  every  year  at  Philadelphia,  fixed  the  number  of  judges 
at  three  and  conferred  upon  them  "  full  power  and  authority, 
by  virtue  of  this  act,  when  and  as  often  as  there  may  be  occa- 
sion, to  issue  forth  writs  of  habeas  corpus,  certiorari  and  write 
of  error,  and  all  remedial  and  other  writs  and  process,  returna- 
ble to  the  said  court,  and  grantable  by  the  said  judges  by  virtue 
of  their  office,  in  pursuance  of  the  powers  and  authorities  hereby 
given  them."  The  13th  section  of  the  act  conferred  criminal 
and  appellate  jurisdiction  on  the  judges  and  then  provided 
that  they  ^'  generally  shall  minister  justice  to  all  persons,  and 
exercise  the  jurisdictions  and  powers  hereby  granted  concern- 
ing all  and  singular  the  premises  according  to  law,  as  fully  and 
amply,  to  all  intents  and  purposes  whatsoever  as  the  justices 
of  the  courts  of  king's  bench,  common  pleas  and  exchequer  at 
Westminster,  or  any  of  them,  may  or  can  do."  The  Ist  sec- 
tion of  the  Act  of  June  16,  1836,  P.  L.  785,  confers  appellate 
jurisdiction  on  the  Supreme  Court,  and  the  7th  section  pro- 
vides that  *'  the  judges  of  the  Supreme  Court  shall  have  full 
power  and  authority  when  and  as  often  as  there  may  be  oo- 
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casion,  to  issue  writs  of  habeas  eorpns,  writs  of  certiorari  and 
writs  of  error,  and  all  remedial  and  other  writs  and  processes 
returnable  to  said  court.'* 

Mandamus  was  a  high  prerogative  writ  and  in  England  was 
issued  only  out  of  the  court  of  king's  bench.  Blackstone  (8 
Comm.  110)  says  that  the  **  writ  of  mandamus  is,  in  general,  a 
command  issuing  in  the  king's  name  from  the  court  of  king's 
bench,  and  directed  to  any  person,  corporation,  or  inferior  court 
of  judicature  within  the  king's  dominion,  requiring  them  to  do 
some  particular  thing  therein  specified,  which  appertains  to  their 
office  and  duty,  and  which  the  court  of  king's  bench  has  previ- 
ously determined,  or  at  least  supposes,  to  be  consonant  to  right 
and  justice."  The  authority  of  the  king's  bench  in  this  re- 
spect was  conferred  upon  the  Supreme  Court  of  this  state :  Com- 
monwealth V.  Commissioners  of  Lancaster  County,  6  Binn.  5 ; 
Pennsylvania  Railroad  Co.  v.  Canal  Commissioners,  21  Pa.  9 ; 
Commonwealth  v.  Councils  of  Pittsburg,  84  Pa.  496 ;  In  re 
Sedgeley  Avenue,  88  Pa.  509.  No  inferior  tribunal  could  exer- 
cise jurisdiction  in  such  cases.  The  courts  of  common  pleas  of 
the  state  were  without  authority  to  issue  the  writ :  Common- 
wealth V.  Commissioners,  supra.  In  that  case,  Mr.  Justice 
Brackenbidob  said :  *^  No  subordinate  court  under  the  judicial 
system  of  this  state  ever  had  any  power  to  issue  a  writ  of  man- 
damus." Recognizing  this  lack  of  jurisdiction  in  the  courts  of 
common  pleas  and  having  a  desire  to  remedy  it  to  a  certain  ex- 
tent, the  legislature  passed  the  Act  of  June  14, 1836,  P.  L.  626, 
the  18th  section  of  which  provides  as  follows :  ^^  The  several 
courts  of  common  pleas,  the  president  judge  being  present,  shall, 
within  their  respeetive  counties,  have  the  like  power  with  the  Su- 
preme Court  to  issue  writs  of  mandamus  to  all  officers  and  mag- 
istrates, elected  or  appointed  in  or  for  the  respective  county,  or 
in  or  for  any  township,  district  or  place  within  such  county,  and 
to  all  corporations  being  or  having  th,eir  chief  place  of  business 
within  such  county."  The  authority  of  the  courts  of  common 
pleas  to  issue  writs  of  mandamus  was  limited  to  the  cases  enu- 
merated in  the  act.  This  was  expressly  so  decided  in  Wolf  v. 
Commonwealth,  64  Pa.  252,  and  in  Commonwealth  v.  Wicker- 
sham,  90  Pa.  311. 

It  will  be  observed  that  the  act  of  1886,  did  not  confer  upon 
the  courts  of  common  pleas  the  authority  to  issue  a  mandamus 
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to  a  state  official.  Hence  this  jurisdiction  was  still  confined  to 
the  Supreme  Court  and  it  alone  could  exercise  the  jurisdiction. 
The  act  of  1836  continued  in  force  until  1893.  Section  1  of  tho 
Act  of  June  8, 1893,  P.  L.  345,  practically  re-enacts  the  act  of 
1836,  and  in  addition  contains  the  following  clause :  ^^  And  the 
court  of  common  pleas  of  the  county  in  which  the  seat  of  gov- 
ernment is  or  may  be  located  shall  have  the  power,  and  it  shall 
be  required,  to  issue  the  writ  of  mandamus  to  the  lieutenant  gov- 
ernor, secretary  of  the  commonwealth,  attorney  general,  secretary 
of  internal  affairs,  superintendent  of  public  instruction,  state 
treasurer,  auditor  general,  insurance  commissioner,  and  commis- 
sioners of  the  sinking  fund."  This  act,  therefore,  was  the  first  to 
confer  upon  any  court  of  common  pleas  of  the  commonwealth  ju- 
risdiction to  issue  the  writ  of  mandamus  to  a  state  official.  Un- 
til its  enactment,  no  authority  was  vested  in  any  court  of  com- 
mon pleas  to  issue  the  writ  to  a  state  officer :  Commonwealth 
v.  Wickersham,  supra.  In  that  case  an  application  was  made 
to  the  court  of  common  pleas  of  Dauphin  county  in  1879  for 
a  mandamus  against  the  superintendent  of  public  instruction. 
Judge  Peabson  in  the  court  below  held  that  there  was  no  ju- 
risdiction in  the  common  pleas  of  Dauphin  county  to  issue  the 
writ  under  the  general  act  of  June  14, 1836,  or  the  special  act 
of  April  7, 1870,  and  in  discussing  the  question  of  jurisdiction 
under  the  act  of  1836,  said :  "  By  the  common  law  the  writ  of 
mandamus  was  looked  upon  as  a  high  prerogative  writ,  which 
could  be  issued  out  of  the  court  of  king's  bench  alone,  where 
the  king  was  originally  supposed  to  be  sitting  in  person.  The 
power  to  issue  it  did  not  exist  in  any  inferior  tribunal,  and  gen- 
erally it  was  only  allowed  to  prevent  a  failure  of  justice  when 
the  relator  had  no  other  legal  remedy  or  one  attended  with 
great  delay.  By  an  early  statute,  act  of  May  22, 1722,  the  Su- 
preme Court  of  this  state  was  authorized  to  administer  justice 
as  fully  and  amply,  to  all  intents  and  purposes  whatsoever,  as 
the  justice  of  the  court  of  king's  bench,  common  pleas  and  ex- 
chequer at  Westminster,  or  any  of  them,  may  or  can  do.  That 
law  continued  in  force,  and  the  pi-ocess  of  that  court  to  run 
throughout  the  state  to  secure  justice  to  all  men  until  the  con- 
vention for  forming  a  new  constitution,  in  the  plenitude  of  its 
wisdom,  abrogated  the  power  altogether  withbut  conferring  it 
on  any  other  tribunal.     The  3d  section  of  the  5th  article  gives 
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authority  to  issue  writs  of  mandamus  to  all  inferior  courts,  but 
takes  away  original  jurisdiction  in  all  other  cases.  See  Butler 
V.  Hartranfty  Governor  of  Penna.,  27  P.  F.  Smith,  154.  No  in- 
couvenience  was  ever  felt  from  the  exercise  of  the  power  by  the 
Supreme  Court.  We  never  heard  of  its  abuse.  The  courts  of 
common  pleas  in  the  state  never  were  authorized  to  issue  the 
high  prerogative  writ  of  mandamus  until  it  was  conferred  in  a 
very  limited  form  by  the  18th  section  of  the  act  of  June  14, 
1836,  which  declares  that  they  shall,  within  their  respective 
counties,  have  the  like  power  with  the  Supreme  Court  to  issue 
writs  of  mandamus  to  all  ofiicers  and  magistrates  elected  or 
appointed  in  or  for  the  respective  county,  or  in  or  for  any  town- 
ship, district  or  place  within  such  county,  and  to  all  corpora- 
tions being  or  having  their  chief  place  of  business  within  such 
county.  It  is  in  these  cases  and  over  these  persons  and  corpo- 
rations alone  that  the  courts  of  common  pleas  have  jurisdiction." 
The  case  having  been  removed  to  the  Supreme  Court,  that  court 
said :  ^'  Upon  the  question  of  the  jurisdiction  of  the  court  of 
common  pleas  of  Dauphin  county  to  issue  a  mandamus  to  a 
state  officer,  we  adopt  the  opinion  of  the  learned  president  of 
the  court  below."  The  court  not  only  approved  Judge  Peab- 
son's  conclusion,  but  adopted  his  opinion  as  the  opinion  of  this 
court.  It  was,  therefore,  explicitly  decided  by  this  court  that 
prior  to  the  act  of  June  14, 1836,  the  courts  of  common  pleas  of 
the  state  were  never  authorized  to  issue  the  writ  of  mandamus, 
and  that  under  the  act  said  courts  had  jurisdiction  to  issue  the 
writ  only  in  the  cases,  and  to  the  persons  and  corporations, 
therein  named.  Subsequent  to  the  adoption  of  the  constitution 
of  1873  and  prior  to  the  act  of  1893,  no  court  in  the  state  had 
original  jurisdiction  to  issue  a  writ  of  mandamus  to  a  state 
officer. 

I  think  it  is  clear  that  the  court  of  common  pleas  of  Centre 
county  was  without  authority  to  issue  the  writ  of  mandamus  to 
a  state  official,  and  hence  it  did  not  have  the  power  to  issue  the 
writ  to  the  state  treasurer.  As  we  have  seen,  under  the  de- 
cisions of  this  court,  the  courts  of  common  pleas  of  the  state 
have  no  general  jurisdiction  of  the  subject-matter  and  that 
whatever  authority  they  possess  was  conferred  upon  them  by 
statute.  The  counsel  for  the  parties  attempted  to  give  juris- 
diction to  the  court  of  common  pleas  of  Centre  county  by  an 
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agreement  "  that  all  questions  of  jurisdiction  and  other  techni- 
cal defenses  shall  be  waived."  It  is  evident  that  they  doubted 
the  authority  of  that  court  to  issue  the  writ  and  hence  they 
sought  to  confer  jurisdiction  by  consent.  This,  of  course,  was 
necessarily  abortive.  As  the  court  had  no  general  jurisdiction 
of  the  subject,  it  should  have  occurred  to  them  that  they  were 
powerless  to  grant  jurisdiction  of  this  cause  by  consent.  This 
is  elementary  law  and  is  supported  both  by  reason  and  authority. 
The  decisions  of  this  court  supporting  the  piinciple  are  numer* 
ous,  among  which  may  be  mentioned:  Morrison  v.  Weaver, 
4  S.  &  R.  190 ;  Stoy  v.  Yost,  12  S.  &  R.  385 ;  Collins  v.  Collins, 
87  Pa.  387 ;  Deihm  v.  Snell,  119  Pa.  316. 

Why  the  attempt  to  confer  jurisdiction  on  the  common  pleas 
of  Centre  county  was  made  does  not  appear  in  the  pleadings 
nor  in  the  agreement  signed  by  counsel  waiving  the  question  of 
jurisdiction.  The  act  of  1893  empowering  the  court  of  common 
pleas  in  which  the  seat  of  government  is  situated,  to  issue  the 
writ  to  state  officers,  like  many  similar  statutes,  was  intended 
to  make  a  certain  class  of  impoi*tant  litigation  exclusively  cog- 
nizable by  the  court  of  common  pleas  exercising  jurisdiction  in 
the  district  in  which  the  state  capital  is  situated,  and  to  protect 
the  state  officials  from  the  annoyance  and  inconvenience  of  be- 
ing compelled  to  respond  with  the  records  of  their  offices  to 
writs  issued  in  other  and  remote  jurisdictions.  The  wisdom  of 
such  legislation  must  be  conceded.  For  the  additional  duties 
imposed  upon  the  judges  of  that  court,  extra  compensation  is 
provided  in  their  salaries.  As  the  attorney  general  is  the  legal 
adviser  of  the  executive  department,  we  must  assume  that  he 
was  familiar  with  the  statutes  enacted  specially  for  the  benefit 
and  convenience  of  its  officials.  It  is,  therefore,  not  apparent 
why  he  left  the  jurisdiction  of  a  court,  created  for  these  pur- 
poses, and  consented  to  a  determination  of  the  cause  by  a  court 
with  no  authority,  or  at  least  of  doubtful  authority,  to  hear  and 
determine  it.  If  a  speedy  decision  of  the  question  involved  was 
desired,  the  most  favorable  opportunity  was  presented  in  the 
court  of  common  pleas  of  Dauphin  county,  with  two  judges  on 
the  bench.  And  this  is  true  regardless  of  the  county  where  the 
question  first  arose.  But  it  is  a  fact  familiar  to  every  one  that 
school  districts  in  all  parts  of  the  state  were  demanding  their 
share  of  the  whole  appropriation,  and  hence  there  could  have 
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been  no  difficulty  in  having  a  test  case  presented  to  the  judges 
of  Dauphin  county  at  the  pleasui*e  of  the  attorney  general.  Nor 
does  the  reason  appear  nor  the  record  disclose  why  the  learned 
judge  of  the  court  of  common  pleas  of  Centre  county  entertained 
jurisdiction  of  the  cause.  He,  like  the  attorney  general,  is  pre- 
sume to  know  that  his  court  was  without  authority  over  the 
subject-matter  and  that  the  consent  of  the  parties  could  not 
confer  jurisdiction  upon  it. 

It  is,  therefore,  clear  under  the  decisions  of  this  court  that 
the  court  of  common  pleas  of  Centre  county  was  without  ju- 
risdiction in  the  case,  and  that  its  decree  was  void.  There  is 
no  power  in  this  court  to  review  the  action  of  the  court  of  com- 
mon pleas  on  the  merits  of  the  cause,  but  we  have  authority, 
and  it  is  our  duty,  to  arrest  the  illegiil  action  of  the  trial  court. 
The  whole  proceeding  in  the  trial  court,  from  its  inception  to 
the  final  decree,  was  coram  non  judice.  We  ought,  therefore, 
to  direct  the  court  below  to  do  what  it  should  have  done  of  its 
own  motion,  viz  :  dismiss  the  petition  for  want  of  jurisdiction. 

The  other  question  for  consideration  involves  the  merits  of 
the  case,  and  requires  the  determination  of  the  right  of  the 
executive  to  veto  a  part  of  an  appropriation,  embracing  but  a 
single  item,  contained  in  a  general  appropriation  bill.  The  au- 
thority to  exercise  this  power  is  claimed  for  the  executive  under 
article  4,  section  16,  of  the  constitution  which  provides  as  fol- 
lows :  "  The  governor  shall  have  power  to  disapprove  of  any 
item  or  items  of  any  bill  making  appropriations  of  money, 
embracing  distinct  items,  and  the  part  or  parts  of  the  bill  ap- 
proved shall  be  the  law,  and  the  item  or  items  of  appropriation 
disapproved  shall  be  void,  unless  repassed  according  to  the  rules 
and  limitations  prescribed  for  the  passage  of  other  bills  over  the 
executive  veto." 

The  general  appropriation  bill  out  of  which  this  contention 
arises  was  approved  by  the  governor  on  May  18, 1899.  Sec- 
tion 8  is  as  follows :  ''  For  the  support  of  the  public  schools 
of  this  commonwealth  for  the  two  years  commencing  on  the 
first  day  of  June,  one  thousand  eight  hundred  and  ninety-nine, 
the  sum  of  eleven  million  dollars,  to  be  paid  on  warrants  of  the 
Superintendent  of  Public  Instruction  in  favor  of  the  several 
school  districts  of  the  Commonwealth :  Provided,  that  the  city 
of  Philadelphia  shall  be  entitled  to  a  proper  portion  of  this  ap- 
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propriation,  and  out  of  the  amount  receired  hy  the  city  of  Phil- 
adelphia there  shall  be  paid  the  sum  of  three  thousand  dollaxs 
to  the  Teachers'  Institute  of  said  city,  the  sum  of  three  thou- 
sand dollars  to  the  Philadelphia  School  of  Design  for  Women 
for  their  corporate  purposes,  and  the  sum  of  ten  thousand  dol- 
lars to  the  Teachers'  Annuity  and  Aid  Association  of  said  city : 
Provided  further,  that  warrants  for  the  above,  and  all  other  un- 
paid appropriations  for  common  school  purposes,  shall  be  issued 
in  amounts  designated  by  the  state  treasurer,  and  whenever  he 
shall  notify  the  superintendent  of  public  instruction,  in  writing, 
that  there  are  sufficient  funds  in  the  state  treasury  to  pay  the 
same."  After  having  approved  the  general  appropriation  bill 
the  governor  excepted  therefrom  certain  items,  one  of  which 
was  the  item  in  section  8,  and  disposed  of  it  as  follows :  ^*  I 
approve  of  so  much  of  this  item  which  appropriates  five  mil- 
lion dollars  annually,  making  ten  million  dollars  for  the  two 
years  beginning  June  1, 1899,  and  withhold  my  approval  from 
five  hundred  thousand  dollars  annually,  making  one  million 
dollars  for  the  two  school  years  beginning  the  firstday  of  June, 
1899."  The  school  district  at  whose  instance  the  writ  of  man- 
damus was  applied  for,  denies  the  authority  of  the  governor  to 
veto  a  part  of  this  item  of  $11,000,000,  and  thereby  reduce  the 
sum  appropriated  by  the  legislature  for  the  use  of  the  public 
schools.  The  question  at  issue  requires  the  construction  of 
section  16  of  article  4  of  the  constitution  quoted  above. 

It  may  be  well  to  observe  here  that  the  governor  has  not  ve* 
toed  any  item  directed  to  be  specially  appropriated  from  the 
part  of  the  fund  to  which  Philadelphia  is  entitled.  His  au- 
thority to  disapprove  any  of  those  items  is  not  an  issue  hei^ 
nor  can  it  be  invoked  in  aid  of  the  construction  claimed  by  the 
respondent  or  to  sustain  the  authority  of  the  executive  to  veto 
the  one  item  of  which  the  school  fund  is  composed. 

By  section  15  of  article  4,  every  bill  passed  by  the  assemUy 
is  required  to  be  presented  to  the  governor  for  his  approval  or 
disapproval.  If  he  approve,  it  becomes  a  law,  but  if  he  veto  it, 
it  must  be  returned  to  the  assembly,  and  if  it  is  then  passed  by 
a  two-thirds  vote,  it  likewise  becomes  effective  as  a  law ;  other- 
wise, not.  By  article  3,  section  26,  no  order,  resolution  or  vote 
to  which  the  concurrence  of  both  houses  is  necessary,  except 
on  the  question  of  adjournment,  shall  be  effective  until  it  is  ap- 
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proved  by  the  governor  or  repassed  by  a  two-thirds  vote  over 
his  veto. 

For  the  purposes  of  thm  case  it  is  mmecessary  to  inquire  into 
&e  origin  and  extent  of  the  veto  power  exercised  by  the  gov- 
ernors of  the  several  states  of  the  union.  It  is  sufficient  to  say 
that  the  rojral  prerogative  of  refusing  assent  to  legislation  pos- 
sessed by  the  sovereigns  of  England  does  not  belong  to  the  gov- 
ernor, but  only  such  portion  of  it  as  has  been  specially  delegated 
to  him.  This  is  a  consequence  from  the  differences  existing 
between  feudal  sovereignties  and  governn^ents  founded  on  com- 
pacts. There  the  sovereignty  is  lodged  in  the  king,  here  it  be- 
longs to  the  people.  There  the  veto  power  is  inherent  in  the 
king  as  sovereign,  here  it  remains  with  the  people,  except  such 
part  of  it  as  they  in  tiieir  wisdom  may  clearly  and  distinctly 
grant  to  the  executive.  Such  authority  granted  to  the  gover- 
nor of  Pennsylvania  was  conferred  upon  him  hy  the  constitu- 
tion of  1878  and  its  extent  and  nature  must  be  determined  by 
that  instrument.  Former  constitutions  of  the  commonwealth 
did  not  contain  any  provisions  similar  to  those  embraced  in  ar- 
tide  3,  section  26  and  article  4,  section  16.  They  are  new  to 
the  organic  law  of  the  state.  Prior  to  the  adoption  of  the  pres- 
ent c^mstitution,  the  governor  was  compelled  to  approve  or  dis- 
approve tiie  entire  appropriation  bill,  and  could  not  give  his  con- 
sent to  some  of  the  items,  and  withhold  it  from  others,  embraced 
m  the  bill.  This  frequently  led  to  the  executive  being  coerced 
to  approve  mfuiy  unwise  and  improper  appropriations,  as  public 
neeessity  would  not  permit  him  to  disapprove  the  whole  bill. 
To  remedy  this  evil,  the  veto  power  was  extended  by  section  16  of 
article  4  so  that  he  might  strike  out  such  items  of  an  appropria- 
tion as  were  improper  and  permit  the  others  to  become  effective. 
The  section  must  be  construed  in  the  light  of  the  purpose  for 
which  it  was  adopted,  and  the  people  did  not  intend  to  go  fur- 
ther than  was  necessary  to  effect  that  object  when  they  made 
it  a  part  of  the  constitution. 

Whatever  veto  authority  the  governor  possesses,  be  it  legis- 
lative or  executive  in  its  character,  Ib,  as  has  been  said,  con- 
ferred upon  him  by  the  constitution,  and  when  he  claims  the 
right  to  exercise  this  power,  it  is  incumbent  upon  him  to  show 
that  the  people  have  clearly  delegated  it  to  him.  The  grant  of 
the  power  must  be  strictly  construed :  Field  v.  The  People,  8 
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m.  79 ;  Chance  v.  Merion  County,  64  111.  66  ;  State  v.  Farwell, 
8  Pin.  (Wis.)  393.  In  Field  v.  The  People,  Chief  Justice  Wil- 
son, speaking  for  the  court,  sajrs :  ^^  In  deciding  this  question 
(power  of  the  governor),  recurrence  must  be  had  to  the  con- 
stitution. That  furnishes  the  only  rule  by  which  the  court  can 
be  governed.  That  is  the  charter  of  the  governor's  authority. 
All  the  powers  delegated  to  him  by,  or  in  accordance  with,  that 
instrument,  he  is  entitled  to  exercise,  and  no  others.  The  con- 
stitution is  a  limitation  upon  the  powers  of  the  legislative  de- 
partment of  the  government ;  but  it  is  to  be  regarded  as  a  grant 
of  powers  to  the  other  department  Neither  the  executive  nor 
the  judiciary,  therefore,  can  exercise  any  authority  or  power, 
except  such  as  is  clearly  granted  by  the  constitution.  .  .  . 
Upon  the  principle  of  our  government,  that  the  sovereign  power 
of  the  state  resides  in  the  people,  and  that  only  such  powers  as 
they  have  delegated  to  their  functionaries,  can  be  exercised, 
where  a  claim  of  power  is  advanced  by  the  executive,  the  ques- 
tion is,  not  whether  the  power  in  question  has  been  granted  to 
the  people,  but  whether  it  has  been  granted  to  the  executive ; 
and  if  the  grant  cannot  be  shown,  he  has  no  title  to  the  exer- 
cise of  the  power."  "  The  right  of  its  exercise  (veto  power) 
by  an  executive,"  says  Hatch,  J.,  in  People  v.  Board  of  Al- 
dermen of  the  City  of  Buffalo,  20  N.  Y.  Supp.  63,  "  must  always 
be  supported  by  plain  and  undoubted  authority."  It  is  there- 
fore clear  that  in  the  exercise  of  the  veto  power,  the  executive 
must  act  clearly  within  the  constitutional  provisions. 

The  third  article  of  the  constitution  prohibits  the  legislature 
from  passing  any  bill,  except  general  appropriation  bills,  con- 
taining more  than  one  subject.  The  same  article  requires  the 
appropriation  for  the  public  schools  to  be  embraced  in  the  gen- 
eral appropriation  bill.  This,  as  we  have  seen,  was  done  in  the 
act  of  1899.  It  is  contained  in  section  8,  and  embraces  but  one 
item,  to  wit :  $11,000,000,  for  the  two  years  subsequent  thereto. 

Let  us  examine  the  language  of  article  4,  section  16,  of  the 
constitution,  and  see  if  it,  viewed  in  the  light  of  other  veto 
provisions  of  the  instrument,  sustains  the  interpretation  placed 
upon  it  by  the  executive.  In  construing  this  section  it  is  well 
to  remember  the  langfuage  used  by  Chief  Justice  Gibson  in 
Monongahela  Navigation  Co.  v.  Coons,  6  W.  &  S.  114 :  **  A 
constitution  is  made,  not  particularly  for  the  inspection  of 
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lawyers,  bat  for  the  inspection  of  the  million,  that  they  may 
read  and  discern  in  it  their  rights  and  their  duties,  and  it  is 
consequently  expressed  in  the  terms  that  are  most  familiar  to 
them.     Words,  therefore,  which  do  not  of  themselves  denote 
that  they  are  used  in  a  technical  sense,  are  to  have  their  plain, 
popular,  obvious  and  natural  meaning."    Section  16  confines 
the  use  of  the  veto  power  to  bills  making  appropriations  of 
money  containing  more  than  one  item.    Such  bills  are  the 
only  ones  that  may  contain  *^  more  than  one  subject."     As  the 
school  appropriation  is,  by  the  constitution,  required  to  be  em- 
braced in  the  general  appropriation  bill,  it  is  *'  one  subject "  of 
the  many  that  the  bill  may  contain.     This  could  not  be  reached 
by  the  general  veto  power  conferred  on  the  governor  by  sec- 
tion 15  of  article  4.    That  would  authorize  him  to  veto  the 
whole  bill,  but  not  a  single  item  of  the  bill.     He  must,  there- 
fore, resort  to  the  power  given  him  in  section  16.    The  bill 
of  1899  ^  embraces  distinct  items,"  and  therefore  this  provi- 
sion of  the  constitution  applies  to  it.    The  governor  could 
under  this  authority  disapprove  of  **  any  item  or  items "  of 
the  bilL     By  reference  to  the  act  it  appears  that  the  appro- 
priations made  for  the  several  departments  of  the  govern- 
ment, except  that  for  the  support  of  the  public  schools,  are 
each  divided  into,  and  composed  of,  several  items.     The  ex- 
ecutive may,  therefore,  in  his  discretion,  disapprove  one  or 
more  of  the  items  in  each  or  all  of  the  several  appropriations. 
The  part  or  parts  of  the  bill  composed  of  entire  items,  and 
not  the  part  or  parts  of  entire  items,  he  may  approve  and 
thus  make  them  the  law.     In  other  words,  the  executive  has 
authority  to  select  such  of  the  many  items  contained  in  a 
general  appropriation  bill  as  he  may  desire  and  disapprove 
them,  and  the  parts  of  the  bill  embracing  separate  and  entire 
items,  which  he  approves,  shall  be  the  law.     Item,  as  used  in 
the  constitutional  provision,  signifies  a  specific  sum  appropri- 
ated to  a  specific  purpose,  and  not  a  fractional  part  of  said  sum 
thus  appropriated.     Such  is  the  plain  language  of  the  instru- 
ment^ and  in  its  interpretation  there  is  no  necessity  for  resort- 
ing to  any  technical  rules  of  construction,  or  to  the  exposition 
of  it  by  former  executives.    When  the  language  of  the  con- 
stitution is  plain  it  is  not  within  the  province  of  the  court 
to  speculate  as  to  the  purpose  of  its  framers :  6  Am.  &  Eng. 
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Enoy.  of  Law  (2d  ed.),  922.  Extrinsic  aid  in  the  construc- 
tion of  it  may  be  resorted  to  only  where  doubts  exist  which  it 
is  impossible  to  solve  from  an  inspection  of  the  instrument  it- 
self:  6  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  929. 

The  executive,  however,  maintains  that  his  authority  to  veto 
is  not  confined  to  '^  any  item  or  items  "  of  the  bill,  but  that  he 
may  disapprove  a  '*  part  of  an  item,"  and  such  is  the  argu- 
ment here  by  the  attorney  general  for  the  respondent.  This, 
as  we  have  seen,  is  not  the  plain,  obvious  meaning  of  the  lan- 
guage used  in  the  instrument  itself.  To  sustain  the  position 
it  is  argued  for  the  respondent  that,  unless  his  construction  be 
given  the  section,  and  the  executive  be  thereby  permitted  to 
annul  its  requirements,  the  governor  cannot  obey  the  4th  sec- 
tion of  article  9  and  keep  the  appropriations  within  the  revenues 
of  the  state.  This  interpretation  may  appeal  strongly  to  the 
lay  mind  and  convince  the  over-burdened  taxpayer  tiiat  the 
executive  is  enforcing  the  constitution  by  violating  it,  but  it 
will  find  no  support  in  the  well  established  canons  of  consti- 
tutional consti-uction.  As  was  said  by  the  late  Chief  Justice 
Green  in  the  very  recent  case  of  Commonwealth  v.  Griest,  196 
Pa.  411,  in  speaking  of  an  alleged  conflict  between  two  articles 
of  the  constitution,  ^^  each  one  contains  all  the  essentials  for  its 
complete  enforcement  without  impinging  at  all  upon  the  func- 
tions of  the  other.  And  it  follows  further  that  because  each 
of  these  articles  is  of  equal  dignity  and  of  obligatory  force 
with  the  other,  neither  can  be  used  to  change,  alter  or  over- 
turn the  other."  But  is  such  power  necessary  to  prevent  the 
state  from  becoming  involved  beyond  its  revenues  ?  Clearly 
not.  The  executive  has  the  authority  to  veto  the  whole  of  any 
item  of,  or  an  entire  bill  making,  an  appropriation.  Aside  from 
the  school  fund,  he  could  therefore  have  destroyed  the  entire 
appropriations  if  he  had  so  desired  and  the  emergency  had  re- 
quired it.  But  it  may  be  suggested  that  this  would  have 
stopped  the  wheels  of  the  government,  and  would  have  been 
a  violation  of  the  constitution.  Concede  it.  The  executive 
would  then  have  been  placed  in  the  position  of  violating  another 
part  of  the  constitution  instead  of  infringing  article  4,  sec- 
tion 16.  The  difference  is  only  as  to  what  part  of  the  instru- 
ment shall  be  violated,  and  in  bestowing  upon  the  governor  the 
authority  to  determine  which  part  of  the  organic  law  he  will 
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enforce  and  what  part  he  will  annuL  Such  a  construction  is 
not  in  consonance  with  any  rale  in  the  books. 

It  is  contended  by  the  respondent  that  because  the  governor 
may  disapprove  of  a  distinct  item  of  an  appropriation  bill,  he 
may  reduce  that  item  to  any  sum  he  may  desire  to  approve. 
The  practical  operation  of  such  a  construction  of  his  veto  power 
would  be  to  annul  section  1  of  article  2  of  the  constitution 
which  provides  that  **  the  legislative  power  of  this  common- 
wealth shall  be  vested  in  a  general  assembly."  It  is  well  known 
that  most  of  the  appropriation  bills  are  passed  upon  by  the  gov- 
ernor after  the  legislature  has  adjourned  and  consequently  after 
it  has  had  an  opportunity  to  repass  the  bills  over  his  disapprovaL 
He  could,  therefore,  under  the  authority  claimed  by  respondent, 
determine  the  amount  of  every  appropriation  by  reducing  the 
various  items  embraced  in  general  appropriation  bills.  This  b 
solely  a  legislative  function  under  the  constitution  which  in  no 
form  is  granted  to  him  in  that  instrument.  It  places  the  legis- 
lature in  the  position  of  being  able  to  fix  the  maximum  of  an 
appropriation  to  any  object,  subject,  however,  to  the  will  of  the 
governor  whether  he  will  permit  the  members  of  that  body  to 
exercise  their  judgment  as  to  the  amount  of  the  item  appro- 
priated. Such  was  clearly  not  the  intention  of  the  people  who 
adopted  the  constitution.  The  executive  may,  for  any  reason 
deemed  sufl&cient  by  him,  deprive  the  beneficiary  of  the  item 
appropriated,  unless  subsequently  passed  over  his  veto,  but  he 
is  not  empowered  to  take  from  the  legislature  its  constitutional 
prerogative  of  fixing  the  amount  of  the  item  to  be  appropriated. 
That  is  purely  a  legislative,  and  not  an  executive,  function  un- 
der the  constitution  of  Pennsylvania. 

The  counsel  for  the  respondent  in  further  support  of  his 
position,  directs  attention  to  article  10,  section  1,  which  requires 
the  general  assembly  to  **  appropriate  at  least  one  million  dol- 
lars each  year  for  that  (school)  purpose."  He  argues  that  this 
is  mandatory  on  the  governor.  If  this  be  true,  what  would 
the  governor  do  if  the  $1,000,000  thus  constitutionally  required 
to  be  appropriated  should,  with  other  appropriations  deemed 
necessary  by  the  executive,  exceed  the  revenues  of  the  state  ? 
His  position  seems  to  me  to  be  illogical.  His  argument,  as  we 
have  seen,  is  that  the  school  appropriation  of  1899  must  be 
scaled  down  in  order  to  keep  it  within  the  revenues.  He  con- 
VoL.  cxcix— 13 
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cedes  that  he  must  arrest  the  scaling  process  when  he  arriyes 
at  the  91,000,000  point.  Why  stop  there  if  the  appropri- 
ations are  still  in  excess  of  the  revenues  ?  The  object  to  be  at- 
tained in  reducing  the  appropriations  is  the  same  as  when  the 
process  was  begun  on  the  $11,000,000  fund,  to  wit :  to  bring  it 
within  the  revenues  as  required  by  section  4  of  article  9  of  the 
constitution.  He  cannot  logically  stop  the  reduction  until  the 
whole  appropriation  is  wiped  out  if  the  condition  of  the  state 
treasury  require  it.  In  other  words,  the  construction  he  in- 
vokes in  the  case  at  bar  which  gives  the  governor  the  right  to 
disapprove  a  part  of  an  item  to  keep  the  appropriations  within 
the  revenues,  necessarily  leads  to  the  conclusion  that  the  ex- 
ecutive may  destroy  the  entire  school  fund  in  order  to  protect 
the  credit  of  the  state.  This  is  directly  antagonistic  to  the 
position  of  the  counsel  for  the  respondent  that  article  10,  sec- 
tion 1  is  mandatory  on  the  governor. 

I  do  not  deem  it  necessary  to  discuss  the  right  of  the  gov- 
ernor to  veto  an  appropriation  of  $1,000,000  which  the  general 
assembly  is  required  to  make  for  the  annual  expenses  of  the 
public  schools.  It  may  be  that  he  possesses  that  power,  should 
the  necessities  of  the  occasion  require  the  exercise  of  it.  While 
I  think  it  is  clear  that  it  was  the  intention  of  the  f ramers  of 
the  constitution  that  at  least  $1,000,000  should  be  annually 
appropriated  for  the  purpose,  yet  the  language  of  the  section  is 
that  *Hhe  general  assembly  ....  shall  appropriate  at  least 
$1,000,000  each  year  for  that  purpose,"  and  not  that  there  shall 
be  appropriated  that  sum  for  the  purpose.  Nothing  is  said  in  the 
section  as  to  what  action  in  regard  to  the  appropriation  the  exec- 
utive may,  or  may  not  take.  His  authority  in  the  premises,  there- 
fore, must  be  sought  in  the  other  provisions  of  the  instrument. 
However,  I  express  no  opinion  as  to  the  proper  construction  of 
the  section.  I  may  add  that  the  necessity  for  the  executive's 
disapproval  of  the  minimum  sum  thus  required  to  be  appropri- 
JEtted  is  too  remote  to  be  seriously  considered.  As  I  have  said, 
he  could  use  his  veto  on  all  other  appropriations  first,  and 
when  he  had  done  so,  it  is  practically  certain  that  he  would 
have  no  occasion  to  attack  the  school  fund  and  the  constitu- 
tional provision  which  protects  it. 

There  is  no  real  conflict  between  the  provisions  of  the  con- 
stitution involved  in  the  disposition  of  this  case  and  no  diffi- 
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oolty  in  carrying  them  into  execution.  Such  a  condition  of 
affairs  can  only  arise  on  presumptions  wholly  unfounded  and 
unwarranted.  To  justify  the  executive  in  vetoing  a  part  of  this 
appropriation  he  must  assume  that  (a)  the  expenditures  of  the 
govemmeut  will  exceed  its  revenues,  and  that  (hi)  the  legislature, 
a  co-ordinate  and  coequal  branch  of  the  government,  will  vio- 
late the  constitution  in  making  appropriations  in  excess  of  the 
revenues.  I  do  not  think  it  lies  with  one  branch  of  the  gov- 
ernment to  assume  that  a  co-ordinate  branch  will  violate  the 
organic  law  of  the  state.  As  said  by  Chief  Justice  Black  in 
Commonwealth  v.  Hartman,  17  Pa.  119,  "  a  decent  respect  for 
a  co-ordinate  branch  of  the  government  compels  us  to  deny 
that  any  such  danger  can  ever  exist."  It  is  evident  that  the 
framers  of  the  constitution  and  the  people  who  adopted  it  never 
anticipated  such  a  condition  of  affairs  in  the  state.  They  pre- 
sumed that  the  legislature,  like  the  executive,  would  perform 
its  constitutional  duty.  Above  aU,  they  never  conceived  the 
idea  that  the  appropriations  would  so  far  exceed  the  revenues 
that  the  governor  could  not,  by  the  use  of  the  general  veto  power 
conferred  by  the  constitution,  bring  them  within  the  available 
funds  of  the  state. 

So  far  I  have  discussed  the  abstract  question  of  the  right  of 
die  governor  to  veto  a  part  of  the  appropriation  contained  in 
the  single  item  in  section  8  of  the  general  appropriation  bilL 
Turning,  however,  to  the  respondent's  answer  we  find  in  para- 
graph seven  the  following :  ^'  The  respondent  admits  that  there 
die  sufficient  funds  in  the  state  treasury  to  pay  said  school  dis- 
trict its  proportionate  share  of  the  amount  to  which  it  is  en- 
titled^ whether  made  upon  the  basis  of  $5,000,000  annually  or 
$5,500,000  annually,  and  he  further  avers  that  he  is  willing  to 
desigpiate  the  amount  due  said  district  on  whatever  basis  the 
court  shall  decide  it  is  entitled  to  receive  the  same."  This 
shows  that  the  executive's  anticipation  of  a  depleted  treasury 
was  groundless  and  that  there  are  sufficient  funds  in  the  treas- 
ury to  pay  the  school  district  on  the  basis  of  the  full  appropri- 
ation made  by  the  legislature.  The  respondent,  therefore,  does 
not  deny  that  he  has  the  funds  to  comply  with  the  demand  of 
liie  writ  if  it  is  issued.  But  if  the  prospective  deficiency  in 
the  revenues  had  been  realized  as  anticipated  by  the  governor, 
the  act  itself  making  the  appropriation  would  have  protected 
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the  treasoiy  from  the  demands  of  the  school  districts  of  Uie 
state,  and  would  have  afforded  the  state  treasurer  a  complete 
and  sufficient  answer  to  this  application.  The  proviso  to  the 
appropriation  is  as  follows:  *^That  warrants  for  the  above,  and 
all  other  unpaid  appropriations  for  common  school  purposes, 
shall  be  issued  in  amounts  designated  by  the  state  treasurer, 
and  whenever  he  shall  notify  the  superintendent  of  public  in- 
struction, in  writing,  that  there  are  sufficient  funds  in  the  state 
treasury  to  pay  the  same."  The  appropriation,  therefore,  was 
not  payable  until  the  state  treasurer  notified  the  superintendent 
of  public  instruction  that  he  had  sufficient  funds  for  the  pur- 
pose. Until  the  money  was  in  the  treasury,  the  state  treasurer 
could,  under  the  proviso  to  the  appropriation  act,  refuse  all 
demands  on  him  for  the  appropriation,  and  could  successfully 
resist  official  action  to  compel  him  to  pay  it  This  application 
\a  to  require  the  state  treasurer  to  notify  the  superintendent  of 
public  instruction  that  he  has  the  funds  to  enable  him  to  pay 
the  appropriation,  and  is  therefore  in  accordance  with  this 
provision  of  the  act,  and  was  a  recognition  of  its  effectiveness  by 
the  attorney  general  when  he  granted  the  school  district  permis- 
sion to  apply  in  his  name  for  the  writ  of  mandamus. 

The  counsel  for  the  respondent  and  the  executive  in  his  veto 
urge  in  favor  of  their  construction  of  this  provision  of  the  constitu- 
tion, that  former  governors  have  put  a  like  interpretation  upon  the 
authority  to  veto  a  part  of  a  single  item  of  an  appropriation.  A 
similar  reason  was  unsuccessfully  invoked  by  the  present  exec- 
utive and  his  attorney  general  in  Commonwealth  v.  Griest,  supra, 
in  support  of  the  governor's  right  to  veto  a  resolution  of  the 
legislature  proposing  an  amendment  to  the  constitution.  De- 
ference is  accorded  the  construction  of  a  statute  or  constitu- 
tional provision  by  the  legislative  or  executive  branch  of  the 
goverment,  but  it  is  only  considered  in  aid  of  interpretation 
when  the  instrument  to  be  construed  is  itself  ambiguous  and  not 
free  from  doubt.  When  the  language  is  plain  and  the  intent  of 
the  provision  is  clearly  deducible,  extrinsic  circumstances  and 
practical  construction  are  not  permitted  to  have  any  force  in  its 
interpretation :  Story  on  Constitution,  sec.  407 ;  Cooley's  Con- 
stitution Limitation,  84.  The  inile,  therefore,  cannot  be  invoked 
to  aid  in  the  construction  of  this  section  of  the  constitution.  I 
think  the  section  in  question  is  not  ambiguous  nor  susceptible 
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of  two  interpretations  and  hence  its  language  is  the  sole  guide 
to  its  construction.  However,  an  examination  of  the  veto  mes- 
sages referred  to  in  the  respondent's  brief  shows  that  all  of  them 
do  not  support  his  construction  of  the  constitutional  provision 
in  question.  Some  have  no  application  by  reason  of  dissimilar 
facts,  others  suggest  necessity  as  the  basis  of  their  action  and 
interpretation,  while  others  distinctiy  recog^nize  the  lack  of  au- 
thority in  the  executive  to  diBapprove  of  a  part  of  an  item. 
Such  construction  is  worthless  as  a  precedent  to  a  court  of  jus- 
tice in  the  interpretation  of  a  constitutional  provision. 

As  the  result  of  a  consideration  of  the  merits  of  the  conten- 
tion, I  am  clearly  of  the  opinion  that  the  executive  was  without 
authority  to  disapprove  $1,000,000  of  the  total  appropriatioo  by 
the  legislature  for  the  support  of  the  public  schools.  The  bill 
having  been  approved  by  the  governor,  and  the  exception  there- 
from of  a  part  of  the  school  fund  item  being  void,  the  entire 
amount  became  effective  for  the  purpose  for  which  it  was  ap- 
propriated. The  propriety  of  appropriating  such  a  large  sura 
may  be  challenged,  and  the  suggestion  of  the  governor  that  it  is 
^'  a  larger  sum  than  is  appropriated  by  any  other  state  in  our 
great  country  "  is  doubtless  true  ;  but  with  these  he  can  have  no 
conoem.  The  people  of  the  commonwealth  adopted  a  constitu- 
tion authorizing  the  general  assembly  to  make  the  appropriation 
without  granting  the  excutive  authority  to  disapprove  a  part  of 
it,  and  with  them  rests  the  responsibility  for  the  sum  appropri- 
ated. From  the  constitutional  provision  requiring  a  minimum 
sum  to  be  appropriated  for  the  use  of  the  public  schools,  it  is 
evident  that  the  people  regarded  the  fund  so  appropriated  as 
sacred,  and  desired  it  to  be  beyond  the  control  of  the  executive. 
It  is  so  written  in  the  organic  law  of  the  state  and  no  power, 
judicial  or  executive,  should  be  permitted  to  frustrate  the  clearly 
expressed  object. 
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Kane  t^.  Schuylkill  Fire  Insurance  Company,  Appel- 
198  lant  (No.  1). 

i^    EquUy^EquUy  pleading^Bespansive  answer— Corporation, 

An  answer  in  equity  of  a  corporation,  sworn  to  by  an  officer  on  his  per- 
sonal knowledge,  is  entitled  to  the  benefit  of  the  equity  rule  that  a  re- 
sponsive answer  is  evidence,  only  to  be  overcome  by  the  testimony  of  two 
witnesses,  or  of  one  witness  with  corroborating  oircumstanoes,  and  is  not 
to  be  regarded  as  mere  pleading. 

Equity— Equity  practice—  Want  of  equity— Corporation. 

Although  a  bill  in  equity  against  a  corporation  by  its  general  manager 
for  discovery  and  an  account  might  be  dismissed  because  of  want  of 
equity  due  to  the  fact  that  the  plaintifif  had  all  the  facts  within  his  own 
knowledge,  yet  if  the  case  has  been  referred  and  the  question  of  jurisdic- 
tion has  not  been  raised  until  a  large  amount  of  testimony  has  been  taken, 
the  court  will  not  dismiss  the  bill,  but  will  endeavor  to  reach  an  end  of  the 
controversy. 

Equity— Accounting—  Corporation, 

On  a  bill  in  equity  by  the  general  manager  of  an  insurance  company 
against  the  company  for  an  account,  where  it  appears  that  the  plaintiff 
under  his  agreement  with  the  company  was  entitled  to  a  percentage  of 
gross  premiums  less  expenses,  and  certain  disputed  items  are  entered  in 
his  books  as  expenses,  such  items  should  be  charged  against  the  plaintift 
in  the  accounting. 

Corporations— Insurance  companies— General  manager— Contract. 

Where  the  general  manager  of  an  insurance  company  was  entitled  under 
his  contract  with  the  company  to  "  twenty  per  cent  of  all  gross  premiums 
received  by  the  company"  less  expenses,  etc.,  and  it  appears  that  the 
course  of  business  was  for  the  agents  to  deduct  their  commissions  first,  and 
the  company  only  to  receive  in  cash  the  premiums  after  such  deduction, 
and  it  also  appears,  that  the  defendant  had  agreed  that  "  the  gross 
premiums  "  should  be  considered  for  the  purpose  of  determining  plain- 
tifTs  commissions,  the  total  amount  of  premiums,  without  any  deduction 
of  agents^  commissions ;  the  defendant  cannot  set  up  a  usage  of  the  busi- 
ness that  '*  gross  premiums  "  meant  the  total  premiums  less  agents'  com- 
missions. 

Where  a  general  manager  of  an  insurance  company  was  compensated 
by  a  percentage  of  the  premiums  less  expenses,  an  allowance  made  to  an 
agent  in  the  settlement  of  a  dispute  about  premiums  collected,  is  an  ex- 
pense chargeable  to  the  manager. 

Where  a  general  manager  of  an  insurance  company  who  is  also  a  direc- 
tor has  the  management  of  the  business  of  the  company  "  subject  to  the 
control  and  direction  of  the  president  and  board  of  directors/^  and  reoeivet 
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as  his  compensation  a  percentage  on  the  gross  premiams,  he  commits  a 
gross  yiolation  of  his  doty  to  his  employer,  in  keeping  the  board  of  direo> 
tion  dead  locked,  thus  making  his  own  powers  as  manager  absolute  and 
irresponsible. 

Argued  Jan.  8, 1901.  Appeal,  No.  188,  Jan.  T.,  1900,  oy 
defendant,  from  decree  of  C.  P.  No.  1,  Phila.  Co.,  June  T., 
1897,  No.  1826,  on  bill  in  equity  in  case  of  William  Kane  y. 
The  Schuylkill  Fire  Insurance  Company.  Before  MoCoL- 
LUM,  C.  J.,  Mitchell,  Fell,  Bbown,  Mesteezat  and  Pot- 
tee,  JJ.    Reveised. 

Bill  in  equity  for  discovery  and  an  account. 

From  the  record  it  appeared  that  the  plaintiff,  William  Kane, 
was  general  manager  of  the  defendant  company  under  an  agree- 
ment which  contained,  inter  alia,  the  following  clauses : 

**  1st.  The  party  of  the  first  part  hereby  employs  the  party  of 
the  second  part  to  act  as  the  General  Manager  of  its  business 
for  the  period  of  five  (5)  years  from  the  date  hereof,  and  the 
party  of  the  second  part  agrees  to  accept  such  employment  on 
the  terms  following :  twenty  per  cent  (20%)  of  all  gross  pre- 
miums received  by  the  company  shall  be  credited  to  expense  ao- 
count,  and  thereout  shall  be  first  paid  all  expenses  of  the  com- 
pany, including  salaries  of  employees,  but  excluding  salaries  of 
officers,  commissions  to  brokers  and  losses  by  fire  or  otherwise, 
and  the  balance  remaining  to  the  credit  of  said  account,  if  any, 
at  the  end  of  each  fiscal  year  shall  be  paid  to  the  said  William 
Kane  for  his  services  as  general  manager,  and  he  shaU  not  re- 
ceive any  salary  other  than  as  herein  provided  for. 

^^2nd.  The  said  William  Kane  shall,  subject  to  the  control 
and  direction  of  the  President  and  Board  of  Directors  of  said 
Company  take  entire  charge  of  the  management  of  its  business, 
to  which  he  shall  devote  his  best  talents  and  energy,  but  nothing 
herein  contained  shall  prevent  the  said  William  Kane  from 
acting  as  officer,  agent,  or  manager  of  any  other  insurance  com- 
pany, or  from  engaging  in  any  other  business  whatsoever." 

Plaintiff  assumed  management  of  the  business,  and  the  evi- 
dence tended  to  show  that  he  did  not  conduct  it  in  the  usual 
and  prudent  manner. 

The  by-laws  of  the  company  required  that  there  should  be 
five  directors ;  and  there  were,  in  the  board,  Alexander  Balfour, 
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James  6.  Balfour,  his  son,  William  Kane,  the  plaintiff,  and  P. 
W.  Clark,  who  was  the  secretary  and  paid  by  Kane.  The  fifth 
member  was  William  Johnson,  who  resigned  some  time  after 
the  organization. 

Kane  and  Clark,  a  paid  employee,  refused  to  fill  the  vacancy 
in  the  board. 

During  the  period  for  which  the  accounting  was  demanded, 
it  appeared  that  the  gross  premiums  were  $307,760.14.  The 
premiums  actually  received  in  cash  amounted  to  9281,946.30, 
the  difference  being  agents*  commissions.  The  various  matters 
in  dispute  between  the  parties  are  stated  in  the  opinion  of  the 
Supreme  Court. 

Errors  assigned  were  in  dismissing  exceptions  to  the  referee's 
report 

Edward  H.  Weily  with  him  Arthur  E.  Weil,  for  appellant. — 
The  answer  of  the  corporation  defendant,  supported  by  the  oath 
of  its  president,  is  evidence  which  requires  to  be  overcome  by 
the  testimony  of  two  witnesses,  or  one  witness  with  corroborat- 
ing circumstances :  Riegel  v.  American  Life  Ins.  Co.  158  Pa. 
184 ;  Bussier  v.  Weekly,  11  Pa.  Superior  Ct  463  ;  Carpenter 
V.  Providence  Washington  Ins.  Co.,  4  Howard,  186  ;  Hayward 
V.  Eliot  Nat.  Bank,  4  Clifford,  294. 

John  Q.  JoAtMcm,  with  him  H.  Oordon  ilfcCotfcA,  for  appellee. 

Opinion  by  Mr.  Justice  Mitchell,  April  29, 1901 : 
The  important  question  in  this  case,  by  which  all  the  others 
are  more  or  less  affected,  is  whether  an  answer  in  equity  of  a 
corporation,  sworn  to  by  an  officer  on  his  personal  knowledge, 
is  entitled  to  the  benefit  of  the  equity  rule  that  a  responsive 
answer  is  evidence,  only  to  be  overcome  by  the  testimony  of  two 
witnesses,  or  of  one  witness  with  corroborating  circumstances, 
or  whether  it  is  to  be  regarded  as  mere  pleading. 

The  precise  origin  of  the  rule  has  been  the  subject  of  differ- 
ence of  opinion  among  text  writers,  as  is  shown  by  the  learned 
referee  in  this  case.  But  the  reason  for  it  is  fairly  apparent. 
Cases  in  equity  are  those  in  which  the  law  affords  no  adequate 
remedy.    They  are  therefore  exceptional,  and  before  a  party 
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should  be  granted  exceptional  and  extra-legal  relief  his  case 
should  be  established  clearly.  In  issues  at  law  all  cases  are 
dear  in  theory.  If  there  is  witness  against  witness  and  oath 
against  oath,  the  jury  decides  which  to  believe  and  finds  a  verdict 
for  one  party  or  the  other.  There  is  no  room  for  doubt.  But 
in  equity  if  there  is  oath  against  oath,  ordinarily  on  paper,  by 
depositions  or  testimony  before  an  examiner,  the  matter,  as  the 
early  expression  was,  is  in  equi-librio,  and  there  is  no  clear  case 
for  the  chancellor  to  act  upon.  The  complainant  having  the 
burden  of  proof  must  faiL 

But  whatever  its  origin  the  rule  is  settled,  and  is  a  part  of 
universal  equity  practice.  The  respondent  is  brought  into  court 
without  his  consent,  and  put  to  compulsory  answer  and  dis- 
closure of  his  knowledge  on  the  subject  of  the  suit  for  the 
benefit  of  his  adversary.  By  the  action  of  the  plaintiff  the  tes- 
timony of  defendant  is  thus  made  evidence,  and  it  is  only  proper 
and  just  that  if  the  plaintiff  does  not  find  it  all  in  his  favor,  he 
should  be  required  to  overcome  it  by  a  preponderance  of  evi- 
dence to  the  contrary.  No  sufficient  reason  has  been  presented 
why  a  corporation  should  not  be  entitled  to  the  protection  of  the 
rule.  It  is  said  that  a  corporation  cannot  answer  under  oath, 
but  only  under  seal.  This  is  conceded,  but  it  is  purely  technical. 
A  corporation  can  only  act  through  the  persons  of  its  officers  or 
other  agents.  Its  corporate  seal  is  not  action,  but  only  evidence 
of  action  by  the  proper  officers.  When  therefore  to  the  answer 
under  seal  there  is  added  the  oath  of  an  officer  on  his  own 
knowledge  the  whole  becomes  a  corporate  act,  with  all  the  ad- 
vantages to  the  plaintiff  of  compulsory  disclosure  of  the  truth 
which  he  would  have  had  in  a  suit  against  an  individual,  and 
be  should  take  such  advantages  in  the  same  manner  cum  onere. 

The  point  has  not  been  much  discussed  in  Pennsylvania,  but 
the  opinion  of  this  court  was  indicated  by  the  late  Chief  Jus- 
tice Stkbbbtt  in  Riegel  v.  American  Life  Ins.  Co.,  153  Pa. 
134,  143 ;  and  in  Waller  v.  Kingston  Coal  Co.,  191  Pa.  193, 
202-203,  an  express  ruling  in  accordance  with  our  present  views 
was  made  by  the  court  below,  and  necessarily  by  this  court  in 
affirming  the  decree  on  his  opinion. 

The  learned  referee  was  of  opinion  that  **  the  very  great 
weight  of  American  authority  is  contrary  to  the  view  "  of  ap- 
pellant, but  the  authorities  do  not  sustain  him.    If  we  take 
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oat  of  the  list  of  citations  those  which  deal  with  answers  under 
corporate  seal  only,  there  is  no  uniformity  shown  and  in  the 
weightiest  authority,  the  Supreme  Court  of  the  United  States, 
the  practice  is  settled  in  accordance  with  our  views :  Carpenter 
V.  Providence  Washington  Ins.  Co.,  4  How.  219.  We  are, 
therefore,  of  opinion  that  the  ruling  of  the  referee  was  errone- 
ous, and  the  tenth  assignment  must  be  sustained. 

This  error  as  already  said  affects,  to  some  extent,  nearly  all 
the  other  assignments,  but  we  proceed  to  consider  such  of  them 
as  our  present  light  enables  us  to  dispose  of. 

There  was  no  basis  in  equity  for  this  bill,  and  it  should  have 
been  dismissed  on  the  filing  of  the  answer.  It  prays  for  dis- 
covery and  account  from  tiie  defendant  But  the  duty  of  dis- 
covery and  account  was  on  the  plaintiff  himself.  He  was  an 
employee  as  manager,  in  charge  of  the  entire  business;  the 
books  were  kept  by  him,  or  under  his  direction  by  persons  paid 
by  and  responsible  to  him ;  he  was  entitled  to  a  fixed  percentage 
of  gross  premiums  received,  the  amount  of  which  was  easily  as- 
certainable from  books  which  he  as  manager  was  bound  to  keep 
less  certain  expenses  he  as  manager  was  bound  to  pay  and  to 
show.  There  was  no  discovery  called  for  by  the  bill  of  any- 
thing which  he  could  not  at  any  time  ascertain  from  the  evi- 
dence under  his  own  control,  and  no  account  which  it  was  not 
his  duty  to  render  to  the  defendant,  with  the  burden  of  pi'oof 
upon  him  all  the  way  through.  If  he  had  presented  an  account 
showing  a  balance  in  his  favor  which  defendant  had  refused  to 
pay,  he  would  have  had  a  cause  of  action  pursuable  at  law. 
But  the  case  was  put  at  issue  on  bill  and  answer,  taken  by 
agreement  from  the  trial  list  and  referred,  and  the  referee  has 
reported  that  the  question  of  jurisdiction  was  not  raised  until 
several  hundred  pages  of  testimony  had  been  taken.  We  will 
not,  therefore,  dismiss  the  bill  now,  but  endeavor  to  reach  an 
end  of  the  controversy. 

The  first  three  assignments  of  error  relate  to  the  expenses 
charged  by  the  referee  to  the  plaintiff.  A  summary  of  such 
expenses  was  presented  by  plaintiff's  bookkeeper  as  the  referee 
reports  ^^  in  a  g^oss  sum  which  cannot  be  examined  or  verified 
in  detail,"  while  on  the  other  hand  defendant's  expert  account- 
ant made  up  a  summary  from  the  books.  The  referee  not  be- 
ing satisfied  with  either  made  up  and  reported  a  schedule  of  his 
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own.  But  the  testimony  of  the  expert  was  that  the  items  in 
his  schedule  (exhibit  T)  were  entered  in  the  books  as  expenses. 
Prima  facie  therefore  they  should  have  been  so  charged  to 
plainti£f,  and  they  are  similar  to  other  items  included  in  the 
referee's  schedule.  The  referee  has  given  no  satisfactory  ex- 
planation of  this  discrimination  and  in  its  absence  the  exclusion 
of  the  items  in  exhibit  T  was  apparently  an  error. 

The  fourth  assignment  raises  a  question  which  would  be  of 
some  di£Bculty  if  squarely  presented.  Plaintiff  was  entitled 
by  his  contract  to  ^'  twenty  per  cent  of  all  gross  premiums  re 
ceived  by  the  company,"  less  expenses,  etc.  In  the  business 
done  at  the  home  office,  the  full  premiums  written  in  policies 
were  received  by  the  company  in  cash,  but  on  business  done 
outside,  the  agents  deducted  their  commissions  first  and  the 
company  only  received  in  cash  the  premiums  after  such  deduc- 
ti(m.  The  result  was  that  (after  allowing  for  cancelations  and 
returns)  the  total  gross  premiums  written  were  9307,760.14, 
while  the  total  gross  premiums  received  by  the  company  were 
only  9281,946.30.  On  which  amount  should  tiie  twenty  per 
cent  be  calculated  ?  The  referee  discussing  the  question  under 
the  heading  '*  the  meaning  of  the  words  in  the  contract  twenty 
per  cent  of  the  gross  premiums,"  found  that  gross  premiums 
meant  premiums  written.  But  it  is  to  be  noted  that  this  wholly 
ignores  the  word  ^*  received,"  which  was  the  word  used  by  the 
parties  and  which  presumably  refers  to  the  amount  actually 
paid  in  to  the  company.  We  are,  however,  saved  the  necessity 
of  deciding  this  question.  Strickland,  the  defendant's  expert 
being  on  the  stand,  testified  that  ^^  we  have  agreed  "  upon  the 
gross  premiums  as  $307,760.14.  The  distinction  now  made  be- 
tween premiums  written  and  premiums  received  was  not  ap- 
parently then  made.  There  was  some  testimony  that  the  presi- 
dent of  the  defendant  company  had  submitted  the  question  to 
a  friend  in  the  business  and  had  been  advised  by  him  that  the 
imderstanding  of  the  trade  would  construe  the  contract  to  in- 
clude gross  premiums  written.  We  cannot  say  that  had  it  not 
been  for  the  agreement  as  above  set  forth,  the  plaintiff  might 
not  have  foUowed  up  the  line  of  evidence  as  to  a  usage  of  the 
trade  that  would  have  influenced  the  construction  of  the  con- 
tract.   This  assignment  must  therefore  be  overruled. 

The.fifth  and  sixth  assignments  relate  to  the  amount  paid  to 
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Forsjthe.  This  was  at  first  charged  against  plaintiff  as  a  cur- 
rent expense  of  the  business,  on  the  presumption  from  the  en- 
try in  the  books  that  it  was  extra  commissions.  But  the  case 
being  reopened  for  testimony  on  this  point,  it  appeared  that 
Forsythe's  contract  as  agent  was  not  profitable  to  the  company 
and  the  latter  terminated  it.  But  on  Forsjthe^s  complaint  of 
loss  and  refusal  to  make  settlement  of  premiums  collected,  the 
plaintiff,  as  manager,  made  him  an  allowance  of  the  amount  in 
question  upon  procuring  a  settlement.  The  referee  then  re- 
versed his  former  finding  and  charged  the  amount  against  the 
defendant.  This  was  error.  The  termination  of  Forsythe's 
contract  was  an  act  in  the  course  of  the  current  business,  and 
whether  suit  should  be  brought  against  Forsjrthe  for  not  paying 
over  premiums,  subject  to  a  defense  of  damages  for  breach  of 
contract  to  employ  him,  or  an  allowance  should  be  made  him  on 
an  amicable  settlement,  was  a  question  of  business  which  plain- 
tiff, as  manager,  took  charge  of  and  settled.  The  money  ex- 
pended in  the  settlement  was  clearly  an  outlay  incident  to  a 
change  in  the  method  of  carrying  on  the  business  and  therefore 
an  expense  within  the  contract  of  the  parties. 

The  seventh,  eighth  and  ninth  assignments  relate  to  the  con- 
duct of  the  plaintiff.  While  the  testimony  is  overwhelming 
that  it  was  not  in  accordance  with  the  usual  and  prudent  man- 
agement of  such  business,  yet  we  see  no  sufficient  reason  to 
dissent  from  the  referee's  finding  that  it  was  not  reckless  or 
fraudulent.  But  after  April,  1897,  his  conduct  in  general  was 
insubordinate,  and  his  action  in  keeping  the  board  of  direction 
dead  locked,  thus  making  his  own  power  as  manager  absolute 
and  irresponsible  was  totally  without  even  color  of  excuse,  and 
would  have  justified  his  immediate  dismissal.  He  was  an  em- 
ployee in  a  quasi-fiduciary  capacity,  having  the  sole  and  entire 
management  of  the  business.  His  first  duty  was  of  fidelity  to 
his  employers.  He  had  a  profitable  contract  with  them,  and 
when  differences  of  opinion  arose  between  him  and  the  presi- 
dent of  the  company,  the  accident  of  a  vacancy  in  the  board  of 
direction  enabled  him  and  his  employee  to  hold  the  board  at  a 
standstill,  and  have  his  own  way.  The  referee  finds  that  in  so 
doing  he  was  but  taking  care  of  his  own  interest  and  was  *^  jus- 
tified in  his  conduct."  No  authority  nor  any  principle  of  law 
18  cited  to  sustain  this  extraordinary  doctrine,  nor  have  appel- 
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lee'a  counsel  ventured  to  make  any  argument  in  its  favor.  The 
appellee  had  a  profitable  contract  with  the  company,  and  he  had 
the  management  of  the  business  ^'  subject  to  the  control  and  di- 
rection of  the  president  and  board  of  directors/'  Although  he 
held  some  stock  (less  than  half  of  one  per  cent)  he  was  never- 
theless an  employee,  and  his  duty  as  such  was  to  protect  the 
interests  of  his  employer.  If  they  conflicted  with  his  own  his 
duty  was  to  prefer  the  former  or  terminate  his  employment  and 
look  to  his  contract  for  redress.  The  employer  commits  his 
interests  to  the  charge  of  the  employee,  and  the  fundamental 
principle  of  the  relation  is  the  fidelity  of  the  latter  to  the  inter- 
ests in  his  charge.  The  conduct  of  the  plaintiff  was  a  gross 
violation  of  this  fundamental  duty. 

Decree  reversed  with  directions  to  restate  the  account  in  ao- 
cordance  with  this  opinion.     Costs  to  be  paid  by  appellee. 


Kane,  Appellant,  v.  Schuylkill  Fire  Insurance  Com- 
pany  (No.  2). 

CorUrae^Consiruction  of  inttrumerU  by  parties. 

Cotemporary  constmction  of  a  contract  by  acts  of  the  parties  ia  entitled 
to  Tery  great  weight,  but  it  ought  to  appear  with  reasonable  certainty  that 
tbey  were  acts  of  both  parties  done  with  knowledge,  and  in  view  of  a  pur- 
pose at  least  consistent  with  that  to  which  they  are  subsequently  sought 
to  be  applied. 

Where  a  general  manager  of  an  insurance  company  under  his  contract 
with  the  company  receives  as  his  compensation  a  percentage  on  the  gross 
premiams  paying  thereout  "  all  the  expenses  of  the  company,''  the  man- 
ager is  bound  to  pay  the  taxes,  and  the  fact  that  in  his  own  books  he 
charged  the  taxes  against  the  company  is  immaterial,  if  there  was  no  rati- 
ficatioo  or  knowledge  on  the  part  of  the  company  of  such  entries. 

Aigued  Jan.  8,  1901,  Appeal,  No.  177,  Jan.  T.,  1900,  by 
plaintiff,  from  decree  of  C.  P.  No.  1,  Phila.  Co.,  June  T.,  1897, 
Na  1326,  on  bill  in  equity  in  case  of  William  Kane  v.  Schuyl- 
kill Fire  Insurance  Company.  Before  McCollum,  C.  J.,  Mitch- 
ell, Fell,  Bbown,  Mbstrbzat  and  Pottbb,  JJ.    Affirmed. 

Bill  in  equity  for  an  account  and  discovery. 
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See  Kane  y.  Schuylkill  Fire  Insurance  Company  (No.  1)| 
ante,  p.  198. 

Before  the  referee  it  was  claimed  that  the  taxes  on  the 
Schuylkill  Fire  Insurance  Company  should  not  be  included  in 
the  expenses  which  plaintiff  was  obliged  to  pay  under  his  con- 
tract of  employment.  It  appeared  that  it  was  the  plaintifiTs 
practice  to  charge  the  taxes  against  the  company,  and  not  as  ex- 
penses.    On  this  subject  the  referee  reported  as  follows : 

It  appeared  from  Mr.  Balfour's  cross^xamination  that  he,  as 
treasurer  of  the  company,  was  the  only  person  who  drew  or 
could  draw  checks  upon  the  deposit  account  of  the  company, 
which  was  kept  in  the  Quaker  City  National  Bank,  and  that 
the  checks  showed  on  their  faces  the  purposes  for  which  they 
were  drawn,  as  for  fire  losses,  taxes,  etc.  A  number  of  sample 
checks  were  produced  before  the  referee.  It  was  argued  from 
this  that  as  Balfour  knew  that  the  checks  were  drawn  to  pay 
taxes  from  the  bank  account  of  the  company,  he  must  have 
known  that  Kane  was  not  paying  the  taxes  as  he  did  other 
^'expenses  of  the  company,  and  that,  therefore,  he  must  have 
known  and  acquiesced  in  Kane's  practice  of  chaining  these 
taxes  against  the  company.  The  argument  does  not,  however, 
convince  the  referee.  Mr.  Balfour's  practice  in  thus  signing 
checks  is  not  inconsistent  with  his  belief  and  expectation  that 
the  amounts  would  be  charged  in  the  books  against  Kane's  com- 
missions. 

Up  to  April,  1897,  the  relations  of  the  parties  were  entirely 
friendly ;  no  cause  of  difference  had  developed ;  Mr.  Balfour 
reposed  entire  confidence  in  Kane,  and  left  all  the  details  of  the 
business  to  him.  Neither  party  seemed  to  have  any  thought 
that  any  difference  of  opinion  existed  between  them. 

The  referee  has  concluded,  as  matter  of  law,  that  the  words 
*^all  expenses  "  in  this  contract,  includes  the  annual  taxes  paid 
by  the  company,  and  is  further  of  opinion  that  the  evidence  of 
a  usage  or  custom  contrary  thereto,  or  of  any  waiver  of  a  right 
arising  by  virtue  of  that  contract,  must  be  sufficiently  clear  and 
distinct  to  enable  the  referee  to  find  something  equivalent  to  a 
new  agreement  upon  the  subject  Such  is  not  the  case  here, 
and  the  referee  accordiDgly  is  of  the  opinion,  and  so  concludes, 
that  the  legal  effect  of  the  contract  between  the  parties  was  not 
varied  by  any  contrary  usage,  custom  or  waiver. 
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Exoeptioiui  to  the  referee's  report  were  dismissed  by  the  court. 

Error  asngned  was  in  dismissing  exceptions  to  referee's 
report 

John  G.  Johnaouy  with  him  H.  Gordon  McCouch^  for  appel- 
lant, cited :  Peoples*  Natural  Gas  Co.  v.  Braddock  Wire  Co., 
155  Pa.  22;  Lehigh  Coal  &  Navigation  Co.  y.  Harlan,  27 
Pa.  439. 

Arthur  E.  Weil  and  Edward  H.  Weil^  for  appellee. 

Opinion  by  Mr.  Justice  Mitchbll,  April  29, 1901 : 
We  are  not  satisfied  that  the  referee  erred  in  finding  that  the 
defendant  company  was  not  bound  by  knowledge  of  the  entries 
in  the  books  as  to  the  taxes.  The  circumstances  were  peculiar. 
Everything  was  in  the  hands  of  the  plaintiff.  As  to  real  owner- 
ship, Balfour  was  the  company,  but  as  to  management  the 
plaintiff  was  the  company.  The  books  though  nominally  the 
books  of  the  company  were  in  fact  his  books,  kept  by  his  em- 
ployees under  his  orders  and  supervision.  The  entries  there- 
fore were  evidence  against  him,  but  only  in  a  limited  and  qual- 
ified way  evidence  for  him.  Clark,  though  the  secretary  of  the 
company,  was  a  mere  figurehead  wholly  under  the  domination 
and  control  of  plaintiff  who  put  him  in  his  position,  paid  his 
salary  and  gave  him  his  orders.  In  regard  to  this  very  subject 
of  the  charge  of  the  taxes  against  the  company,  Clark  testified 
that  Balfour  told  him  counsel  had  advised  that  such  charge  was 
wrong  and  asked,  ^^  What  do  you  think  about  it?  I  said  I  was 
hardly  capable  of  judging.  ...  I  told  him  it  would  be  a  mat- 
ter for  him  to  see  Mr.  Kane  about."  This  is  not  the  language 
of  an  o£Scer  of  the  company  taking  care  of  its  interests,  but  of 
an  employee  taking  orders  from  Kane  as  his  employer. 

Cotemporary  construction  of  a  contract  by  acts  of  the  parties 
is  entitled  to  very  great  weight,  but  it  ought  to  appear  with 
reasonable  certainty  that  they  were  acts  of  both  parties,  done 
with  knowledge,  and  in  view  of  a  purpose  at  least  consistent 
with  that  to  which  they  are  now  sought  to  be  applied.  In  the 
present  case  there  was  no  ratification  shown  or  even  knowledge 
of  the  entries  as  to  taxes,  which  was  sufficient  to  establish  a 
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construction  by  the  parties.  The  claim  rests  on  inference  from 
the  entries  in  the  books  which,  as  already  said,  were  in  fact  the 
books  of  plaintiff. 

On  the  meaning  of  the  words,  **  all  expenses  of  the  company  ** 
as  used  by  the  parties,  we  entertain  no  doubt.  The  effect  of  the 
contract  was  that  plaintiff  was  to  run  the  entire  business  as  sole 
manager,  was  to  take  twenty  per  cent  of  the  gross  premiums 
received,  pay  the  expenses  and  keep  the  balance  saved  as  his 
compensation.  The  expenses  meant  everything  paid  out  in  the 
course  of  the  business  for  the  purposes  of  running  it,  all  costs, 
outlays  and  charges  incident  to  its  maintenance  and  prosecution. 

Prima  facie  everything  which  the  company  would  have  had 
to  pay  out  in  the  prosecution  of  the  business  in  the  ordinary 
way,  was  a  part  of  the  "  expenses  of  the  company  "  which  by 
his  contract  the  plaintiff  assumed.  Taxes  were  a  part  of  such 
expenses  due  annually  as  part  of  the  price  of  doing  the  business, 
just  as  a  license  fee  would  be  in  the  case  of  auctioneers  or  deal- 
ers within  the  license  tax  statutes.  The  parties  in  their  con- 
tract made  certain  specified  exceptions,  and  thereby  excluded 
all  others. 

Appeal  dismissed  at  costs  of  appellant 


Gantt  V.  Cox  &  Sons  Company,  Appellants. 

199         208 

20  SC  ^354        EquUy^Equity  pleadiTig^Eesponaive  answer  by  officer  of  eorporatitm, 
'  199        2081       The  answer  of  a  corporation  sworn  to  by  the  proper  officer  having  per- 
I  '221        *  16|    gonal  knowledge  of  the  facts,  is  within  the  equity  rule  as  to  the  weight  of 
a  responsive  answer  as  evidence.    The  rule  requires  that  the  officer  mak- 
ing oath  to  the  answer  to  give  it  responsive  force,  must  be  one  having 
knowledge  of  the  facts. 

On  a  bill  in  equity  against  a  corporation  for  an  account  under  an  alleged 
contract,  a  responsive  answer  denying  the  contract  is  overcome,  where  it 
appears  that  the  evidence  of  the  plaintiff,  and  of  the  secretary  of  the  de- 
fendant as  to  the  contract  was  directly  conflicting,  but  the  correspondence 
between  the  plaintiff  and  the  corporation  fully  corroborated  the  plaintiff. 

Evidence-^Competency  of  tDtlnesa^Cross-examinalion — Officers  of  eor- 
porcUion, 

Although  the  officers  of  a  corporation  may  not  be  called  adversely  as  if 
lor  cross-examination,  yet  if  they  come  under  the  class  of  necessary  un- 
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willing  or  adverse  witnesses,  leading  questions  may  be  pot  to  them,  and 
their  testimony  may  even  be  contradicted. 

The  rule  that  a  party  calling  a  witness,  is  not  permitted  to  ask  leading 
questions,  and  is  bound  by  his  testimony,  is  liberally  construed  in  modem 
practice,  with  a  large  measure  of  discretion  in  the  court  to  permit  parties 
to  elicit  any  material  truth  without  regard  to  the  technical  consideration 
of  who  called  the  witness.  It  is  a  discretion  not  susceptible  of  exactly 
defined  limits  beforehand  but  to  be  exercised  in  the  interests  of  justice  and 
t  fair  trial  under  circumstances  as  they  arise.    Per  Mitchell,  J. 

If  the  officers  of  a  corporation  which  is  a  party  to  the  suit,  though  nom- 
intlly  called  for  cross-examination,  are  not  asked  any  questions  that  might 
not  have  been  asked  if  they  had  been  called  in  chief,  and  no  attempt  is 
made  to  impeach  their  testimony,  the  technical  error  of  calling  them  as 
for  cross-examination,  is  harmless. 

Contract— Building  according  to  plana — Patent, 

Where  a  corporation  agrees  to  pay  a  certain  sum  for  each  glass  furnace 
which  it  builds  according  to  a  set  of  plans  and  working  specifications  de- 
livered to  it  by  the  owner,  and  there  is  no  use  of  a  patent  right  or  invention, 
the  corporation  is  bound  to  pay  for  each  furnace  that  it  constructs  accord- 
ing to  the  plans,  and  the  question  of  the  novelty  of  the  design  is  immaterial. 

Argued  Jan.  9, 1901.  Appeal,  No.  194,  Jan.  T>,  1900,  by  de- 
fendant, from  decree  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T.,  1898, 
No.  418,  on  hill  in  equity  in  case  of  Henry  L.  Gantt  v.  The  Cox 
&  Sons  Company.  Before  McCollum,  C.  J.,  Mitchbll,  Fell, 
Bbown,  Mestbbzat  and  Potteb,  JJ.    Affirmed. 

Bill  in  equity  for  an  account. 

The  bill  averred  that  the  plaintiff  had  designed  and  developed 
a  new  and  useful  improvement  in  furnaces  for  the  melting  of 
glass  whereby  the  furnaces  were  to  have  semicircular  ends  and 
thus  known  as  "round-nosed,"  and  that  both  regenerators 
should  be  at  one  end  instead  of  opposite  ends,  as  in  other  fur- 
naces, and  that  it  was  to  be  adapted  for  the  use  of  oil  as  fuel, 
and  that  glass  would  be  melted  therein  by  night  and  worked 
out  or  blown  out  on  the  following  day.  That  he  invented  the 
said  improvements  and  embodied  the  same  in  certain  designs 
and  plans  which  contained  the  only  drawings  in  accordance  with 
which  such  round-nosed  furnaces  could  be  or  ever  had  been  suc- 
cessfully constructed  and  operated.  That  on  or  about  May  18, 
1895,  he  made  a  verbal  contract  with  the  defendant  whereby 
he  was  to  receive  $200  on  account  of  each  and  every  furnace 
that  might  be  constructed  by  the  defendant  in  accordance  with 
Vol.  cxcix — 14 
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the  said  plans.  That  the  defendant  did  construct  one  furnaoe 
at  Millville,  N.  J.,  and  which  was  in  every  respect  successful 
and  satisfactory,  and  that  the  defendant  made  the  payment  due 
thereon.  That  the  defendant  had  constructed  for  various  firms 
and  corporations  a  large  number  of  furnaces  in  accordance  with 
the  said  plans  for  which  no  account  had  been  made,  and  he 
prayed  for  an  account. 

An  answer  denjring  the  contract  was  sworn  to  by  the  presi- 
dent of  the  company,  but  it  did  not  appear  that  he  had  direct 
knowledge  of  the  facts. 

Under  objection  and  exception  the  president  and  tiie  secre- 
aiy  were  permitted  to  be  called  as  for  cross-examination. 

AuDENBiED,  J.,  found  the  facts  to  be  as  follows : 
1.  The  Cox  &  Sons  Company  is  engaged  in  the  foundry  and 
machine  business.  It  was  brought  into  close  relations  with  the 
plaintiff  through  their  common  employment  in  the  construction 
of  a  glass  furnace  at  WiUiamstown,  N.  J.,  during  the  winter  of 
1894-1895.  In  the  spring  of  1895,  negotiations  were  opened  be- 
tween plaintiff  and  defendant  looking  to  the  acquisition  by  the 
latter  of  the  former's  plans  for  a  glass  furnace,  which  embodied 
the  idea  of  the  location  of  the  regenerators  together  at  one  end 
instead  of  on  both  sides,  as  usual,  a  convex  front  (•*  round-nose  ") 
for  the  convenience  of  the  workmen  engaged  in  blowing,  and 
the  use  of  oil  for  fuel.  These  negotiations  were  conducted,  on 
the  side  of  the  defendant,  by  its  secretary  and  treasurer,  Charles 
F.  Cox,  a  civil  engineer.  On  May  15, 1895,  the  plaintiff  wrote 
to  the  defendant  as  follows : 

"  Philadblphia,  Pa.,  May  16, 1896. 

"  The  Cox  &  Sons  Company, 
"Bridgeton,  N.  J. 

"  Gentlemen :  According  to  my  agreement  with  your  Mr. 
Chas.  F.  Cox,  I  forward  you  under  another  cover,  blue  prints 
110,  111  and  112,  being  complete  detail  drawings  of  my  round 
nosed  oil  fired  flint  day  tank.  I  also  enclose  specifications  and 
bill  of  material  for  same.  The  contract  as  I  understand  it  is 
that  the  Cox  &  Sons  Company  shall  pay  me  two  hundred  ($200) 
dollars  for  each  and  every  furnace  they  build  or  cause  to  be 
built,  or  furnish  plans  for  according  to  my  designs  as  shown  on 
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Uae  prints  110,  111  and  112.  It  is  further  understood  that  I 
shall  receive  the  said  compensation  even  if  the  design  is  modi- 
fied in  detail  so  long  as  my  general  idea  is  adhered  to.  It  is 
farther  agreed  ih&t  the  Cox  &  Sons  Company  shall  have  the 
exclusive  right  to  build  said  furnaces  as  long  as  they  build  at 
least  one  per  year.  If  the  Cox  &  Sons  Co.  should  have  the  op- 
portunity and  see  fit  to  undertake  the  erection  of  a  gas  fired 
tank  of  this  type,  I  shall  be  pleased  to  furnish  plans  and  specifi- 
cations and  render  such  assistance  in  the  matter  as  my  other 
duties  may  permit,  for  the  sum  of  two  hundred  dollars  and  ex- 
penses for  each  and  every  furnace  constructed.  The  Cox  & 
Sons  Co.  shall  not  have  tiie  exclusive  right  to  build  these  fuiv 
naces  during  the  coming  year,  but  may  acquire  it  for  the  follow- 
ing year,  if  they  build  during  the  coming  year  three  or  more 
gas  fired  furnaces  of  this  type,  and  may  hold  it  as  long  as  they 
continue  to  build  each  year  at  least  as  many  as  three  such  fur- 
naces. Should  they  fail,  however,  to  build  three  in  any  year 
they  shall  still  have  the  right,  but  not  the  exclusive  right  to 
build  them.  If  the  specifications  are  not  full  enough,  any  more 
information  is  needed,  I  shall  be  glad  to  supply  it.  I  would 
advise  your  checking  the  bills  of  materials  before  using  them. 

"  Yours  truly, 

**  H.  L.  Gaott.** 

Under  the  same  date  the  plaintiff  wrote  to  Chas.  F.  Cox : 

**  Ton  will  note  that  I  have  drawn  up  the  contract  just  a  little 

differently  from  what  we  talked  about.     Ton  have  the  right  to 

build  the  oil-fired  furnace  indefinitely,  but  only  the  exclusive 

right  to  build  so  long  as  you  build  at  least  three  per  year.** 

To  his  letter  to  the  defendant  the  plaintiff  received  the  f ol- 
towing  reply: 

**  Bbidgbton,  N.  J.,  May  17, 1885, 
"Mb.  H.  L.  Gantt, 

"  915  Edgemont  Ave.,  Chester,  Pa. 
**  Dear  Sir :  We  have  yours  of  the  15th  all  of  which  we  ac- 
cept yntii  one  exception,  that  is  that  we  be  compelled  to  build 
one  oil-fired  tank  during  the  first  year  of  our  agreement.    This 
may  or  may  not  be  possible  and  owing  to  the  present  price  of 
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oil  we  think  impossible.     Will  you  send  us  a  letter  in  accord- 
ance with  the  above,  and  oblige. 

"Very  truly, 

"Thb  Cox  &  Sons  Co., 

"Chas.  F.  Cox." 

So,  far,  of  course,  no  contract  had  been  formed.  The  de- 
fendant's acceptance  introduced  a  new  term  uncontemplated 
by  the  plaintiff,  and  was,  as  its  secretary  and  treasurer  puts  it, 
a  mere  "  offer,"  not  binding  until  accepted  by  a  "  letter  "  from 
the  plaintiff  "  in  accordance  "  therewith.  Mr.  Gantt,  however, 
testified  that  within  a  few  dajrs  after  receiving  the  letter  last 
quoted,  he  assented  to  its  terms,  but  could  not  say  whether  he 
had  done  so  verbally  or  in  writing.  It  is  admitted  that  all  oral 
communications  that  passed  in  this  matter  were  between  Charles 
F.  Cox  and  the  plaintiff,  and  that  none  of  their  interviews  took 
place  in  the  presence  of  witnesses.  Now,  Mr.  C.  F.  Cox  testi- 
fied that  "  after  the  correspondence  the  company  did  not  see  fit 
to  go  to  take  it  (the  plans)  up  any  further,"  and  that  at  a  con- 
versation held  in  Philadelphia,  but  just  where  he  couldn't  say, 
some  time  in  May  or  June,  1895  (''I  should  say  within  two 
weeks  after  that  letter"  of  May  15),  he  told  the  plaintiff  that 
he  would  personally  **  go  into  it,"  with  plaintiff,  **  for  any  fu- 
ture business."  This  witness  through  all  his  testimony  assumes 
that  there  was  no  contract  between  plaintiff  and  defendant, 
because  the  former  had  failed  to  accept  the  latter's  counterprop- 
osition ;  and  insists  that  the  only  **  arrangement "  extant  for 
the  use  of  the  plaintiff's  plans  was  made  with  himself  individ- 
ually. But  this  assumption  is  without  foundation.  Along 
with  a  mass  of  other  letters,  produced  by  the  defendant  on  call, 
and  offered  in  evidence  for  the  plaintiff  (without,  apparently, 
having  been  read  by  counsel  on  either  side),  we  find  the  follow- 
ing letter  written  by  Mr.  Grantt  to  the  defendant : 

"  Philadelphia,  Pa.,  6/22, 1896. 
'*Thb  Cox  &  Sons  Co., 

"  Bridgeton,  N.  J. 
'*  Gentlemen :  Replying  to  your  favor  of  the  17th  inst.,  I  beg 
to  say  that  it  arrived  during  my  absence,  and  this  is  my  first 
opportunity  to  answer  it  since  I  got  back.    I  am  perfectly  will- 
ing to  give  you  the  exclusive  right  to  build  the  round  nosed 
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oil  fired  tank  for  two  years  from  date  on  the  terms  proposed 
even  though  you  should  not  build  a  tank  during  the  first  year. 
If  you  should  build  one  during  the  first  two  years  you  would 
have  the  exclusive  right  for  the  third  year,  and  so  on  as  per 
my  letter  of  the  15th  inst  If,  however,  you  should  fail  to 
build  at  least  one  tank  during  the  first  two  years  from  this  date, 
the  right  to  build  would  still  be  yours  but  the  subject  of  exclu- 
sive right  would  be  an  open  question  to  be  decided  between  us 
It  the  time  when  it  arrives. 

•*  Yours  truly, 

"H.  L.GANTT.** 

This  is  a  formal  acceptance  of  the  defendant's  counterpropo* 
sition,  and  definitely  closed  the  contract  between  these  parties. 
There  is  nothing  in  the  correspondence  produced  or  in  Uie  acts 
of  either  side  which  is  at  all  inconsistent  with  the  existence  of 
SQch  an  arrangement.  Even  the  letter  of  Charles  F.  Cox, 
written  November  17, 1898,  is  so  weak  a  denial  as  to  be  tanta- 
mount, almost,  to  an  admission  that  Gantt  had  made  the  con- 
tract he  claims;  and  the  failure  of  the  defendant  to  deny 
Grantt's  assertions  of  his  right  to  an  accounting  with  prompt- 
ness and  emphasis  is  a  circumstance  persuasive  of  the  justice 
of  his  contention.  In  view  of  the  very  close  relation  borne  by 
Mr.  Charles  F.  Cox  to  the  defendant  company,  the  pajrment 
of  the  flOO  received  by  Grantt  in  June,  1896,  by  Cox's  check, 
is  absolutely  without  bearing  on  the  question  to  whom  the 
plaintiff  is  to  look  for  his  money ;  while  Gantt's  acceptance  of 
a  less  sum  on  the  Millville  furnace  than  that  to  which  his  con- 
tract entitled  him  is  susceptible  of  a  satisfactory  explanation, 
without  resort  to  the  theory  that  his  contract  with  the  defend- 
ant had  been  rescinded  or  never  made. 

On  the  first  point,  therefore,  our  finding  is  for  the  plaintiff. 

2.  The  second  question  is  not  difficult.  Charles  F.  Cox,  the 
defendant's  secretary  and  treasurer,  called  as  under  cross-ex- 
amination, testified  that  since  the  Gantt  plans  had  come  into 
his  hands,  the  defendant  had  built  seven  round-nosed  oil-fired 
day  tank  furnaces,  and  furnished  plans  for  the  construction  of 
mother.  These  all,  except  one,  are  alike.  The  plan  in  each 
case  was  prepared  by  the  witness,  who,  having  incorporated 
many  improvements  or  modifications  of  the  plans  originiedly  ob- 
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tained  from  the  plaintiff,  regarded  the  design  as  entirely  origi- 
nal. Nevertheless,  he  admitted  that  with  this  type  of  furnace 
he  had  no  acquaintance  until  he  acquired  the  plaintiff's  plans; 
and  a  comparison  of  the  plans  offered  in  evidence  readily  dis- 
closes the  persistence  of  the  regenerator  arrangement  and  the 
furnace  shape  suggested  by  the  plaintiff. 

With  the  first  furnace  erected  by  the  defendant  for  Whitall, 
Tatum  &  Company,  at  Millville,  we  are  not  concerned.  The 
royalty  on  that  structure  was  commuted  for  the  $100  the  plain- 
tiff received  from  the  defendant  in  June,  1896. 

On  the  seven  other  furnaces  mentioned  the  plaintiff  is  mani- 
festly entitled  to  his  stipulated  compensation. 

The  defendant  filed,  among  others,  the  following  exceptions : 

1.  The  court  erred  in  holding  that  the  answer  of  the  defendant 
was  effective  only  to  put  in  issue  the  facts  which  it  denies. 

2.  The  answer  of  the  defendant  being  responsive  to  the  bill 
of  the  plaintiff,  and  being  sworn  to  by  the  president  of  the  de- 
fendant corporation,  there  was  not  sufficient  evidence  presented 
by  the  plaintiff  to  sustain  his  bill. 

8.  The  court  erred  in  allowing  William  P.  Cox,  of  the  defend- 
ant company,  and  Charles  F.  Cox,  also  of  the  defendant  company, 
to  be  called  by  the  plaintiff  as  witnesses  as  if  under  cross-exam- 
ination. 

4.  The  plaintiff  failed  to  prove  that  he  designed  a  new  and 
useful  improvement  in  furnaces  for  the  melting  of  glass. 

The  court  in  an  opinion  by  Axtdenbied,  J.,  dismissed  the  ex- 
ceptions. 

Errors  oingned  were  in  dismissing  the  exceptions. 

Frederick  A.  Sohemheimer^  for  appellant. — ^The  answer  was 
responsive  to  the  bill:  Hayward  v.  Eliot  Nat.  Bank,  4  Clifford 
(U.  S.),  294. 

William  P.  Cox,  the  president,  and  Charles  F.  Cox,  the  sec- 
retary of  the  defendant  company,  were  improperly  called  by  the 
plaintiff  as  witnesses  as  if  under  cross-examination. 

It  is  submitted  that  even  if  there  was  a  contract  in  &vor  of 
the  plaintiff  and  against  the  defendant,  that  it  should  be  shown 
clearly  that  the  furnaces  constructed  were  in  accordance  with 
the  plans  of  the  plaintiff :  Geiger  v.  Cook,  3  W.  &  S.  266. 
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It  will  be  noticed  from  the  letters  upon  which  the  plaintiff 
depends  to  make  out  a  contract,  that  he  was  selling  his  design 
and  improvement  in  the  making  of  furnaces,  this  proved  to  be 
no  improvement,  being  already  covered  by  patents,  so  certainly 
there  was  a  failure  of  consideration,  as  the  plaintiff  had  nothing 
to  sell,  and  there  should  be  no  recovery. 

BeynoldM  D.  Brawny  with  him  Malcolm  Lloyd^  Jr.^  and 
Charles  H.  Burr^  Jr.^  for  appellee. — The  effect  of  an  answer 
under  the  corporate  seal  is  simply  to  put  in  issue  the  allegations 
of  the  bill :  Griffin  v.  State  Bank,  17  Ala.  258;  State  Bank  v. 
Edwards,  20  Ala.  512 ;  Fulton  Bank  v.  New  York  &  Sharon 
Canal  Co.,  1  Paige,  311 ;  Bouldin  v.  Baltimore,  15  Md.  18 ; 
Md.  &  N.  Y.  Coal  &  Iron  Co.  v.  Wingert,  8  Gill  (Md.)  170 ; 
Lovett  V.  Steam  Saw  Mill  Association,  6  Paige,  54. 

If  the  plaintiff  desires  discovery  or  otherwise  desires  an  an- 
swer under  oath,  he  should  join  as  defendants  the  officers  of 
the  corporation :  Wych  v.  Meal,  8  P.  Wms.  811 ;  Glasscott  v. 
Copper-Miners  Co.,  11  Sim.  805 ;  Gibbons  v.  Waterloo  Bridge 
Co.,  6  Price,  491 ;  Wright  v.  Dame,  1  Mete.  287  ;  Vermilyea  v. 
Fultcm  Bank,  1  Paige,  87 ;  Many  v.  Beekman  Iron  Co.,  9  Paige, 
188 ;  First  National  Bank  v.  Bristol  Iron  &  Steel  Co.,  81  W.  N. 
C.  508. 

Though  it  be  admitted  for  the  sake  of  argument  that  a  coiv 
poration  may  make  its  answer  responsive  by  filing  it  under 
oath,  it  is  perfectly  certain  that  such  answer  is  not  responsive 
unless  it  is  signed  and  sworn  to  by  an  officer  who  is  cognizant 
of  the  facts :  Fulton  Bank  v.  New  York  &  Sharon  Canal  Co., 
1  Paige,  811 ;  McComb  v.  Chicago,  etc.,  Ry.  Co.,  19  Blatchford, 
69;  Ex  parte  Cincinnati,  Selma  &  Mobile  Ry.  Co.,  78  Ala.  258. 

If  a  stockholder  has  such  an  interest  as  disqualifies  him  from 
testifying,  a  fortiori  has  an  officer  such  interest,  inasmuch  as 
the  outcome  of  the  litigation  almost  invariably  is  either  a  rati- 
fication or  criticism  of  his  official  actions.  If,  then,  an  officer 
of  a  corporation  was  at  common  law  disqualified  to  testify  in  its 
behalf  because  of  his  interest  therein,  it  certainly  follows  that 
the  law  now  permitting  the  party  to  summon  as  witnesses  any 
persons  whose  interest  is  adverse  permits  the  summoning  as 
such  witnesses  of  officers  of  all  adverse  corporations. 
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Opinion  by  Mr.  Justice  Mitchbll,  April  29, 1901 : 

The  answer  of  a  corporation  sworn  to  by  the  proper  officer 
having  personal  knowledge  of  the  facts,  is  within  the  equity  rule 
as  to  the  weight  of  a  responsive  answer  as  evidence :  Kane  v. 
Ins.  Co.,  ante  p.  198. 

The  general  proposition  therefore  on  which  the  learned  judge 
below  rejected  the  answer  in  this  case  as  evidence  and  treated  it 
as  mere  pleading  was  erroneous.  But  the  application  of  the  rule 
to  the  case  was  correct.  An  answer  in  equity  gets  its  responsive 
force  from  the  personal  knowledge  of  the  witness.  The  matters 
in  issue  between  the  parties  here  were  first,  the  terms  of  plain- 
tiff's contract,  secondly,  the  parties  to  it,  that  is,  was  his  contract 
with  the  corporation  defendant,  or  with  Charles  F.  Cox,  its  secre- 
tary, in  his  individual  capacity.  On  these  issues  it  was  specific- 
ally found  by  the  judge  that  the  president  by  whom  the  answer 
was  sworn  to,  had  no  knowledge  except  by  hearsay,  not  having 
been  present  at  any  of  the  oral  negotiations,  which  took  place 
entirely  between  plaintiff  and  the  secretary.  The  rule  requires 
that  the  officer  making  oath  to  the  answer,  to  give  it  responsive 
force,  must  be  one  having  knowledge  of  the  facts :  Riegel  v. 
American  Life  Ins.  Co.,  153  Pa.  134. 

But  even  if  the  answer  be  given  full  force  as  responsive  to 
the  bill,  it  was  overcome  by  the  evidence  on  the  other  side.  The 
oral  negotiations  were  conducted  entirely  by  the  plaintiff  and 
the  secretary  of  the  defendant,  whose  testimony  was  directly 
conflicting  and  there  were  no  other  witnesses.  But  the  corre- 
spondence amply  corroborated  the  plaintiff.  His  written  propo- 
sition was  addressed  to  the  company,  it  was  answered  by  the 
company  per  its  secretary,  suggesting  a  modification,  and  this 
was  agreed  to  by  plaintiff  in  writing  addressed  as  before  to  the 
company.  This  was  of  itself  sufficient  to  establish  a  contract  in 
writing  with  the  company,  and  the  judge  found  that  there  was 
nothing  in  the  subsequent  oral  communications  between  plain- 
tiff and  the  secretary  at  all  inconsistent  with  the  writings. 

The  third  assignment  is  based  on  the  allowance  by  the  court 
of  the  calling  of  the  officers  of  the  corporation  adversely  as  if 
for  cross-examination.  This  was  technically  an  error.  The  of- 
ficers of  a  corporation  not  shown  to  be  stockholders  prima  facie 
are  mere  agents  or  servants  having  no  direct  interest  in  the  suit 
which  prevented  them  from  being  witnesses  at  common  law,  or 
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enables  the  opposite  party  to  call  them  under  the  statute  as  if  for 
cross-examination.  But  the  error  did  appellants  no  harm,  for 
the  officers  so  called  might  readily  come  under  some  of  the  classes 
of  necessary  unwilling  or  adverse  witnesses  as  to  whom  there 
is  a  very  large  discretion  in  the  trial  court  to  permit  leading  ques- 
tions and  even  contradiction.  The  rule  that  a  party  calling  a 
witness  is  not  permitted  to  ask  leading  questions  and  is  bound 
by  his  testimony,  is  liberally  construed  in  modem  practice,  with 
a  large  measure  of  discretion  in  the  court  to  permit  parties  to 
elicit  any  material  truth  without  regard  to  the  technical  consid- 
eration of  who  called  the  witness.  It  is  a  discretion  not  sus- 
ceptible of  exactly  defined  limits  beforehand,  but  to  be  exercised 
in  the  interests  of  justice  and  a  fair  trial  under  circumstances  as 
they  arise.  See  Bank  of  Northern  Liberties  v.  Davis,  6  W.  & 
S.  285,  where  the  witness  was  the  teller  of  the  defendant  bank ; 
Harden  v.  Hays,  9  Pa.  151 ;  Steams  v.  Merchants*  Bank,  53  Pa. 
490;  Farmers'  Mut.  Fire  Ins.  Co.  v.  Bair,  87  Pa.  124;  Fisher 
V.  Hart,  149  Pa.  232 ;  McNeraey  v.  Reading,  160  Pa.  611. 

In  the  present  case  the  officers  of  the  defendant  company 
thongh  nominally  called  for  cross-examination  were  not  asked 
any  questions  that  might  not  have  been  asked  if  called  in  chief, 
and  no  attempt  was  made  to  impeach  their  testimony.  The  tech- 
nical error  was  harmless. 

The  remaining  assignments  are  mainly  to  the  judge's  findings 
of  fiicts  or  failure  to  find  others  as  requested  by  appellants,  and 
are  sufficiently  answered  by  the  finding  as  to  the  contract.  It 
was  not  for  the  purchase  or  use  of  a  patent  right  or  an  invention, 
but  for  a  set  of  plans  and  working  specifications  for  a  glass  fur- 
nace of  a  particular  type.  The  novelty,  etc.,  of  the  design  was 
not  material.  The  judge  found  that  the  furnaces  for  which  the 
decree  charges  the  defendants  were  built  on  plaintifiTs  plans,  with 
variations  which  the  defendant's  secretary  considered  sufficient 
to  make  them  original  but  which  the  court  finds  substantially 
followed  the  plaintiff's  design.  The  defendant  therefore  got 
what  it  bought  and  agreed  to  pay  for,  and  the  subordinate  mat- 
ters on  which  no  specific  finding  was  made  were  immaterial. 

Decree  afiKrmed  with  costs. 
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e^2osc  627     Ssvitz,  Appellant,  v.  Lehigh  and  New  England  Railroad 

Company. 

Negligence— RaUroads^Defeclive  atoitch^NonsuU, 
In  ah  action  against  a  railroad  company  to  recover  damages  for  the  death 
of  a  brakeman  in  the  employ  of  another  railroad  company,  caused  by  an 
alleged  defective  switch,  a  nonsuit  is  properly  entered  where  the  only 
evidence  of  negligence  was  that  at  a  period  two  weeks  or  more  before  the 
accident,  the  rails  were  not  close  together,  and  there  is  no  evidence  that 
the  defect  was  sufficiently  serious  to  cause  the  accident,  or  that  the  defect 
continued  until  the  time  of  the  accident,  or  that  the  defect  caused  the  acci- 
dent, which  with  equal  probability  could  be  attributed  to  any  one  of  sev- 
eral causes  for  none  of  which  was  the  defendant  liable. 

Argued  March  12, 1901.  Appeal,  No.  62,  Jan.  T.,  1901,  by 
plaintiflf,  from  order  of  C.  P.  Northampton  Co.,  June  T.,  1899, 
No.  27,  refusing  to  take  off  nonsuit  in  case  of  Amanda  E.  Sa- 
vitz  V.  Lehigh  &  New  England  Railroad  Company.  Before  Mc- 
CoLLUM,  C.  J.,  Mitchell,  Fell,  Mestbezat  and  Potter, 
JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiff^s  husband. 
Before  Schuyler,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 

Urrar  asngned  was  refusal  to  take  off  nonsuit. 

W.  E,  Dostevj  for  appellant. — A  state  of  facts  once  shown  to 
exist  is  presumed  to  continue  until  the  contrary  is  shown. 
Pope  V.  Kansas  City  Cable  Ry.  Co.,  99  Mo.  400 ;  Louisville, 
New  Albany  &  Chicago  Ry.  Co.  v.  Thompson,  6  Western 
Repr.  837;  Bates  v.  Pricket,  5  Ind.  22;  Adams  v.  Slate,  87 
Ind.  573 ;  Flannery  v.  Waterford,  etc.,  Ry.  Co.,  Ir.  Rep.  11 
C.  L.  80 ;  Carpue  v.  London  &  Brighton  Ry.  Co.,  5  Ad.  &  E. 
(N.  S.)  751. 

Negligence  can  be  proved  by  circumstantial  evidence  where 
the  circumstances  are  such  as  to  repel  any  other  conclusion : 
Shearman  &  Redfield  on  Negligence,  sec.  58. 

Negligence  is  always  a  question  for  the  jury  where  there  is 
any  doubt  as  to  the  facts  or  as  to  the  inferences  to  be  drawn 


Digiti 


ized  by  Google 


SAVrrZ  V.  RAILROAD  CO.  219 

1901.]  Argomentfl — Opimon  of  the  Court. 

from  them :  Johnson  y.  Broner,  61  Pa.  58 ;  Vannatta  y.  Central 
R.  R.  Co.  of  N.  J.,  154  Pa.  263 ;  Patterson  y.  Pittsburg  & 
Connellsyille  R.  R.  Co.,  76  Pa.  389 ;  Neslie  y.  Second  &  Third 
St  Pass.  Ry.  Co.,  113  Pa.  300;  Henderson  y.  Phila.  &  Reading 
R.  R.  Co.  144  Pa.  481. 

Howeyer  slight  the  evidence,  if  there  be  any  from  which  the 
jury  might  draw  an  inference  in  favor  of  plaintiff,  the  case 
should  be  submitted  to  the  jury :  Sevan  v.  Ins.  Co.  of  Penna., 
9  W.  &  S.  187 ;  Baker  y.  Lewis,  83  Pa.  301 ;  Berg  v.  Abbott, 
83  Pa.  177 ;  Maynes  v.  Atwater,  88  Pa.  496 ;  Miller  y.  Bealer, 
100  Pa.  688. ' 

JE.  J.  FaXy  with  him  J.  W.  Fox  and  George  W.  Mackey^  for 
appellee. — ^The  mere  fact  of  the  accident  is  not  enough  to  es- 
taUish  negligence :  Mixter  v.  Imperial  Coal  Co.,  152  Pa.  395 ; 
East  End  Oil  Co.  v.  Penna.  Torpedo  Co.,  190  Pa.  350;  Alle- 
gheny Heatmg  Co.  v.  Rohan,  118  Pa.  228;  Melchert  v.  Smith 
Brewing  Co.,  140  Pa.  448. 

A  servant  will  be  deemed  to  have  assumed  all  risks  naturally 
and  reasonably  incident  to  his  employment :  Phila.,  Wilmington, 
&  Baltimore  R.  R.  Co.  v.  Keenan,  103  Pa.  124 ;  Rummell  v.  Dil- 
worth.  111  Pa.  343 ;  Brossman  v.  Lehigh  Valley  R.  R.  Co.,  113 
Pa.  490 ;  Boyd  v.  Harris,  176  Pa.  485 ;  Phila.  &  Reading  R.  R. 
Ca  y.  Hughes,  119  Pa.  301 ;  Mensch  v.  Penna.  R.  R.  Co.,  150 
Pa.  598. 

Opinion  by  Mb.  Justice  Fbll,  April  29, 1901 : 
The  plaintiffs  husband,  while  in  the  employ  of  the  Central 
Railroad  of  New  Jersey  as  a  brakeman,  was  killed  in  an  acci- 
dent which  occurred  on  a  section  of  the  road  of  the  Lehigh  and 
New  England  Railroad  Company,  the  defendant,  which  was 
used  in  common  by  both  companies.  The  negligence  alleged 
was  that  the  defendant,  whose  duty  it  was  to  keep  the  road  in 
good  condition,  allowed  a  switch  which  connected  the  main  track 
with  the  siding  of  an  electric  light  plant,  to  remain  out  of  re- 
pair and  to  be  unlocked,  by  reason  of  which  the  engine  was  de- 
flected from  the  track  to  the  siding.  These  allegations  were 
not  sustained  by  the  testimony.  It  was  not  shown  that  the 
switch  was  out  of  repair.  It  was  unlocked  at  the  time  of  the 
accident,  but  it  was  properly  set  and  held  in  place  by  its  leyer. 
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and  its  being  unlocked  did  not  cause  nor  contribute  to  the  ac- 
cident. The  testimony  admitted  was  all  directed  to  show  that 
the  accident  might  have  been  caused  by  the  point  of  the  switch 
not  closing  against  the  main  track  tightly  enough  to  prevent 
the  wheels  of  the  truck  entering  the  siding.  But  this  was  only 
one  of  several  possible,  if  not  equally  probable,  causes  shown, 
the  others  being  a  defective  truck,  defective  equipments  of  the 
engine,  and  an  obstruction  on  the  track. 

In  order  to  avoid  taking  the  deposition  of  a  witness  who  was 
unable  on  account  of  sickness  to  attend  at  the  trial,  it  was  agreed 
by  counsel  that  the  notes  of  his  testimony  taken  at  a  former 
trial  should  be  read  to  the  jury.  When  these  notes  were  offered, 
they  were  objected  to  and  excluded  by  the  court  on  the  ground 
that  the  witness  had  no  knowledge  of  the  condition  of  the  switch 
on  the  day  of  the  accident,  and  that  his  testimony  threw  no 
light  on  the  issue  raised.  We  are  inclined  to  the  view  that  the 
agreement  by  its  terms  waived  all  objections  as  to  the  relevancy 
of  the  testimony,  and  that  it  should  have  been  admitted.  We 
may  now,  however,  consider  the  legal  effect  of  this  testimony 
as  on  a  motion  to  strike  it  out  or  for  a  nonsuit,  if  it  had  been 
admitted. 

The  witness  was  an  engineer  who  had  been  in  the  employ  of 
the  Central  Railroad  a  number  of  years  on  the  branch  of  the 
road  on  which  the  accident  happened.  He  testified  that  it  was 
his  custom  to  run  slowly  as  he  approached  the  switch,  that  he 
might  see  that  it  was  properly  set  before  he  reached  it ;  that  at 
one  time  a  spike  had  been  used  to  hold  the  rail  of  the  switch 
close  to  the  main  track,  and  that  when  the  spike  was  removed, 
an  opening  could  be  seen  between  the  rails.  From  this  he  in- 
ferred that  the  spring  was  weak,  or  that  the  end  of  the  rail  was 
bent.  He  had  never  inspected  the  switch,  nor  made  any  exam- 
ination except  by  looking  at  it  as  he  passed  on  his  engine.  He 
had  never  stopped  at  this  point,  nor  been  delayed  by  the  condi- 
tion of  the  switch.  Although  passing  daily,  he  had  not  observed 
the  condition  of  the  switch  within  two  weeks  or  more  of  the  ac- 
cident, and  he  did  not  state  what  its  condition  was  when  he  last 
observed  it.  His  testimony  as  to  the  existence  of  a  defect  in 
the  switch,  as  to  its  character,  and  as  to  the  time  when  he  had 
observed  it,  was  exceedingly  vague,  and  it  appeared  that  hut 
reason  for  running  slowly  as  he  approached  the  switch  was  that 
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he  feared  that,  as  at  times  it  was  unlocked,  boys  might  inter- 
fere with  it. 

Giving  to  this  testimony  the  fullest  effect  in  the  plaintiff's 
favor  that  can  reasonably  be  claimed  for  it,  it  showed  only  that 
at  a  period  two  weeks  or  more  before  the  accident  the  rails  were 
not  close  together,  the  extent  of  the  separation  being  defined 
by  the  expression  of  the  witness,  ''you  could  see  in  there,  it 
didn't  lay  tight."    If  the  case  had  been  submitted  on  this  testi- 
mony, the  jury  would  have  been  left  to  find  that,  because  the 
rails  did  not  fit  closely  two  weeks  before,  there  was  a  defect 
sufficiently  serious  to  cause  the  accident,  and  then  to  infer 
(1)  that  the  defect  continued  although  no  one  had  seen  it  in  the 
mean  time  and  its  existence  was  not  disclosed  in  the  constant 
use  of  the  road ;  (2)  that  the  defect  did  cause  an  accident 
which  with  equal  probability  could  be  attributed  to  any  one  of 
several  other  causes  for  none  of  which  was  the  defendant  liable. 
This  would  have  been  mere  conjecture  and  speculation,  and 
wholly  insufficient  to  sustain  a  verdict  in  favor  of  one  on  whom 
the  burden  of  affirmative  proof  of  negligence  rested. 
The  judgment  is  affirmed. 


Freemansburg  Building  &  Loan  Association  v.  Watts^  |  ^^  qq  i^| 
AppeUant.  lL2»sc/27o, 

199         221 

e  31  SO  519 

Building  and  loan  assaciaUonB— Duties  of  borrowing  members,  .-— ^oi 

in  carrying  out  the  plan  on  which  building  associations  are  organized  and'^^g  525 
condacted,  it  is  not  intended  that  a  stockholder  who  borrows  of  the  ass ooia- 
tioD  will  discharge  the  debt  he  incurs  by  direct  payments  on  aooount  of  it. 
He  pays  at  stated  periods  the  dues  on  his  stock,  the  interest  on  the  money 
borrowed,  and,  when  the  premium  bid  for  tbe  loan  has  not  been  deducted, 
the  instalments  on  it.  When  by  the  receipt  of  dues,  interest,  premiums 
and  fines  for  nonpayment  of  dues,  all  of  the  stock  of  the  association  or  of 
the  series  to  which  the  borrower's  stock  belongs,  becomes  full  paid  c»r  ma- 
tured, the  value  of  his  stock  equals  the  amount  of  his  debt,  and  the  trans- 
action is  then  ended  by  the  surrender  of  the  stock  by  him  and  the  cancel- 
lation of  his  obligation  by  the  association.    Per  Fell,  J. 

Where  a  borrowing  member  of  a  building  and  loan  association  gires  the 
association  an  obligation  which  provides  for  the  payment  of  the  principal 
debt  in  equal  monthly  instalments  until  the  whole  is  paid  **aooording  to 
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the  act  of  assembly,  and  the  terms  and  provisions  of  the  constitution  and 
by-laws  of  said  association,^^  the  monthly  instalments  cannot  be  appropri- 
ated to  a  direct  payment  on  account  of  the  loan  with  the  effect  of  leaving 
dues  on  the  stock  unpaid. 

Argued  March  13, 1901.  Appeal,  No.  87,  Jan.  T.,  1901,  hj 
defendants,  from  judgment  of  C.  P.  Northampton  Co.,  Feb.  T., 
1901,  No.  61,  on  trial  by  court  without  a  jury  in  the  case  of 
The  Freemansburg  Building  &  Loan  Association,  to  use  of 
Jacob  B.  Kemerer  and  J.  Stewart  Shick,  Assignees  of  the  said 
The  Freemansburg  Building  &  Loan  Association  for  the  benefit 
of  creditors,  v.  Henry  C.  Watts,  Administrator  of  Sarah  A. 
Watts,  Deceased,  and  Henry  C.  Watts.  Before  McCoL- 
LUM,  C.  J.,  Mitchell,  Fell,  Mbstbezat  and  Potter,  JJ. 
Affirmed. 

Scire  facias  sur  mortgage. 

The  case  was  tried  by  the  court  without  a  jury,  under  th# 
act  of  April  22, 1874. 

SooTT,  J.,  filed  the  following  opinion : 

Sarah  A.  Watts  became  the  holder  of  ten  shares  of  stock  in 
this  building  association  on  November  28, 1896.  She  borrowed 
therefrom  $1,000  February  22, 1897,  and  in  addition  obtained 
a  similar  loan  on  April  26,  receiving  in  the  aggregate  $1,800 
as  the  net  amount,  less  premiums  paid.  To  secure  the  payment 
of  this  sum  she  had  previously  executed  with  her  husband,  a 
bond  and  mortgage,  dated  November  30, 1896,  the  time  appli- 
cation was  made  for  the  money. 

The  condition  of  the  obligations  provided  for  the  pajrment 
**  of  the  just  sum  of  two  thousand  dollars  in  equal  monthly  in- 
stalments of  ten  dollars  each  on  the  fourth  Monday  of  each 
and  every  month  during  the  time  the  said  principal  sum  remains 
unpaid  according  to  the  act  of  assembly  and  the  terms  and  pro- 
visions of  the  constitution  and  by-laws  of  said  association,  and 
interest  thereon  payable  in  like  monthly  instalments  of  ten 
dollars."  The  mortgage  stipulated  that  the  first  instalment  of 
principal  and  interest  should  commence  on  December  28, 1896. 
The  certificate  for  the  ten  shares  of  stock  was  assigned  to  the 
association  as  collateral  security,  subject  to  the  continuing  lia- 
bility of  the  assignor  to  pay  the  dues.     The  mortgagor  made 
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de&ult  at  different  times  in  her  engagement,  but  paid  f225  as 
interest  altogether  on  the  loans.    She  paid  also  the  further  sum 
of  $265,  the  appropriation  of  which,  whether  to  mortgage  in- 
debtedness or  Uie  stock  account,  is  the  subject-matter  of  this 
dispute.     The  building  association  became  insolvent,  and  made 
an  assignment  December  11, 1899.    Neither  prior  to  this  last 
mentioned  date,  while  the  right  of  express  appropriation  existed 
in  both,  nor  since,  was  any  notice  given  by  either  that  these 
payments  would  be  applied  in  any  particular  manner.    As  the 
insolvency  of  the  association  dissolved  the  ordinaiy  contract 
relations  of  membership  (Strohen  v.  Franklin  Saving  Fund  & 
Iamu  Association,  115  Pa.  273),  the  liability  of  a  borrowing 
stockholder  is  measured  by  the  usual  rules  enforced  between 
creditor  and  debtor.    The  assignee  of  the  mortgagee  may  re* 
cover  the  amount  actually  loaned  with  interest,  less  the  sum 
actually  paid  on  account  of  it  (Strohen  v.  Franklin  Saving 
Fund  &  Loan  Association,  115  Pa.  273),  or  appropriated  to  the 
debt  before  knowledge  of  insolvency :  Quein  v.  Smith,  108  Pa. 
831.    Payments  made  on  the  stock  are  not  afterwards  to  be 
applied  to  the  mortgage,  for  others'  rights  have  intervened : 
York  Trust,  etc..  Company  v.  Gallatin,  186  Pa.  158.    Equitable 
distribution  of  the  appreciated  value  of  the  stock  in  that  series 
is  then  to  be  made  among  the  shareholders.     The  burden  is 
upon  the  debtor,  as  in  all  other  cases,  to  prove  a  discharge  from 
any  part  of  his  indebtedness. 

Stock  payments  before  insolvency  are  not  ipso  facto  a  partial 
discharge  of  the  mortgage  debt.  ''  It  is  true  according  to  former 
decisions,  the  mortgagor  may  apply  his  payments  on  the  stock 
to  the  mortgage  debt,  a  license  to  do  so  being  implied  in  the 
nature  of  these  building  loan  transactions.  The  building  as- 
sociation may  also  apply  them  by  virtue  of  the  terms  of  the 
assignment  of  the  stock  which  is  taken  as  collateral  security. 
But  in  order  to  effectuate  application  of  payments  on  stock  to 
the  debt,  it  requires  an  act  of  appropriation  by  one  or  the  other 
ot  the  parties : ''  Spring  Garden  Association  v.  Tradesmen's 
Loan  Association,  46  Pa.  495. 

In  the  plaintiffs  association,  article  6,  section  2  of  the  by- 
laws required  a  borrowing  member  to  transfer  to  the  corpora- 
tion one  share  of  stock  as  collateral  security  for  every  loan  of 
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$200,  **  and  the  interest  on  all  loans  shall  be  paid  monthly  from 
the  time  of  bidding  for  the  same.'* 

^*  Each  stockholder  is  held  by  his  contract  to  compliance  with 
all  the  by-laws  and  '*  to  pay  punctually  his  monthly  dues,  fines 
and  interest : "  Article  5,  section  4. 

By  article  3,  entitled  dues  and  fines,  *^each  stockholder  for 
each  and  every  share  of  stock  shall  pay  ....  the  monthly 
contribution  or  sum  of  one  dollar  ....  until  the  value  of  the 
whole  stock  in  the  series  shall  be  sufficient  to  divide  to  each, 
and  every  share  of  stock  the  sum  of  two  hundred  dollars.'' 

The  accounts  kept  with  defendant's  intestate  by  the  associa- 
tion and  the  entries  in  the  pass-book  retained  by  her,  are  made 
up  under  the  respective  designations  of  "dues,"  "interest," 
"  extra,"  "  fines."  As  this  controversy  relates  to  the  sum  of 
)$265,  paid  and  credited  under  this  first  stated  heading,  the 
meaning  of  which  is  defined  by  the  by-laws  above  cited,  of  the 
association,  to  embrace  stock  payments,  there  is  little  room  for 
discussion  of  the  question  of  appropriation  to  the  debt  itself, 
irrespective  of  other  evidence.  Proof  of  payments  made  by 
defendant  in  any  case  will  not  be  sufficient  to  apply  them  to 
the  loan.  **  Presumptively  they  were  for  fines  and  dues : " 
Selden  et  ux.  v.  Reliable  Savings  &  Building  Association,  32 
P.  F.  Smith,  338. 

It  is  the  contention  of  the  defendant  that  the  recitals  in  the 
bond  and  mortgage  which  are  hereinabove  set  forth,  constituted 
at  the  inception  of  the  contract,  an  appropriation  to  the  db- 
charge  of  the  loan  by  the  debtor  of  the  monthly  dues  when 
paid:  York  Trust,  etc.,  Co.  v.  Gallatin,  186  Pa.  160. 

The  provision  of  the  bond  in  that  case  expressly  stipulated 
that  **  all  money  heretofore  paid  or  hereafter  to  be  paid  by  me 
into  the  association  on  the  stock  I  now  hold  in  the  same,  shall 
be  taken  and  considered  as  payments  on  and  in  liquidation  of 
this  bond."  The  chief  justice  said,  **  It  is  difficult  if  not  im- 
possible to  conceive  of  language  more  positively  expressive  of 
appropriation : "  p.  159. 

The  obligation  of  this  defendant  provided  for  repayuient  of 
the  loan  in  equal  monthly  instalments  of  $10.00  each,  and  interest 
thereon  to  the  same  amount,  ^'  according  to  the  act  of  assembly 
and  the  terms  and  provisions  of  the  constitution  and  by-laws  of 
the  said  association."     The  apparent  effect  of  this  written  stip- 
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nlatdon  alone  without  other  considerations  and  relation  to  the 
by-laws  is  to  require  the  payment  of  f  10.00  each  month  directly 
on  the  debt,  and  $10.00  interest  in  addition  to  payment  of  910.00 
as  dues  under  the  by-la wp  on  the  stock  which  she  held.  If  these 
were  the  contract  relations,  there  is  nothing  to  imply  that  all 
money  paid  monthly  in  said  amounts  should  be  credited  to  the 
debt,  when  there  is  another  open  account  demanding  similar 
payment,  nor  is  there  anything  in  the  written  engagement  which 
then  makes  particular  appropriation  of  it ;  certainly  not,  in  any 
event  unless  both  accounts  are  satisfied  each  month  in  full,  for 
when  no  more  than  $10.00  was  paid  (besides  interest)  whether 
this  was  received  on  the  mortgage  debt  or  on  the  stock  is  the 
very  proposition  in  controversy,  which  the  defendant  must 
solve  by  proof.  The  requirement  to  make  monthly  payments 
of  110.00  on  the  stock,  under  article  3  of  the  by-laws,  is  just  as 
obligatory  as  the  provision  for  repayment  of  the  loan,  and  no 
more  than  $10.00  was  ever  paid  monthly  and  credited  as 
"dues." 

The  condition  of  the  mortgage,  however,  by  reference  in- 
corporates by-laws  of  the  association  into  the  contract.  They 
contain  no  provision  respecting  the  manner  in  which  the  loan 
shall  be  repaid,  except  as  implied  from  article  3,  in  line  with 
the  general  business  methods  of  such  corporations.  The  bor- 
rower ''  shall  secure  the  payment  of  said  loan  with  legal  inter- 
est by  satisfactory  bond  and  mortgage,"  and  for  each  loan  of 
1200,  transfer  one  share  of  stock  as  collateral:  Article  6, 
section  2.  Each  stockholder  for  every  share  held  shall  pay 
"*  the  monthly  contribution  or  sum  of  one  dollar  until  the  value 
of  the  whole  stock  in  Uie  series  shall  be  sufficient  to  divide 
to  each  and  every  share  of  stock  the  sum  of  $200 : "  Arti- 
cle 3.  Under  this  plan  of  liquidation,  all  payments,  without 
special  directions  otherwise  in  a  particular  case,  are  made  on 
the  stock,  and  when  the  whole  value  of  that  series  (not  the 
aggregate  payments  made  thereon),  is  worth  for  distribution  to 
the  holders  $200  on  each  share,  the  mortgage  is  satisfied,  and 
the  debt  extinguished,  as  the  association  holds  the  certificate. 
If  this  were  not  done,  the  value  of  the  stock  could  never  equal 
the  loans,  and  if  the  payments  were  not  applied  to  the  shares, 
the  assignments  as  collateral  would  add  nothing  to  the  security. 
The  only  interpretation  that  seems  admissible  to  the  condition 
Vol  cxcrx  -15 
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of  the  mortgage  that  the  loan  shall  be  repaid  in  equal  monthly 
instalments  of  I^IO.OO,  according  to  the  provisions  of  the  by-la ws, 
is  that  payments  shall  be  made  on  the  stock,  until  the  loan  is 
discharged  by  making  the  stock  equal  in  value  to  the  debt. 
Without  evidence  at  least  of  a  different  purpose  this  would  be 
an  express  appropriation  by  the  contract  itself,  of  the  monthly 
dues  to  the  stock  instead  of  to  the  loan.  In  York  Trust  Com- 
pany V.  Gallatin,  supra,  a  similar  provision  of  the  by-laws  sub- 
stantially was  written  in  the  condition  of  the  bond,  and  not 
made  part  of  it,  as  here  by  reference.  It  was  assumed  and 
practically  held  that  in  the  absence  of  the  additional  clause  of 
specific  appropriation,  payments  made  other  than  interest  were 
upon  the  shares.  The  evidence  furnished  by  the  ledger  account 
of  the  corporation  and  the  entries  in  the  pass-book  received  by 
the  defendant,  is  convincing  proof  that  this  arrangement  was 
mutually  adopted  and  accepted  during  the  three  years  of  mem* 
bership. 

The  decedent  became  the  owner  of  her  shares  in  November, 
1896.  The  loans  were  not  effected  until  February  and  April 
following,  but  by  the  terms  of  the  mortgage  the  first  instal- 
ment of  principal  and  interest  was  to  commence  December  28. 
Her  account  with  the  association  opens  in  November,  and  she 
is  charged  $10.00  in  the  *'  dues  "  column,  but  nothing  for  inter- 
est, and  payment  of  the  same  is  credited.  In  December  a  charge 
is  made  of  $10.00  for  dues  and  $5.00  interest,  and  so  entered 
and  paid  each  month  until  June,  after  the  last  $1,000  had  been 
received.  From  December  to  May  but  $1,000  stands  in  the 
"loan"  column  of  the  monthly  account  after  which  time  the 
additional  $1,000  appears.  As  $5.00  only  was  charged  monthly 
until  June  for  interest,  because  only  half  the  loan  had  been 
actually  received,  if  the  entry  under  the  head  of  *^  dues  "  had 
been  charged  and  paid  as  an  instalment  on  the  mortgage  debt 
eo  nomine,  the  proportionate  appropHation  would  have  been 
$5.00  also,  instead  of  $10.00,  the  amount  of  stock  dues. 

The  item  paid  in  November,  before  the  defendant  was  a  bor- 
rower at  all,  was  necessarily  a  stock  payment.  From  that  time 
to  the  end,  the  entries  of  debit  under  the  designation  of  dues, 
follow  exactly  the  account  begun  in  November,  when  she  was 
not  a  debtor.  As  no  additional  monthly  charge  of  $10.00  was 
ever  entered  or  paid,  it  is  clear  the  parties  did  not  contemplate 
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that  th6  debt  was  to  be  satisfied  in  any  way  other  than  by  pay- 
ment of  the  monthly  dues  on  the  stock.  If  the  debt  itself  was 
to  be  treated  as  discharged  pro  tanto  by  the  amount  of  monthly 
dues,  why  should  interest  be  paid  for  several  years  on  the  orig- 
inal principal  sum  ?  If  the  contract  itself  did  not  make  this 
appropriation,  the  association,  with  the  acquiescence  of  the 
debtor,  did.  The  aggregate  sum  in  dispute  was  charged  as 
monthly  dues  on  the  stock  and  so  paid. 

The  amount  for  which  plaintiff  is  entitled  to  judgment  ap- 
pears in  the  following  statement : 

Defendant  received  on  two  loans^        •        •        $1,800.00 
Interest  on  $900  from  February  22, 1897  to  No- 
vember 13, 1898,    98.80 

Interest  on  $900  from  April  26, 1897  to  Novem- 
ber 13, 1898,  88.55 

Total, $1,976.85 

Credit  interest  paid  to  November  18, 1898,       .       225.00 

Balance, $1,751.85 

Interest  to  February  11, 1901,  .        .        .       236.50 

$1,988,35 
Fines  imposed  before  assignment  and  unpaid,  .         13.80 

$2,002.15 

Upon  payment  thereof  the  debtor  may  demand  reassignment 
of  the  stock  and  participate  in  distribution  with  other  creditors 
of  the  insolvent  corporation. 

JSrrar  (usigned  was  the  judgment  of  the  court 

Earry  O.  Cope^  for  appellants. — The  application  of  the  pay- 
ments having  been  explicitly  agreed  upon  at  the  inception  of 
the  contract,  the  instalments  paid  upon  the  stock  are  to  be 
taken  as  paid  upon  the  loan :  Erthal  v.  Glueck,  10  Pa.  Superior 
Ct.  412 ;  York  Trust,  etc.,  Co.  v.  Gallatin,  186  Pa.  160;  Hem- 
perley  v.  Tyson,  170  Pa.  885. 

Busnell  O.  Stewart  and  0.  H.  Meyers^  for  appellees. — Where 
the  stock  of  a  building  association  is  assigned  as  coUateral 
security  for  a  mortgage  given  to  the  association,  payments  on 
the  stock  are  not  ipso  facto  payments  on  the  mortgage :  North 
American  Bldg.  Assn.  v.  Sutton,  35  Pa.  463 ;  Spring  Garden 
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Assu.  y.  Tradesmen's  Loan  Assn.,  46  Pa.  493 ;  Link  v.  German- 
town  Bldg.  Assn.,  89  Pa.  15 ;  Watkins  v.  Workingmen's  Bldg. 
&  Loan  Assn.,  97  Pa.  514. 

The  insolvency  of  the  association  prevents  an  appropriation 
by  the  borrower  of  his  stock  to  the  payment  of  his  debt :  Quein 
V.  Smith,  108  Pa.  325 ;  Christian's  Appeal,  102  Pa.  184. 

Testimony  of  the  officers  of  such  an  association,  that  they 
considered  the  payments  as,  in  law,  payments  on  the  mortgage, 
is  not  evidence  of  an  appropriation  of  them  to  that  object :  Econ- 
omy Building  Association  v.  Hungerbuehler,  93  Pa.  268;  Phil- 
adelphia Mercantile  Loan  Ajssociation  v.  Moore,  47  Pa.  238. 

Opinion  by  Mb.  Justice  Fell,  April  29, 1901  : 
The  judgment  appealed  from  is  clearly  right,  and  it  is  fully 
sustained  by  the  reasons  so  well  stated  by  the  learned  judge  of 
the  common  pleas.  The  obligation  which  the  borrower  gave 
to  the  association  provided  for  the  payment  of  the  principal 
debt  in  equal  monthly  instalments  until  the  whole  was  paid, 
*'  according  to  the  act  of  assembly  and  the  terms  and  provisions 
of  the  constitution  and  by-laws  of  said  association.*'  Only  one. 
meaning  can  be  given  to  the  obligation  without  ignoring  entirely 
the  relation  of  the  parties  to  each  other.  In  carrying  out  the 
plan  on  which  buUding  associations  are  organized  and  con- 
ducted, it  is  not  intended  that  a  stockholder  who  borrows  of 
the  association  will  discharge  the  debt  he  incurs  by  direct  pay- 
ments on  account  of  it.  He  pays  at  stated  periods  the  dues  on 
his  stock,  the  interest  on  the  money  borrowed,  and,  when  the 
premium  bid  for  the  loan  has  not  been  deducted,  the  instalments 
on  it.  When  by  the  receipt  of  dues,  interest,  premiums  and 
fines  for  nonpayment  of  dues,  all  of  the  stock  of  the  association 
or  of  the  series  to  which  the  borrower's  stock  belongs,  becomes 
full  paid  or  matured,  the  value  of  his  stock  equals  the  amount 
of  his  debt,  and  the  transaction  is  then  ended  by  the  surrender 
of  the  stock  by  him  and  the  cancellation  of  his  obligation  by 
the  association. 

Frequently,  the  obligations  taken  by  building  associations 
from  borrowing  members  very  imperfectly  express  the  true  re- 
lation of  the  parties  to  each  other,  as  determined  by  the  object 
in  view  and  the  rules  for  the  government  of  the  association,  but 
they  should  never  be  considered  as  establishing  a  new  relation 
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at  variance  with  the  fundamental  principles  on  which  such  as- 
sociations are  organized  and  conducted,  unless  the  language 
used  will  admit  of  no  other  construction.  A  member  who  bor- 
rows of  the  association  remains  a  stockholder,  under  a  duty  to 
pay  the  dues  on  his  stock  regularly,  and  subject  to  a  penalty 
for  non-payment.  The  pajrment  of  these  dues  is  an  indirect  pay- 
ment on  account  of  the  loan,  as  the  payment  increases  the  value 
of  his  stock  and  thus  adds  to  the  collateral  pledged  by  means 
of  which  pa3rment  is  to  be  made  in  the  end.  But  if  these  pay- 
ments are  considered  as  direct  payments,  the  result  is  that  he 
has  paid  nothing  on  account  of  his  stock  notwithstanding  his 
obligation  to  do  so ;  he  has  been  charged  with  fines  for  non-pay- 
ment when  payment  was  not  required ;  his  instiilments  of  inter- 
est have  remained  the  same  although  his  debt  has  been  gradually 
reduced  by  regular  payments ;  his  stock,  on  which  he  has  paid 
nothing,  has  participated  in  the  profits  which  have  accrued  to 
all  the  stock  alike ;  and  in  the  case  of  the  insolvency  of  the  as- 
sociation, we  have  the  rank  injustice  that  the  burden  of  the 
whole  loss  is  cast  upon  the  non-borrowing  members. 

York  Trust,  etc.,  Co.  v.  Gallatin,  186  Pa.  150,  which  is  relied 
on  by  the  appellant,  was  decided  on  the  ground  that  by  agree- 
ment of  the  parties  an  express  appropriation  had  been  made  of 
all  payments  by  the  borrower.  That  case  stands  on  its  own 
facts,  and  it  is  not  one  to  be  reasoned  from. 

The  judgment  is  a£Qrmed. 


Holmes^  Appellant^  v.  Union  Traction  Company. 

NegUgenee^OorUrUniiory  negligence-— Release^Charge— Trial— Prae' 
Hee,  C.  P. 

Where  there  is  a  good  and  controlling  reason  for  directing  a  verdict  for 
the  defendant,  it  cannot  be  disturbed  because  the  court  may  have  relied 
upon  the  wrong  reason,  and  overlooked  the  right  one. 

In  an  action  to  recover  damages  for  personal  injuries  where  it  is  alleged 
by  the  defendant  both  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence and  that  she  had  executed  a  release  of  damages,  a  verdict  for  de- 
fendant under  binding  instructions  of  the  court  will  not  be  disturbed, 
where  the  evidence  is  clear  that  plaintiff  was  guilty  of  contributory  negli- 
gence, although  the  court  could  not  have  correctly  held  that  the  paper  pur- 
porting  to  b«  a  rtleaie  bound  her. 
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In  an  action  to  recover  damages  for  personal  injories*  binding  instmo- 
tions  for  the  defendant  are  proper*  where  it  appears  that  plaintiff  about 
eleven  oVlock  in  the  morning  of  a  rainy  day  started  to  cross  a  street  on 
which  the  defendant  company  operated  two  tracks,  and  having  twice  seen 
the  car  which  she  desired  to  take  on  the  far  track,  the  view  of  which  was 
unobstructed,  went  ahead  with  her  umbrella  so  held  that  she  could  make  no 
further  observation  of  it,  and  was  struck  by  the  car  when  she  was  about 
in  the  middle  of  the  track. 

Argued  March  25,  1901.  Appeal,  No.  266,  Jan.  T.,  1900, 
by  plaintiff,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Dec.  T., 
1899,  No.  237,  on  verdict  for  defendant  in  case  of  Sidney 
Holmes  v.  Union  Traction  Company.  Before  Mitchell,  Fell, 
Bbown,  Mestbezat  and  Potteb,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
McMighael,  J. 

At  the  trial  it  appeared  that  on  October  80,  1899,  about 
eleven  o'clock  in  the  morning,  plaintiff  started  to  cross  Girard 
avenue  in  Philadelphia  on  which  the  defendant  company  oper- 
ated two  tracks  of  railway,  in  order  to  take  a  car  on  the  far 
track.  Although  the  day  was  rainy,  the  view  of  the  tracks 
was  not  obstructed.  She  twice  saw  the  car  which  she  expected 
to  take.  She  stated  that  when  she  looked  last  the  car  was 
about  half  a  square  off ;  she  continued :  ^'  Then  I  started  on, 
and  I  had  an  umbrella,  and  it  was  very  windy  and  raining,  and 
I  did  not  hear  anything  until  I  was  knocked  over.  Q.  Where 
were  you  when  you  were  struck?  A.  I  was  about  the  middle 
of  the  last  track." 

Defendant  set  up  as  a  defense  a  release  of  damages  executed 
by  the  defendant  with  her  mark.  The  plaintiff  testified  that 
this  paper  was  presented  to  her  at  the  hospital  when  she  was 
suffering  great  pain;  that  it  was  not  read  to  her;  that  the 
agent  of  the  defendant  lifted  her  left  hand  and  touched  the  in- 
dex finger  to  the  pen ;  that  this  was  not  her  voluntary  act,  but 
represented  the  physical  force  of  the  agent:  that  she  did  not 
know  that  she  was  signing  anything,  and  that  she  did  not  know 
that  money  had  been  left  near  the  table  at  her  bed. 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

Error  assiffned  wa&(  in  giving  binding  instructiona  for  de- 
fendant. 
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Jame$  Gay  Gordon^  with  him  TF.  J.  Yorke  and  Harry  A. 
Mackejfj  for  appellant,  cited  on  the  question  of  contributory 
negligence :  McGovem  v.  Union  Traction  Co.,  192  Pa,  344 ; 
Muckinhaupt  v.  Erie  R.  R.  Co.,  196  Pa.  213;  Manayunk  & 
Roxborough  Boarding  &  Livery  Stable  Co.  v.  Union  Traction 
Co.,  7  Pa.  Superior  Ct.  104 ;  Davidson  v.  Schuylkill  Traction 
Co.,  4  Pa.  Superior  Ct  86 ;  Callahan  v.  Phila.  Traction  Co., 
184  Pa.  425 ;  West  Phila.  Paas.  Ry.  Co.  v.  Mulhair,  6  W.  N.  C. 
509;  Conyngham  v.  Erie  Electric  Motor  Co.,  15  Pa,  Superior 
Ct573. 

ThomcLM  Learning^  with  him  Dallas  Sanders^  for  appellee, 
cited  on  the  question  of  contributory  negligence :  Watkins  v. 
Union  Traction  Co.,  194  Pa.  564 ;  Hess  v.  WiUiamsport,  etc., 
R.  R.  Co,,  181  Pa.  492 ;  Flanagan  v.  Phila.,  Wilmington  & 
Baltimore  R.  R.  Co.,  181  Pa.  237 ;  Baker  v.  Penna.  R.  R.  Co,, 
182  Pa.  336;  Blaney  v.  Electric  Traction  Co.,  184  Pa,  524; 
Nugent  V.  Philadelphia  Traction  Co.,  181  Pa.  160 ;  Warner  v. 
Peoples'  Street  Ry.  Co.,  141  Pa,  615 ;  Buzby  v.  Phila.  Traction 
Co.,  126  Pa.  569. 

Opinion  by  Mb.  Justice  Bbown,  April  22, 1901: 
This  case  was  properly  taken  from  the  jury,  and  we  must  as- 
sume, in  the  absence  of  any  reason  given  by  the  learned  trial 
jndge,  that  it  was  for  the  right  one  that  the  appellant^s  care- 
lessness and  negligence  stood  in  the  way  of  her  right  to  recover, 
and  not  for  the  wrong  one  that,  by  her  alleged  release,  she  had 
discharged  the  company  from  all  liability  to  her.  At  any  rate, 
the  judgment  is  what  it  ought  to  be,  and,  as  there  was  a  good 
and  controlling  reason  for  directing  the  verdict  for  the  defend- 
ant, it  cannot  be  disturbed  because  the  court  may  have  relied 
npon  the  wrong  one  and  overlooked  the  right  one.  The  evi- 
dence of  the  defendant's  negligence  was  slight,  but  suflBcient 
to  go  to  the  jury ;  the  court  could  not  have  correctly  held  that 
the  paper  purporting  to  be  the  release  of  the  plaintiff  bound  her, 
for  it  could  have  been  fairly  found  as  a  fact  that  it  was  not  her 
act  for  the  purpose  appearing  on  its  face ;  and,  but  for  her  neg- 
ligence in  contributing  to  her  injuries,  which  is  so  plain  that 
we  must  so  pronounce  it,  she  might  recover.  As  it  is,  she  can- 
not The  assignment  that  the  court  erred  in  instructing  the 
jury  to  find  a  verdict  for  the  defendant,  is  overruled,  and  the 
judgment  is  affirmed. 
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Simmons^  Appellant,  v.  Pennsylvania  Railroad. 

NegHgenoe^Railroads^Safety  gaUs^CUy  ordinance. 

In  an  action  against  a  railroad  company  to  recover  damages  for  per- 
sonal injuries  where  it  appears  tiiat  the  plaintiff  approached  a  grade 
crossing  of  the  defendant  railroad  when  the  safety  gates  were  lowered,  and 
that  the  injuries  were  sustained  by  reason  of  the  horse  taking  fright  at  the 
whistle  of  a  passing  locomotive,  it  is  not  error  for  the  court  to  charge  that 
the  fact  that  the  safety  gates  were  kept  down  for  a  period  of  time  longer 
than  that  allowed  by  the  city  ordinance  was  not  the  proximate  cause  of  the 
accident,  and  should  not  be  taken  into  consideration  by  the  jury. 

Negligence— Charge  of  court— Commeni  on  evidence. 

The  couit  has  a  right  in  charging  the  juiy  to  express  an  opinion  as  to 
the  evidence  or  as  to  the  witnesses,  provided  nothing  is  said  to  bind  the 
jury  or  preclude  them  fi*om  deciding  the  case  for  themselves  on  the  evi- 
dence. 

A  statement  by  the  trial  judge  in  the  course  of  his  charge  that  the  reply 
of  a  witness  seemed  to  be  that  of  a  "  manly  man,"  is  not  ground  for  revert- 
ing the  judgment. 

Negligence— Master  and  servant— Sounding  whistle  at  the  crossing- 
Fright  of  horse. 

In  an  action  against  a  railroad  company  to  recover  damages  for  personal 
injuries  resulting  from  a  fright  of  a  horse  at  a  grade  crossing  where  it  ap- 
pears that  the  horse  was  frightened  by  a  whistle  and  escaping  steam,  a 
verdict  for  defendant  will  not  be  disturbed  where  the  question  is  fairly 
left  to  the  jury  to  determine  whether  or  not  the  act  of  the  engineer  in  blow- 
ing the  whistle  and  letting  off  steam  was  in  the  line  of  his  duty. 

Since  the  scope  of  a  servant^s  employment  is  necessarily  dependent  upon 
circumstances,  a  hard  and  fast  rule  cannot  be  laid  down  as  to  the  scope  of 
any  particular  employment ;  and  it  is  oi-dinarily  a  question  for  the  jury 
whether  or  not  a  paiticular  act  oomes  within  the  scope  of  a  servant^s 
employment. 

Argued  March  26, 1901.  Appeal,  No.  229,  Jan.  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  March  T., 
1899,  No.  467,  on  verdict  for  defendant  in  case  of  Jacob  J. 
Simmons  v.  Pennsylvania  Railroad  Company.  Before  Mitch- 
ell, Fell,  Bbown,  Mbstbezat  and  Potter,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Beitleb,  J. 

At  the  trial  it  appeared  that  on  October  14, 1897,  plaintiff 
while  driving  a  one-hoise  wagon  approached  a  grade  crossing  of 
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defendant's  road.  As  he  approached  the  crossing  the  safety 
gates  were  lowered,  and  according  to  plaintiff 's' testimony  were 
kept  down  for  a  period  of  time  longer  than  that  permitted  by 
tiie  city  ordinance.  While  plaintiff  was  waiting,  a  locomotive 
passed,  and  his  horse  took  fright  at  the  whistle  and  escaping 
steam,  and  pushed  through  the  gate  and  plaintiff  was  thrown 
against  the  moving  train. 

The  court  charged  in  part  as  follows : 

It  was  the  plaintiff's  duty  to  place  himself  on  that  road,  when 
he  found  the  gates  down,  in  such  a  position  as  would  enable 
him  to  take  the  best  care  of  himself,  under  the  circumstances, 
that  he  could.  If  he  did  not  take  care  of  his  own  safety, — if 
you  find  from  the  evidence  he  did  not,  he  was  guilty  of  negli- 
gence and  he  cannot  recover,  no  matter  what  the  negligence  of 
the  defendant  company  had  been.  [There  is  no  question  but 
that  prior  to  the  coming  of  that  train  to  the  crossing  these  gates 
were  down ;  whether  they  had  been  down  nine,  five  or  one  min- 
ute had  nothing  at  all,  I  say  to  you,  to  do  with  this  case, — the 
fact  that  they  were  down  was  a  warning  that  the  train  was  ap- 
proaching, and  I  believe  no  court  has  attempted  to  say,  or  no 
court  will  attempt  to  say,  at  what  moment  of  time  a  gateman 
must  put  down  a  gate.]  [3]  Whether  they  were  down  nine 
minutes  or  less,  as  that  train  was  approaching  Broad  street  might 
have  some  bearing  upon  the  credibility  of  the  witnesses  testify- 
ing in  this  case  or  some  bearing  upon  the  weight  you  will  give 
to  the  testimony  of  the  witness  of  the  plaintiff  or  defendant. 
The  plaintiff's  witnesses  do  say  that  gate  was  down  for  many 
minutes  before  the  train  came  to  that  crossing,  whereas  the  tes- 
timony on  the  part  of  the  defendant's  witnesses  put  it  that  it 
was  lowered  just  before  the  train  came  to  the  crossing. 

[On  the  part  of  the  defendant  there  was,  so  far  as  has  been 
shown,  every  person  on  the  train  and  about  that  locality  has 
been  called  and  their  testimony  is,  without  going  into  details, 
that  no  whistle  was  blown  by  that  engine  until  after  the  engine 
had  crossed  Moyamensing  avenue,  and  gotten  up  to  near  the 
weighmaster's  office,  which  I  underatand  to  be  somewheres  two 
or  three  hundred  feet  west  of  the  crossing,  and  that  then  the 
whistle  was  blown  because  the  engfineer  then  discovered  that 
this  horse  was  plunging  towards  his  train  and  that  the  whistle 
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was  blown  as  the  only  signal  that  he  could  give  to  have  brakes 
put  on  that  train  and  have  the  train  stopped ;]  [1]  that  the  en- 
gine, while  it  had  the  ordinary  steam  connections  to  apply  power 
by  steam  to  the  brakes,  was  not  connected  with  the  rest  of  the 
train  by  air  brakes,  a  freight  train  not  equipped  by  air  brakes, 
and  while  the  air  would  operate  to  stop  the  engine,  with  a 
train  of  thirty-seven  cars  behind  it,  the  momentum  would  carry 
the  whole  train  quite  a  distance  unless  the  brakes  on  the  train 
were  applied.  The  testimony  of  everybody  in  connection  with 
the  gates,  servants  and  everybody  at  that  locality  at  that  time, 
is  that  the  whistle  was  blown  once,  and  that  it  was  recognized 
as  the  only  signal  which  could  be  given  by  the  engineer  to  have 
the  brakes  applied  to  stop  the  train.]     [2] 

Defendant's  points  were  as  follows : 

Under  the  evidence  in  the  case,  the  act  of  the  gate  keeper 
in  lowering  the  safety  gates  and  keeping  them  down  for  a  longer 
time  than  is  allowed  by  the  city  ordinance  (as  testified  on  the 
part  of  the  plaintiff),  cannot  be  held  to  be  the  proximate  cause 
of  the  accident  and  should  not  be  taken  into  consideration  by 
the  jury  in  deciding  the  issue  of  fact  raised  by  the  pleadings 
in  the  case.    Answer:  I  affirm  that  point.  [4] 

If  the  jury  believe  that  the  sounding  of  the  whistle  and 
blowing  off  steam,  or  either  of  these  acts,  was  caused  by  the 
wilful  and  malicious  conduct  of  an  employee  of  the  defendant, 
not  acting  in  the  line  of  his  duty,  the  defendant  cannot  be  held 
responsible  for  such  conduct,  and  the  jury  should  find  for  the 
defendant.  Answer :  That  requires  me  to  say  a  word  to  you 
upon  a  phase  of  the  case  not  argued  to  you  by  counsel.  If  a 
merchant  sends  his  driver  upon  the  street  to  deliver  a  load  of 
goods,  that  driver  is  in  the  discharge  of  a  duty  and  services  of 
his  employ,  and  if  he  negligently  runs  over  anybody  upon  the 
highway  the  employer  must  pay  the  bill,  he  must  respond  in 
damages ;  but  if  the  employer  sends  a  man  out  on  the  highway 
to  deliver  a  lot  of  goods  and  the  driver  sees  a  man  upon  the 
highway  that  he  has  a  grudge  against  and  says  to  himself,  ^^  I 
have  a  horse  and  loaded  wagon  and  I  am  going  to  run  that 
man  down,"  and  whips  the  horse  up  and  runs  down  the  man, 
tiie  driver  is  responsible,  criminally  and  civilly,  and  the  em- 
ployer is  not,  because,  that  is  a  wilful  and  malicious  act  of  the 
driver  and  not  an  act  done  in  the  dischaige  of  his  duty  to  bis 
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employer.  Whether  the  facts  in  this  case  fit  that  principle  of 
law,  I  leave  for  jou  to  decide.  The  plaintiff  testifies  that  the 
engineer  laughed  at  him  after  the  first  blast  of  the  whistle  and 
tiiat  in  point  of  fact,  even  after  the  second  blast  of  the  whistle 
he  had  his  horse  well  under  control ;  that  this  man  seeing  the 
predicament  he  was  in,  laughed  at  him  and  discharged  this 
cloud  of  steam.  If  you  were  sitting  in  the  court  of  quarter 
sessions  and  the  engineer  was  on  trial  for  having  done  that 
thing,  and  it  was  admitted  that  the  engineer  had  laughed  at 
this  man  when  he  saw  the  horse  rearing  and  had  blown  the 
whistle  the  second  time  and  still  continued  to  enjoy  the  pre- 
dicament this  man  was  in,  and  absolutely  regardless  of  his  safety 
and  the  danger  he  was  in,  let  off  steam,  so  that  the  accident 
was  bound  to  happen,  you  would  be  justified  in  finding  that 
engineer  guilty  of  a  criminal  act.  If  you  find  such  to  be  the 
case  here,  you  have  the  right  to  find  what  the  engineer  did  was 
criminal  on  his  part,  wanton  on  his  part,  and  that  the  company 
is  not  responsible  for  that  act  of  his.  I  want  to  add  to  that: 
when  the  engineer  was  asked,  when  his  attention  was  called  to  the 
statement  of  the  plaintiff  that  he  was  laughing  at  him  when  he 
blew  the  whistle  the  second  time  and  let  off  steam,  while  he  did 
not  say  he  was  not  laughing  at  him,  he  made  the  reply  that 
seemed  to  me  to  be  the  reply  of  a  manly  man,  he  saw  nothing  in 
the  position  of  that  man  to  make  him  laugh  at  him.  [6] 
Verdict  and  judgment  for  defendant     Plaintiff  appealed. 

ErrarM  a$$iffned  were  (1-6)  above  instructions,  quoting  them. 

Henry  C.  Terry^  with  him  Anthmy  A,  Hirst^  for  appellant. — 
While  an  ordinance  in  itself  was  not  evidence  of  negligence,  it 
may  be  considered  with  other  evidence  in  ascertaining  whether 
the  defendant  was  guilty  of  negligence :  Lederman  v.  Penna. 
R.  R.  Co.,  165  Pa.  118 ;  Foote  v.  American  Product  Co.,  195 
Pa.  195. 

In  considering  what  is  the  proximate  cause  of  a  certain 
occurrence,  the  jury  must  determine  whether  the  facts  consti- 
tute a  continuous  succession  of  events  so  linked  together  that 
they  become  a  natural  whole,  or  whether  they  be  so  broken 
that  they  become  independent,  and  the  final  i*esult  cannot  be 
said  to  be  the  natural  and  probable  consequence  of  the  primary 
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cause.  This  rule  is  not  affected  by  the  lapse  of  time  between 
the  several  occurrences  or  by  the  distance  between  the  places 
involved :  Haverly  v.  State  Line,  etc.,  R.  R.  Co.,  136  Pa.  50 ; 
Penna.  R.  R.  Co.  v.  Hope,  80  Pa.  377 ;  Penna.  &  N.  Y.  Canal 
&  R.  R.  Co.  V.  Lacey,  89  Pa.  458 ;  Lehigh  Valley  R.  R.  Co. 
V.  McKeen,  90  Pa.  122;  Koch  v.  Williamsport,  195  Pa.  488; 
Phila.,  Wilmington  &  Baltimore  R.  R.  Co.  v.  Brannen,  17  W. 
N.  C.  227 ;  Billman  v.  Indianapolis,  etc.,  R.  R.  Co.,  76  Indiana, 
166 ;  McDonald  v.  Snelling,  14  Allen,  296 ;  Vandenburgh  v. 
Truax,  4  Denio,  464. 

George  TiAcher  Bispham^  for  appellee. — The  fact  that  the  de- 
fendant kept  the  safety  gates  down  for  a  longer  time  than  is 
allowed  by  the  city  ordinance  cannot  be  held  to  be  the  proxi- 
mate cause  of  the  accident :  Mc Anally  v.  Penna  R.  R.  Co.,  194 
Pa.  464;  Wood  v.  Penna.  R.  R.  Co.,  177  Pa.  306. 

The  charge  upon  the  question  of  the  defendant's  alleged 
negligence  was  entirely  sound :  Penna.  Co.  v.  Toomey,  91  Pa. 
266 ;  Phila.,  Germantown,  etc.,  R.  R.  Co.  v.  Wilt,  4  Wharton, 
143;  Pittsburg,  etc.,  Pass.  Ry.  Co.- v.  Donoahue,  70  Pa.  119; 
Scanlon  v.  Suter,  158  Pa.  275. 

Opinion  by  Mr.  Justice  Pottbb,  April  29, 1901 : 
There  is  no  substantial  reason  for  complaint  in  the  portions 
of  the  charge  assigned  for  error  in  the  first  and  second  specifi- 
cations, when  they  are  considered  in  the  connection  in  which 
they  were  delivered.  The  learned  trial  judge  first  commented 
on  the  testimony  offered  upon  the  part  of  the  plaintiff,  and  after- 
wards upon  that  offered  upon  the  part  of  the  defendant  An 
examination  of  the  charge,  shows  that  the  rather  sweeping  terms 
used  in  referring  to  the  persons  testifying,  were  fairly  limited 
to  the  evidence  for  the  defendant,  by  the  classification  employed. 
These  assignments  are  therefore  overruled.  The  trial  judge  fur- 
ther instructed  the  jury  that  the  fact  of  the  safety  gates  having 
been  lowered  and  kept  down  for  a  period  of  time  longer  than  that 
allowed  by  the  city  ordinance,  had  nothing  to  do  with  the  case. 
His  instructions  in  this  respect  are  assigned  as  error  in  the  third 
and  fourth  specifications.  The  learned  trial  court  was  right. 
The  lowering  of  the  gates  and  keeping  them  down,  could  not  be 
considered  as  the  proximate  cause  of  the  accident.     According 
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to  the  plaintiff's  own  testimony,  and  that  of  his  witnesses,  the 
horse  was  frightened  by  the  escape  of  steam  from  the  engine 
and  the  blowing  of  the  whistle.    The  authorities  cited  by  appel- 
lant in  which  certain  ordinances  were  properly  offered  in  evi- 
dence, were  cases  in  which  the  proximate  causes  of  the  accidents 
lay  in  acts  which  were  in  themselves  violations  of  the  ordinances. 
In  Foote  v.  American  Product  Company,  195  Pa.  195,  the  acci- 
dent was  caused  by  the  failure  to  obsei-ve  the  rule  of  the  road 
and  the  ordinance  was  introduced  as  evidence  as  to  what  the  law 
of  the  road  was.    In  Lederman  v.  Pennsylvania  Railroad  Co., 
165  Pa.  118,  the  allegation  was  excess  of  speed,  and  the  ordi- 
nance was  offered  as  evidence  of  what  the  lawful  rate  of  speed 
was.    For  such  purposes  as  these,  ordinances  are  properly  ad- 
mitted ;  but  never  for  the  purpose  of  showing  that  the  viola- 
tion of  the  terms  of  an  ordinance  in  itself  constitutes  negligence. 
In  the  present  case,  the  use  of  safety  gates  is  manifestly  a  meas- 
ure of  prudence,  intended  for  the  prevention  of  accident.     The 
fact  that  plaintiff  was  delayed  by  the  lowering  of  the  gates,  and 
their  being  kept  down  for  an  unusual  length  of  time,  can  have 
no  bearing  upon  the  question  of  defendant's  negligence  in  sound- 
ing the  whistle  of  its  engine,  and  in  blowing  off  steam.     There 
is  no  merit  in  the  third  and  fourth  assignments  of  error  and  they 
are,  therefore,  overruled.    The  instructions  of  the  court  upon  the 
question  of  the  defendant's  alleged  negligence,  are  the  subject 
of  complaint,  in  the  fifth,  sixth,  seventh  and  eighth  assignments 
of  error.    They  were  argued  together,  and  will  be  so  considered 
here.    Great  stress  is  laid  by  appellant  upon  the  statement  by 
the  trial  judge  in  the  course  of  his  charge,  that  the  reply  of  the 
engineer  seemed  to  be  that  of  a  '*  manly  man."     We  see  no  rea- 
son for  criticism  here.    The  court  has  a  right  to  express  an  opin- 
ion as  to  the  evidence  or  as  to  the  witnesses ;  providing  nothing 
is  said  to  bind  the  jury  or  preclude  them  from  deciding  the  case 
for  themselves  on  the  evidence. 

Among  the  points  submitted  by  the  defendant  was  the  sixth, 
which  was  as  follows :  "  If  the  jury  believe  that  the  sounding 
of  the  whistle  and  blowing  off  steam,  or  either  of  these  acts, 
was  caused  by  the  wilful  and  malicious  conduct  of  an  employee 
of  the  defendant,  not  acting  in  the  line  of  his  duty,  the  defend- 
ant cannot  be  held  responsible  for  such  conduct,  and  the  jury 
should  find  for  the  defendant."     The  court  did  not  affirm  this 
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point  fts  it  stood,  but  made  an  explanation  to  the  jury  of  the 
law  as  applied  to  that  phase  of  the  case,  and  in  this  explanation, 
it  is  alleged  by  the  counsel  for  appellant,  there  was  error.  The 
question  was  fairly  left  to  the  jury  to  determine  whether  or  not 
the  act  of  the  engineer  in  blowing  the  whistle  and  in  letting  off 
steam,  was  in  the  line  of  his  duty.  Since  the  scope  of  the  ser- 
vant's employment  is  necessarily  dependent  on  circumstances, 
a  hard  and  fast  rule  cannot  be  laid  down  as  to  the  scope  of  any 
particular  employment;  and  it  is  ordinarily  a  question  for  the 
jury  whether  or  not  a  particular  act  comes  within  the  scope  of 
a  servant's  employment :  Schimpf  v.  Harris,  185  Pa.  46  ;  Guin- 
ney  v.  Hand,  153  Pa.  404.  Under  the  circumstances  of  this  case 
the  only  basis  upon  which  the  jury  could  conclude  that  the  en- 
gineer was  acting  outside  the  line  of  his  duty,  was  by  finding 
that  he  blew  the  whistle  and  let  off  the  steam,  in  absolute  dis- 
regard of  the  dangerous  predicament  of  the  plaintiff ;  and  that 
his  action  in  so  doing,  was  wilful  and  malicious  and  for  the  grat- 
ification of  his  own  wanton  purpose.  But  considered  in  connec- 
tion with  other  parts  of  the  charge,  it  is  manifest  that  the  court 
did  not  intend  to  give  the  jury  any  binding  instruction  as  to 
the  question  of  the  engineer  acting  without  the  scope  of  his  em- 
ployment. It  is  very  evident  that  the  charge  as  a  whole,  could 
not  have  been  misleading  to  the  jury. 

In  response  to  the  plaintiff's  third  point  for  charge  the  juiy 
were  instructed :  **  That  a  wanton  and  unnecessary  blowing  of 
tlie  whistle  of  an  engine,  on  a  common  highway  crossing,  is  neg- 
ligence in  law." 

And  again  in  the  fourth  point :  '*  That  if  the  jury  believe  from 
the  evidence  that  the  engineer  discharged,  or  blew  off  steam  from 
the  engine,  while  on  a  common  crossing,  and  in  an  unusual  and 
extraordinary  manner,  and  that  same  caused  the  fright  of  plain- 
tiffs horse  and  subsequent  injuries  to  plaintiff,  then  defendant 
is  guilt  of  negligence  and  plaintiff  is  entitled  to  a  verdict." 
This  latter  point  being  properly  qualified  by  calling  the  atten- 
tion of  the  jury  to  the  fact,  that  they  must  in  addition  consider 
whether  plaintiff  had  exercised  due  care  for  his  own  safety. 

And  yet  again  by  the  averments  of  the  plaintiff's  fifth  point 
for  charge,  which  was  as  follows :  "  If  the  jury  believe  from  the 
evidence  that  plaintiff's  horse  was  kind  and  gentle,  and  that 
plaintiff  exercised  due  care  while  waiting  the  approach  and  pass- 
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age  of  the  train,  and  that  his  horse  was  frightened  by  either  a 
wanton  and  unnecessary  blowing  of  the  whistle,  or  by  an  extra- 
ordinary blowing  oft  of  steam,  or  both,  on  a  common  crossing, 
then  plaintiff  is  not  guilty  of  contributory  negligence  and  is  en- 
titled to  a  verdict." 

Tbe  verdict  of  the  jury  in  favor  of  the  defendant  is  necessa- 
rily predicated  on  a  finding  of  all  essential  questions  of  fact  as 
claimed  by  it ;  and  there  was  an  abundance  of  evidence  to  war- 
rant the  jury  in  so  finding. 

There  is  nothing  in  either  of  the  specifications  of  error  that 
calls  for  a  reversal  of  the  judgment. 

Judgment  is  afi&rmed. 


Crown  Slate  Company  v.  Allen. 

ConJbraet — Sale — Evidenee^Parol  evidence. 

In  an  action  where  the  issue  turns  upon  what  passed  by  a  sale  of  per- 
sonal property,  if  it  appears  that  the  written  contract  of  sale  did  not 
enumerate  the  items,  but  that  they  were  set  forth  in  an  inventory  subse- 
quently made,  it  is  competent  to  identify  by  parol  testimony  the  things 
which  passed  by  the  purchase,  or  as  to  which  the  vendor  was  estopped  by 
his  representations  from  asserting  title  in  himself. 

Corporaiiom^AgreemeTU  to  pay  calls  on  stock. 

Where  the  owner  of  stock  of  a  corporation  promises  a  purchaser  of  the 
stock  as  an  inducement  for  the  purchase,  that  he  will  pay  assessments  on 
the  stock  when  called,  the  corporation  cannot  maintain  an  action  on  such 
a  promise  against  the  promisor  to  recover  assessments. 

Argued  March  11, 1901.  Appeals,  Nos.  217  and  811,  Jan. 
Term,  1900,  by  plaintiff  and  defendant,  from  judgment  of 
C.  P.  Northampton  Co.,  Nov.  T.,  1897,  No.  31,  on  verdict  for 
plaintiff  in  case  of  Crown  Slate  Company  v.  Albert  O.  Allen. 
Before  McCollum,  C.  J^  Mitchell,  Fsll,  Bbown  and  Mes- 
TBEZAT,  J  J.    Affirmed. 

Assumpsit  to  recover  for  an  alleged  wrongful  overpayment, 
and  for  assessments  on  stock.    Before  Schuyleb,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
At  the  trial  Alfred  Doney  was  called  and  sworn  for  plaintiff. 
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Examined  by  Mr.  Kirkpatrick. 

*'Q.  These  improvemeiits,  these  attachments  that  you  speak 
of,  forming  in  the  way  that  you  have  already  itemized,  were 
they  there  in  place  and  appealing  to  be  part  of  the  appliances 
and  improvements  for  the  purpose  of  operating  the  quarry?" 

Objected  to  because  it  assumes  facts  which  Mr.  Doney  can- 
not testify  to  of  his  own  knowledge.  The  written  agreement 
purports  to  be  made  by  A.  O.  Allen,  representing  the  Crown 
Slate  Company,  and  there  are  no  improvements  to  connect  the 
Crown  Slate  Company  with  A.  O.  Allen,  or  anybody  outside 
of  it. 

The  Court:  As  I  understand  the  plaintiff's  statement  in  this 
case  so  far  as  it  relates  to  the  item  under  consideration,  amounts 
to  simply  this :  In  October,  1893,  the  defendant  sold  to  the 
plaintiff  company  a  bill  of  goods ;  subsequently  (the  time  is  not 
material),  whilst  the  defendant  was  treasurer  of  the  plaintiff 
company,  he  fraudulently  appropriated  the  sum  of  $3,376.48  in 
the  payment  of  this  bill,  and  the  allegation  of  the  plaintiff  is 
that  $858  of  this  sum- 
Mr.  Kirkpatrick:  Was  not  paid  for  by  the  company;  that 
this  sum  of  $858  was  fraudulently  appropriated  by  the  defend- 
ant in  part  pa3rment  of  this  bill ;  the  remainder  of  the  bill  is 
all  right ;  there  is  no  dispute  about  that. 

Mr.  Kirkpatrick :  I  propose  to  prove  by  the  witness  tiiat  at 
the  time  of  the  making  of  the  contract,  which  is  signed  by 
A.  O.  Allen  and  Lane,  Doney  &  Company,  he  claimed  to  be  the 
owner  and  sole  party  interested  in  the  Crown  Slate  Company, 
and  so  declared,  and  also  of  all  the  goods,  machinery  and  appli- 
ances for  the  manufacture  of  slate,  marbleizing,  etc.,  and  that 
at  the  time  of  the  making  of  the  contract  it  was  stated  by  him 
and  proposed  that  all  the  machinery  and  appliances  upon  both 
of  the  pi'operties  of  Lane,  Doney  &  Company  and  of  the  Crown 
Slate  Company,  should  be  included  as  part  of  the  improvements, 
and  further  to  be  put  into  the  new  consolidation,  and  that  the  ma- 
chinery, improvements  and  appliances  were  to  be  regarded  as 
one  equivalent  to  the  other,  and  should  be  included  in  the 
agreement  for  the  consolidation,  and  that  the  parties  only  were 
to  be  paid  outside  of  the  terms  of  the  agreement  for  stock  of 
merchantable  slate  on  the  banks,  powder,  fuse,  coal  and  lumber, 
and  that  upon  the  faith  of  this  statement  and  representation 
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an  agreement  was  signed  and  executed ;  this  is  offeied  for  the 
pnipose  of  showing  what  was  included  within  the  subject  of 
the  contract  and  as  embraced  within  the  terms  of  it,  within 
tiie  meaning  of  the  parties  and  as  showing  that  upon  the  faith 
of  this  representation,  statement  and  promise  on  the  part  of 
Allen  tlie  contract  was  executed ;  to  be  followed  by  proof  that 
afterwards  Allen  knowing  that  the  subject-matter  of  the  agree- 
ment was  so  understood  and  accepted  hy  the  parties,  and  know- 
ing that  the  articles  of  machinery,  appliances  and  improvements 
used  in  the  operation  of  the  Crown  Slate  Company  were  in- 
cluded and  not  to  be  paid  for  by  the  Crown  Slate  Company 
thereafter  to  be  formed  out  of  the  consolidation,  included  in  a 
certain  inventory,  articles  of  machinery,  appliances  for  manu- 
facturing, and  marbleizing  slate  and  quarrying  the  same,  certain 
items  such  as  a  steam  drill  and  fixtures,  marbleizing  tub  and 
fixtures,  etc.,  and  directed  the  bookkeeper  who  was  under  his 
control  and  direction  to  enter  the  charge  in  his  favor  and 
against  the  company  from  the  inventory  embracing  these  articles, 
appropriated  and  paid  to  himself  as  the  treasurer  of  the  com- 
pany a  sum  of  money  including  the  price  of  these  articles  of 
machinery,  appliances,  etc.,  amounting  to  the  sum  of  $858,  and 
that  the  said  money  was  received  by  him  and  appropriated  to 
his  own  use  and  never  thereafter  accounted  for  to  the  company. 

Objected  to  by  the  defendant  as  incompetent  and  irrelevant, 
and  as  inter  alios  acta,  and  that  it  is  evidence  given  in  an 
action  of  assumpsit  to  support  an  issue  sounding  purely  in  tort, 
and  that  the  paper  sued  upon  is  capable  of  construction  upon 
its  face,  and  therefore  solely  a  question  for  the  court's  decision 
alone. 

The  Court :  The  objection  is  overruled,  and  bill  sealed  for 
defendant.  [1  D.] 

The  court  charged  in  part  as  follows : 

[It  appears  that  during  the  latter  part  of  the  year  1894,  the 
defendant  being  then  a  creditor  and  at  the  same  time  the  treas- 
urer of  the  plaintiff  company,  paid  to  himself  out  of  the  funds 
of  the  company  a  large  sum  of  money,  which  sum  the  plaintiff 
claims  was  |f858  in  excess  of  the  amount  due  to  him.  This  al- 
leged excess  represents  the  price  of  certain  machinery,  etc., 
which  originally  belonged  to  the  defendant,  but  which  the  plain- 
VOL.  cxcix— 16 
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tiff  alleges  was  purohased  by  it  under  a  contract  in  writing 
dated  October  3, 1898.  But  that  was  a  contract  between  the 
plaintiff  and  Lane,  Doney  &  Company  to  which  the  defendant 
was  not  a  party,  and  it  could  not,  therefore,  operate  directly  to 
divest  the  defendant  of  his  title  in  the  machinery.  The  plain- 
tiff, recognizing  this  difficulty,  claims  that  the  defendant  is  es- 
topped by  his  conduct  from  setting  up  this  defense.  In  the 
making  of  the  contract  the  defendant  acted  as  the  plaintiff's 
agent.  It  is  claimed  by  the  plaintiff  that  at  that  time  the  de- 
fendant said  that  the  contract  included  all  the  machinery  on 
the  premises,  and  it  is  undisputed  that  the  machinery  in  con- 
troversy was  on  the  premises  at  the  time.  If  the  defendant  so 
stated,  and  the  statement  was  the  inducing  cause  of  the  con- 
tract, his  title  to  the  machinery  was  gone  and  with  it  his  right 
to  the  $858.  Whether  he  so  stated  and  if  so  whether  the  state- 
ment was  the  inducing  cause  of  the  contract  are  questions  of 
fact  for  your  determination.]  [4  D.] 

[  The  last  item  is  what  we  have  heard  a  good  deal  about,  and 
and  that  is  the  Hussey  claim.  On  June  20,  1892,  the  defend- 
ant sent  the  following  letter  to  Mr.  Hussey :  ^^  F.  Hussey,  Esq. 
Dear  Sir :  In  consideration  of  your  purchasing  from  me  this 
day  250  shares  of  the  capital  stock  of  the  Crown  Slate  Company, 
Bangor,  Pa.,  par  value  $50  per  share  or  $12,500, 1  agree  with 
you  to  pay  into  the  treasury  on  each  share  $4  or  $1,000,  imme- 
diately upon  the  call  for  same  by  the  regular  board  of  directors 
for  the  purpose  of  improvements  after  the  new  organization  of 
said  the  Crown  Slate  Company.  This  $4  per  share  specified  is 
on  the  stock  held  by  you,  namely,  250  shares.*  Yours  truly,  A. 
O.  Allen."  You  will  notice  this  is  a  contract  between  A.  O. 
Allen,  the  defendant,  and  F.  Hussey.  The  general  rule  of  law 
is,  that  no  person  can  sue  upon  a  contract  except  the  parties  to 
the  contract.  So  far  as  the  contract  itself  shows  the  plaintiff 
was  not  a  party  to  that  contract.  There  are  some  exceptions 
to  the  general  rule  which  I  have  just  stated  to  you,  but,  in  my 
opinion,  the  present  case  does  not  fall  within  any  one  of  these 
exceptions,  and  my  instruction  to  you  is  that  you  cannot  allow 
the  plaintiff  a  credit  for  the  $1,000  mentioned  in  this  contract 
in  the  present  action.  You  will,  therefore,  so  far  as  the  Hussey 
item  is  concerned,  dispose  of  it  by  not  giving  the  plaintiff  oredit 
for  it.]  [IP.] 
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Verdict  and  judgment  for  plaintiff  for  tl,808.58.  Defend- 
ant and  plaintiff  appealed. 

Error  a$$igned  by  plaintiff  waa  (1  P.)  portion  of  charge  as 
above,  quoting  it 

Errorn  a$$iffned  by  defendant  were  (1  D.)  ruling  on  evidence, 
quoting  the  bill  of  exceptiona  as  above;  (4  D.)  portion  of  charge 
as  above,  quoting  it. 

W.  0.  Shipman^  with  him  L.  E.  Allen^  G.  W.  MaeketfBXid  H. 
J.  SteeUy  for  appellant,  Albert  O.  Allen. — The  evidence  of  Mr. 
Doney  should  have  been  excluded :  Thome,  McFarlane  &  Co. 
V.  Warfflein,  100  Pa.  619 ;  Hunter  v.  McHose,  100  Pa.  88 ;  Mo- 
Cauley  v.  Keller,  130  Pa.  68 ;  Ferguson  v.  Rafferty,  128  Pa. 
337 ;  Schotte  v.  Meredith,  197  Pa.  496 ;  Union  Storage  Co.  v. 
Speck,  194  Pa.  126. 

No  one  can  maintain  an  action  ex  contractu  except  the  par- 
ties to  the  contract :  Adams  v.  Kuehn,  119  Pa.  76 ;  Kountz  v. 
Holthouse,  86  Pa.  236 ;  Torrens  v.  Campbell,  74  Pa.  470  ;  Es- 
ling  V.  Zantzinger,  13  Pa.  60 ;  Campbell  v.  Lacock,  40  Pa.  448. 

W.  S.  Eirkpatriek^  with  him  N.  D.  Chase^  for  Crown  Slate 
Company. — Parol  evidence  may  be  admitted  to  explain  a  writ- 
ten agreement  so  far  as  to  give  identity  to  the  subject-matter 
and  apply  the  contract  to  it :  Morris's  App.,  88  Pa.  368 ;  Place 
V.  Proctor,  2  Penny.  265 ;  Selden  v.  Williams,  9  Watts,  9 ;  Cen- 
tenary  M.  E.  Church  v.  Clime,  116  Pa.  146 ;  Holmes's  App.,  79 
Pa.  289;  Galway's  App.,  34  Pa.  242;  Buckley's  App.,  48  Pa. 
491 ;  Lewis  v.  Bi-ewster,  67  Pa.  410 ;  Holt  v.  Pie,  120  Pa.  439 ; 
Miller  V.  Fichthom,31  Pa.  262;  Selser's  Est,  141  Pa.  629; 
Krider  v.  Lafferty,  1  Wh.  303 ;  Com.  v.  Contner,  21  Pa.  272. 

The  following  cases  furnish  various  illustrations  of  the  ex- 
ceptions to  the  general  rule  that  a  third  party  cannot  sue  on  con- 
tracts between  others  :  Townsend  v.  Long,  77  Pa.  143 ;  Bellas 
V.  Fagely,  19  Pa.  273;  Delph  v.  Bartholomay  Brewing  Co.,  123 
Pa.  42;  Vincent  v.  Watson,  18  Pa.  96 ;  Torrens  v.  Campbell, 
74  Pa.  470  ;  Taylor  v.  Preston,  79  Pa.  436 ;  Wynn  v.  Wood, 
97  Pa.  216 ;  Hostetter  v.  HoUinger,  117  Pa.  606 ;  Merriman  v. 
Moore,  90  Pa.  78. 
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Opinion  by  Mr.  Justice  Fell,  April  22, 1901 : 

These  are  cross-appeals  and  may  be  considered  together. 
Allen,  the  appellant  in  the  first  appeal,  was  the  owner  of  the 
principal  part  of  the  stock  of  the  Crown  Slate  Company  before 
its  reorganization,  and  was  also  a  member  of  the  firm  of  Tins- 
man  &  Company  who  leased  and  operated  its  quarry.  Repre- 
senting the  slate  company  he  negotiated  with  Lane,  Doney 
&  Company,  who  owned  an  adjoining  quarry,  for  a  consolidation 
of  the  interests  of  both  parties,  to  be  effected  by  a  reorganiza- 
tion of  the  company  and  the  issuing  of  additional  capital  stock 
to  Lane,  Doney  &  Company  in  payment  for  the  quarry  they 
were  to  convey.  The  negotiations  resulted  in  a  written  agree- 
ment for  the  consolidation  of  the  properties  "  with  all  the  im- 
provements thereon."  There  was  a  verbal  understanding  that 
the  personal  property  of  Tinsman  &  Company,  of  which  Allen 
had  become  the  sole  owner  on  the  dissolution  of  the  firm,  should 
be  appraised  and  purchased  by  the  slate  company.  Allen  be- 
came the  treasurer  of  the  slate  company  after  its  reorganization, 
and  paid  to  himself  the  amount  at  which  Tinsman  &  Company's 
property  had  been  appraised.  The  plaintiff's  contention  at  the 
trial  was  that  Allen  had  included  in  the  inventory  certain  fix- 
tures and  machineiy  which  either  were  the  property  of  the  slate 
company,  or  had  during  the  negotiations  been  represented  as 
belonging  to  the  company,  and  that  his  payment  to  himself  of 
the  appraised  value  of  these  items  was  wrongful. 

This  was  the  issue  of  fact  raised,  and  the  attempt  upon  the 
part  of  the  plaintiff  to  establish  its  claim  was  resisted  on  the 
ground  that  the  written  agreement  fixed  the  rights  of  tlie  par- 
ties in  the  absence  of  evidence  that  something  had  been  omitted 
from  it  through  fraud,  accident  or  mistake.  All  the  specifica- 
tions of  error  which  need  be  considered  relate  to  the  admission 
of  testimony  offered  by  the  plaintiff  to  show  that  certain  items 
should  not  have  been  included,  and  to  the  failure  of  the  court 
to  give  adequate  instruction  as  to  the  standard  of  evidence  nec- 
essary to  vary  a  written  agreement. 

It  was  not  error  to  admit  the  testimony,  and  there  was  no 
necessity  for  instructions  as  to  the  legal  standard  of  evidence 
required  in  order  to  modify  or  alter  a  writing.  The  attempt 
was  not  to  vary  a  written  agreement.  The  action  was  not  on 
the  agreement  nor  between  the  parties  to  it.    The  inyentoijr 
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was  made  after  the  agreement  was  executed,  and  the  testimony 
objected  to  was  offered  to  show  that  certain  articles  included  in 
the  inventory  and  for  which  the  defendant  had  paid  himself 
with  the  funds  of  the  company,  after  he  became  treasurer,  came 
properly  under  the  head  of  **  improvements,"  or  were  represented 
by  the  defendant  as  being  part  of  the  improvements  which 
passed  under  the  agreement.  It  was  clearly  competent  to  iden- 
tify by  parol  testimony  the  things  which  passed  by  the  purchase, 
or  as  to  which  the  defendant  was  estopped  by  his  representa- 
tion from  asserting  title  in  himself. 

The  ground  of  the  appeal  of  the  Crown  Slate  Company  was 
the  refusal  of  the  court  to  sustain  its  claim  to  recover  on  an 
agreement  made  by  Allen  with  the  purchasers  of  shares  of  his 
stock  in  which  he  obligated  himself  to  pay  to  the  company  the 
amount  of  a  call  on  the  stock  when  it  should  be  made.  Several 
months  before  the  reorganization  of  the  company  was  effected, 
but  at  a  time  when  it  was  contemplated,  Allen  sold  250  shares 
of  his  stock  to  F.  Hussey,  and  entered  into  an  agreement  in 
tiiese  words :  "  In  consideration  of  your  purchasing  from  me  two 
hundred  and  fifty  shares  (250  shares)  of  the  capital  stock  of 
the  Crown  Slate  Company,  Bangor,  Pa.,  par  value  fifty  dollars 
(♦50)  per  share  or  twelve  thousand  five  hundred  I  agree 
with  you  to  pay  into  the  treasury  on  each  share  four  dollars  or 
one  thousand  dollars  immediately  upon  the  call  for  same  by  the 
regfular  board  of  directors  for  the  purpose  of  improvements, 
after  the  new  organization  of  the  said  The  Crown  Slate  Com- 
pany. This  four  dollars  per  share  specified  is  on  the  stock  held 
by  you,  viz :  250  shares."  This  agreement  on  its  face  was 
clearly  not  made  for  the  benefit  of  the  company,  but  as  an  in- 
ducement to  Hussey  to  purchase  the  stock.  He  was  the  only 
party  to  be  benefited  by  it,  and  the  company  was  a  stranger  to 
both  the  agreement  and  its  consideration,  and  could  not  main- 
tain an  action  on  it :  Blymire  v.  Boistle,  6  Watts,  182 ;  Guth- 
rie V.  Kerr,  85  Pa.  303;  Adams  v.  Kuehn,  119  Pa.  76.  It  was 
sought  by  averments  in  the  statement,  to  bring  the  claim  within 
the  rule  that  when  the  promisor  has  received  money,  or  property 
to  be  converted  into  money,  in  trust  for  a  third  person,  an  ac- 
tion may  be  maintained  by  the  latter.  These  averments  were 
denied  by  the  affidavit  of  defense,  and  no  attempt  was  made  to 
sustain  them  by  proofe.    A  few  dajrs  before  the  trial  an 
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amended  statement  was  filed,  setting  out  more  fully  and  par- 
ticularly the  facts  which,  it  was  alleged,  gave  rise  to  the  trust, 
and  it  is  now  contended  that  as  no  answer  was  filed  to  the 
amended  statement,  the  averments  must  be  considered  as  ad- 
mitted, and  the  trust  thus  established.  It  appears  that  the  rules 
of  court  do  not  provide  for  an  answer  to  an  amended  statement, 
and  the  practice  has  been  for  the  court  to  specify  the  time  for 
filing  an  answer  when  an  amendment  is  allowed.  No  order  was 
made  in  this  case,  but  the  court  on  the  statement  of  defendant's 
counsel  that  all  the  averments  of  the  amended  statement  were 
denied,  directed  the  plea  of  non  assumpsit  to  be  entered.  The 
case  was  not  tried  on  the  theory  that  the  pleadings  made  any 
admission  on  this  subject,  and  the  point  is  first  raised  in  this 
court.  The  case  will  be  treated  here  as  it  was  tried  in  the 
common  pleas.  The  only  evidence  offered  by  the  plaintiff  in 
support  of  this  claim  was  the  agreement,  and  its  right  to  recover 
depended  on  the  legal  effect  to  be  given  to  it. 
The  judgment  is  affirmed. 


Kostenbader,  Appellant^  v.  Kuebler. 

Judgment— Secord— Collateral  attack. 

The  record  of  the  entry  of  a  judgment  by  the  prothonotary  under  a 
power  contained  in  the  instrument  is  a  record  of  the  court,  and  has  all  the 
qualities  of  a  judgment  on  a  verdict ;  as  such  it  cannot  be  contradicted  or 
impeached  in  a  collateral  proceeding,  such  as  an  action  of  ejectment. 

The  plaintiff  in  an  action  of  ejectment  claimed  title  by  virtue  of  a  sher- 
iffs sale  had  under  proceedings  on  a  confessed  judgment  which  the  record 
showed  was  entered  April  27.  The  defendant's  title  was  obtained  by  deed 
from  the  judgment  debtor  dated  and  delivered  on  the  same  day.  At  the 
trial  the  defendant  was  allowed  to  call  the  deputy  prothonotary  who  made 
the  record  of  the  entry  of  the  judgment,  and  to  show  by  him  that  it  was  in 
fact  made  April  28,  although  the  judgment  note  was  delivered  to  him  at 
his  oflSce  on  the  27th.  The  court  gave  to  this  testimony  the  effect  of  mak- 
ing the  conveyance  prior  to  the  lien  of  the  judgment,  and  directed  a  ver- 
dict for  the  defendant.    Held,  to  be  error. 

Argued  March  12, 1901.  Appeal,  No.  66,  Jan.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  Northampton  Co.,  Feb.  T., 
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1900,  No.  67,  on  verdict  for  defendants  in  case  of  Charlotte 
Kostenbader  v.  William  J.  Kuebler,  Charles  E.  Kuebler  and 
Prank  A.  Kuebler.  Before  McCollum,  C.  J.,  Mitchell, 
Fell,  Mestbezat  and  Potteb,  JJ.    Reversed. 

Ejectment  for  the  Stir  Hotel  in  the  city  of  Easton.  Before 
Schuyler,  P.  J. 

At  the  trial  it  appeared  that  the  plaintiff  was  a  purchaser  of 
real  estate  sold  at  a  sheriff's  sale  under  proceedings  upon  a  con- 
fessed judgment,  which  the  record  showed  had  been  entered  on 
April  27.  The  defendant  claimed  under  a  deed  from  the  judg- 
ment debtor  dated  and  delivered  on  the  same  day. 

When  David  W.  Nevin,  the  deputy  prothonotary,  was  on 
the  stand,  he  was  asked,  this  question : 

**Q.  As  to  whether  this  judgment  was  entered  on  record 
early  on  April  28, 1898,  in  the  judgment  index  and  not  on 
April  27?" 

Objected  to  as  immaterial,  incompetent  and  irrelevant,  and 
cannot  contradict  the  record  of  this  court. 

The  Court :  The  objection  is  overruled  and  give  the  plaintiff 
a  bill.  [1] 

**  A.  My  recollection  is  that  I  indexed  it  early  the  next  morn- 
ing. Q.  That  is,  on  the  morning  of  April  28  ?  A.  Yes,  sir. 
Q.  And  it  was  not,  according  to  your  recollection,  entered  in 
the  judgment  index  of  the  county  before  the  morning  of 
April  28  ?     A.  That  is  my  recollection." 

Witness  looks  at  judgment  index  of  Northampton  county, 
Ust  of  judgments,  letter  U.  Defendant,  A.  J.  Uhler.  Plain- 
tiff, Herman  Kostenbader,  use  of  Charlotte  Kostenbader,  No.  322, 
March  term,  1898.  D.  S.  B.  Dated  April  27, 1898.  Amount, 
•900. 

**  Q.  Is  that  entry  in  your  handwriting  ?  A.  Yes,  sir. 
Q.  Can  you  give  us  your  best  recollection  as  to  whether  or 
not  that  judgment  was  entered  upon  this  docket  on  April  27 
or  April  28?" 

Objected  to  for  the  same  reason,  immaterial  and  incompetent. 

The  Court :  The  objection  is  overruled  and  bill  sealed  for 
plaintiff.  [2] 

"  A.  My  recollection  is  it  was  next  morning.  Q.  That  is, 
April  28?    A.  Yes,  sir." 
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Plaintiff  offered  to  prove  by  August  Kostenbader  that  his 
father  stated  to  Mr.  Beidelraan,  who  was  attorney  for  Andrew 
J.  Uhler/the  purchaser  of  the  property  from  Herman  Kosten- 
bader, that  he  had  a  judgment  note  against  Andrew  J.  Uhler 
for  $900.  And  also  offered  to  prove  by  the  witness  that  im- 
mediately after  the  property  was  transferred  to  Andrew  J. 
Uhler  he  took  the  judgment  note  in  suit  and  brought  it  to 
the  office  of  the  prothonotary  at  Easton,  and  that  it  was  en- 
tered in  the  office  of  the  prothonotary  at  4 :  18,  prior  to  the 
time  which  the  defendant  fixes  as  the  date  of  the  execution  of 
the  deed  from  Uhler  to  Kueblers. 

Mr.  Steele :  This  testimony  is  objected  to  as  incompetent 
and  irrelevant,  unless  it  is  followed  up  by  proof  that  the  judg- 
ment in  suit  referred  to  was  entered  upon  the  docket  of  the 
judgment  index  of  the  county  prior  to  the  time  of  the  execu- 
tion and  delivery  of  the  deed  to  Willibald  Kuebler,  and  the 
recording  of  the  same  in  the  office  of  the  recorder  of  deeds  of 
Northampton  county. 

Mr.  Stewart :  And  that  the  prothonotary  at  that  time  gave 
him  a  certificate  that  the  judgment  had  been  entered  of  rec- 
ord on  April  27,  1898,  and  that  the  records  of  this  court  show 
that  the  judgment  was  entered  on  that  date,  these  records  be- 
ing both  the  judgment  index  and  the  continuance  docket 

Mr.  Steele  :  I  renew  my  objection. 

Mr.  Stewart :  To  which  plaintiff  replies  that  the  evidence  in 
the  case  showing  conclusively  that  Willibald  Kuebler  had  pur- 
chased the  property  from  Andrew  J.  Uhler  without  any  knowl- 
edge of  what  the  record  of  this  judgment  discloses,  he  is  not  a 
purchaser  of  the  property  within  the  provisions  of  the  act  of 
April  22, 1856. 

The  Court :  The  objection  is  sustained  and  bill  sealed  for 
plaintiff.  [3] 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

Urrors  assigned  were  (1-8)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (4)  in  giving  binding  instructions  for  de* 
fendant. 

Russell  C.  Stewart,  with  him  W.  C,  Olace  and  P.  C.  Evans, 
for  appellant. — A  record  of  a  court  imports  absolute  verity  and 
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cannot  be  contradicted :  Hoffman  y.  Coster,  2  Wharton,  458 ; 
Adams  y.  Betz,  1  WattB,  425. 

H.  J.  Steele^  with  him  William  Beidelman^  for  appellee. — It 
is  alwajrs  the  duty  of  the  plaintiff  to  see  that  his  judgment  is 
correctly  entered  on  the  index :  Hutchinson's  App.,  92  Pa.  186. 

When  judgments  bear  the  same  date,  they  must  necessarily 
come  in  together ;  but  between  a  judgment  and  a  conyeyance 
actual  priority  must  be  shown  like  any  other  fact:  Ladley  y. 
Creighton,  70  Pa.  490 ;  Patterson's  App.,  96  Pa.  98. 

Opinion  by  Mb.  Justice  Fell,  April  22, 1901 : 
The  plaintiff  in  an  action  of  ejectment  claimed  title  by  yirtue 
of  a  sheriff^s  sale  had  under  proceedings  on  a  confessed  judg- 
ment which  the  record  showed  was  entered  April  27.  The 
defendant's  title  was  obtained  by  deed  from  the  judgment 
debtor  dated  and  deliyered  on  the  same  day.  At  the  trial  the 
defendant  was  allowed  to  call  the  deputy  prothonotary  who 
made  the  record  of  the  entry  of  the  judgment,  and  to  show  by 
him  that  it  was  in  fact  made  April  28,  although  the  judgment 
note  was  deliyered  to  him  at  his  office  on  the  27th.  The  court 
gaye  to  this  testimony  the  effect  of  making  the  conyeyance 
prior  to  the  lien  of  the  judgment,  and  directed  a  yerdict  for  the 
defendant. 

The  record  of  the  entry  of  a  judgment  by  the  prothonotary 
under  a  power  contained  in  the  instrument  is  a  record  of  the 
court,  and  it  has  all  the  qualities  of  a  judgment  on  a  yerdict : 
Braddee  y.  Brownfield,  4  Watts,  474;  St.  Bartholomew's  Church 
V.  Wood,  61  Pa.  96 ;  Hageman  y.  Salisberry,  74  Pa.  280.  It 
imports  absolute  yerity.  The  policy  of  the  law  will  not  permit 
the  record  of  a  court  to  be  contradicted  or  impeached  in  a  col- 
Isteiral  proceeding.  This  principle  is  of  almost  uniyersal  ap- 
p^cation,  and  is  too  firmly  established  to  admit  of  question : 
Adams  y.  Betz,  1  Watts,  425 ;  Hoffman  y.  Coster,  2  Wharton, 
463;  Morris  y.  Galbraith,  8  Watts,  166 ;  McMicken  y.  Com- 
monwealth, 58  Ph.  213.  In  the  case  last  cited  it  was  said  by 
Sharswood,  J. :  **  The  highest  considerations  of  public  policy 
require  that  the  officer  himself,  to  whom  the  law  lias  entrusted 
the  performance  of  a  public  duty  and  of  the  fulfilment  of  which 
a  record  has  been  made,  should  not  be  permitted  to  open  his 
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month  to  impeach  it,  and  thus  to  admit  himself  guilty  of  official 
misconduct  or  of  crime." 

A  number  of  other  questions  are  suggested  by  the  record  of 
the  case,  but  they  are  not  raised  by  the  assignments  of  error 
and  are  not  before  us.  What  we  now  decide  is  that  the  record 
of  the  entry  of  the  judgment  of  April  27  was  conclusiye  on  all 
parties  at  the  trial. 

The  judgment  is  reversed  with  a  yenire  facias  de  novo. 


Devine's  Estate. 


WUl^Absolute  devise^ReducHofi  of  estate— Bulc  i7i  SheUey^s  Case. 

Testator  devised  certain  real  estate  to  his  daughter  E.  L.,  at  the  deadi 
of  her  mother.  He  also  made  similar  devises  of  real  estate  to  other  daagh- 
ters.  In  a  subsequent  clause  in  his  will  he  directed  as  follows :  **  It  is  my 
will  that  neither  of  my  children  shall  sell  or  convey  any  part  of  the  real 
estate  hereby  willed  to  them,  but  shall  receive  the  rents,  issues  and  profits 
thereof  during  their  natural  lives,  and  after  their  or  either  of  their  deaths, 
their  portions  shall  be  equally  divided  among  their  children  and  their 
heirs ;  and  if  either  of  my  children  should  die  without  issue,  their  portion 
shall  be  equally  divided  among  the  survivors/*  After  the  death  of  the 
testator,  a  daughter,  £.  A.,  instituted  proceedings  which  had  for  their  pur- 
pose the  construction  of  the  will,  and  obtained  a  decision  in  Williams  ▼. 
Leech,  4  Casey,  89,  and  Naglee^s  Appeal,  9  Casey,  89,  that  she  took  an  es- 
tate in  fee  simple  under  her  father^s  will.  Upon  E.  L.^s  death,  E.  A. 
claimed  to  share  in  the  proceeds  of  the  real  estate  devised  to  £.  L.,  on  the 
ground  that  E.  L.  took  a  life  estate  only  on  the  theory  that  Guthrie^s  Ap- 
peal, 1  Wright.  9,  had  overruled  William  v.  Leech  and  Naglee^s  Appeal. 
Held,  that  the  fund  should  be  awarded  to  the  representatives  of  £.  L. 

Argued  March  26, 1901.  Appeal,  Nos.  848,  Jan.  T.,  1900, 
and  Nos.  7  and  87,  Jan.  T.,  1901,  by  George  W.  Williams  et 
al.,  from  decree  of  O.  C.  Phila.  Co.,  April  T.,  1899,  No.  818, 
dismissing  exceptions  to  adjudication  in  the  estate  of  Elizabeth 
L.  Devine,  deceased.  Before  Mitchell,  Fell,  Bbown,  Mbs- 
TBBZAT  and  PoTTEE,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

The  adjudicating  judge,  Penbose,  after  disposing  of  pay- 
ments of  legacies  and  annuities  under  the  will  of  Elizabeth  L. 
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Devine,  said,  as  to  the  fund  which  is  the  subject  of  these  ap- 
peals, as  follows : 

At  the  time  of  her  death  the  decedent  held  the  sum  of 
$6,643.50,  received  by  her  under  the  following  circum- 
stances: 

Henry  Naglee,  the  father  of  the  decedent,  by  his  will,  proved 
in  1838,  gave  his  estate,  real  and  personal,  to  his  wife,  Mary  E. 
Naglee,  for  life,  and  at  her  death  gave  to  his  daughter,  Mar- 
garet Cm  certain  real  estate  there  described ;  to  his  daughter 
Elizabeth  L.  (the  present  decedent)  certain  other  real  estate ; 
to  his  daughter  Emily  A.,  certain  other  real  estate ;  and  to  his 
daughter  Caroline  S.,  certain  other  real  estate. 

Following  these  gifts  it  was  thus  provided :  "  It  is  my  will 
that  when  my  father  and  mother's  estate  is  divided  among  their 
heirs  that  my  part  or  share  thereof  be  equally  divided  among 
my  four  children  or  the  survivors  of  them  part  and  share  alike. 
And  it  is  my  will  that  in  case  of  the  demise  of  my  said  wife 
before  my  two  daughters,  Emily  Anna  and  Caroline  Smith,  ar- 
rive at  the  age  of  twenty-one  years  ftiere  shall  be  guardians 
legally  appointed  to  take  charge  of  their  estates  until  they  at- 
tain that  age. 

"  Item.  It  is  my  will  that  neither  of  my  children  shall  sell  or 
convey  any  part  of  the  real  estate  hereby  willed  to  them,  but 
shall  receive  the  rents,  issues  and  profits  thereof  during  their 
natural  lives  and  after  their  or  either  of  their  deaths  their  por- 
tion shall  be  equally  divided  among  their  children  and  their 
heirs,  and  if  either  of  my  children  should  die  without  issue  their 
portion  shall  be  equally  divided  among  the  survivors." 

The  will  appointed  the  wife  sole  executrix,  and  gave  her 
power  to  sell  his  real  estate  in  New  Jersey  and  his  ground  rents 
and  interest  in  certain  lots  in  Locust  ward,  giving  her  power 
also  to  let  on  ground  rent  the  lot  on  Coates  street  and  the  lot 
on  Germantown  road  "  for  the  benefit  of  my  two  daughters 
Emily  Anna  and  Caroline  Smith."  A  codicil  gave  power  to 
the  executrix  to  sell  all  his  property  on  Greenwich  Island  (which 
the  will  gave  to  Margaret  and  Elizabeth)  at  her  discretion,  '^  and 
vesting  the  proceeds  thereof  in  some  other  real  estate  or  stock, 
and  that  she  ....  shall  receive  the  income  thereof  during  her 
natural  life,  and  at  her  death  the  said  property  «hall  be  divided 
between  my  two  daughters,  Margaret  C.  and  Elizabeth  L., 
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share  and  share  alike,  so  that  my  said  daughters,  Margaret  C. 
and  Elizabeth  L.  may  receive  the  rents,  profits  and  issues  of 
the  same,  but  they  shall  not  have  the  privilege  to  sell  or  convey 
the  same." 

The  daughters  all  married :  Margaret  C.  Naglee  to  James  P. 
Bruner;  Elizabeth  L.  Naglee  to  Mark  Devine;  Emily  A.  Na- 
glee to  George  F.  Williams ;  and  Cai'oline  S.  Naglee  to  Henry 
J.  Smaltz. 

Mrs.  Williams,  who  had  had  three  children,  all  of  whom  died 
without  issue,  in  1854,  sold  part  of  the  property  so  devised  to 
her  to  Charles  Leech,  for  $200,  and  afterwards  filed  a  bill  in 
equity  against  him,  joining  her  sisters  and  such  of  their  chil- 
dren as  were  then  in  being,  alleging  the  refusal  of  the  purchaser 
to  accept  title,  and  asking  that  it  might  be  decreed  that  she 
**'  was  seized  of  an  indefeasible  title  in  fee  simple,  subject  to  the 
interest  of  the  widow  for  life,  and  the  right  and  interest  of  any 
after  born  child  or  children,"  and  asking  also  for  a  decree  of 
specific  performance  against  the  purchaser  according  to  the  con- 
tract. 

The  decree  asked  for  was  granted  by  the  Supreme  Court, 
and  in  the  opinion  delivered  by  Lowbib,  J.,  it  was  said,  inter 
alia:  "This  will  comes  under  the  act  of  1833,  and  it  gives  to 
the  testator's  daughter,  Mrs.  Williams,  an  absolute  estate  in 
this  land,  by  the  devising  clause,  and  the  only  question— does 
the  clause  afterwards  inserted,  which  declares  that  she  shall  not 
sell  the  land,  but  merely  receive  the  income  of  it  during  her 
life,  and  leave  it  to  be  equally  divided  among  her  children  and 
their  heii-s,  or  in  default  of  issue,  among  the  survivors  of  the 
testator's  children — does  this  clause  reduce  the  estate  to  a  life 
estate? 

'*  To  us  it  seems  to  be  merely  the  very  commonly  manifested 
purpose  to  restrain  children  in  their  use  of  their  land,  being 
rather  a  paternal  than  a  legal  restraint.  The  limitations  over 
are  not  inconsistent  with  a  fee,  as  it  seems  to  us,  for  they  are 
limitations  to  the  heirs  of  the  devisee,  first  to  the  lineal  heirs, 
and  second  to  the  collateral  heirs ;  that  is,  all  together,  to  her 
heirs  general.  But  the  cause  is  presented  on  another  ground, 
assuming  that  there  is  a  life  estate  in  Mrs.  Williams  with  re- 
mainder to  her  children.  Then,  following  the  usual  form  of 
such  devises,  this  one  may  be  stated  thus :  A  devise  to  Emily 
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for  life,  with  remainder  to  her  issue  and  their  heirs,  in  equal 
shares  (she  being  unmarried) ;  and  if  she  die  without  issue, 
then  over  to  her  surviving  sisters  (who  would  be  her  collateral 
heirs).  Of  coui-se,  the  remainder  to  the  children  was  contin- 
gent, until  at  least  one  of  them  was  bom.  But  then  it  became 
immediately  vested,  and  for  this  counsel  have  cited  many  cases, 
and  there  are  numerous  others,  ....  and  when  it  once  be- 
comes vested  in  the  children,  it  is  transmissible  as  theirs,  and 
this  is  clearly  expressed  in  many  cases ;  .  .  .  .  the  devise  over 
is  to  take  effect  only  in  case  tiie  first  remainder  should  not. 
....  If  the  first  remainder  once  vests,  it  must  in  this  case  vest 
in  fee,  and  descend  as  such,  for  there  is  nothing  to  divest  it  in 
favor  of  another  estate.  ...  It  may  be  thought  unreasonable 
that  the  devise  over  should  be  defeated  by  the  birth  of  children 
who  may  have  died  within  a  few  months ;  but  we  are  only  fol- 
lowing the  testator's  law  of  descent,  and  not  making  one.  Be- 
sides, it  is  quite  as  reasonable  that  the  mother  should  succeed 
in  title  to  her  children,  as  that  their  aunts  should.  .  .  .  This 
land  vested  in  the  children,  on  their  birth,  and  descended  on 
their  death  to  their  parent,  but  subject  to  open  again  to  let  in 
the  right  of  other  children,  when  born,  for  their  shares ;  and 
the  devise  over  fell  entirely,  never  to  rise  again.  .  .  • 

**  We  think,  however,  that  the  devises  over  are  mere  devises 
to  the  heirs  of  the  first  taker,  and  that,  therefore,  Mrs.  Williams 
has  a  perfect  fee  simple  title." 

From  the  smallness  of  the  sum  in  controversy  and  the  fact 
that  the  other  daughters  of  the  testator  and  their  children,  so 
far  as  at  that  time  there  were  any,  were  made  parties — espe- 
cially in  view  of  the  great  eminence  of  counsel  engaged — ^it  is 
evident  that  the  real  purpose  of  the  proceeding  was  to  have  the 
will  construed  and  the  title  taken  by  the  daughters  judicially 
determined. 

The  case  is  reported  in  4  Casey,  89.  It  was  followed  by  an- 
other proceeding  by  Mrs.  Williams  to  compel  the  conveyance  to 
her  of  certain  ground  rents  reserved  under  the  provisions  of 
the  will  of  lier  father,  reported  in  Naglee's  Appeal,  9  Casey,  89, 
where  the  decree  asked  for  was  granted.  It  was  then  said  by 
LowBiB,  C.  J. :  "  When  we  had  this  will  up  before,  we  ex- 
pressed our  opinion  that  under  her  father's  will  Mrs.  Williams 
took  a  fee  simple  in  the  land  devised  to  her.  .  .  .  We  still  think 
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SO.  The  principal  devisiDg  clause  gives  her  a  fee  simple  ex- 
pressly. How  is  this  reduced  to  a  life  estate  ?  Certainly  not 
by  the  direction  that  she  shall  not  sell  or  convey;  for  this 
is  a  void  restraint  upon  an  absolute  title,  as  we  showed  be- 
fore. 

^^  But  the  will  adds,  that  she  shall  receive  the  rents  during 
her  life,  and  after  her  death  her  portion  sha  11  be  ^  equally  divided ' 
among  her  children  and  their  heirs  ;  and  if  she  die  without  is- 
sue it  shall  be  *  equally  divided '  among  the  survivors  of  his 
children. 

^  This  is  not  inconsistent  with  the  fee  granted  before,  for  it 
provides  only  for  a  division  of  the  estate  among  her  heirs  on 
her  death,  for  the  word  ^  survivors '  of  her  sisters,  includes  the 
children  of  a  sister  not  surviving.  It  therefore  gives  her  an 
estate  of  inheritance  according  to  the  intestate  act,  first  to  her 
issue,  and  second  to  her  collateral  heirs  on  the  side  of  the  tes- 
tator." 

It  is  admitted  that  after  these  decisions  besides  conveyances 
on  ground  rent  made  by  the  executrix  under^the  power  given 
by  the  will,  and  a  conveyance  by  Mr.  and  Mrs.  Smaltz,  with 
joinder  of  their  children,  who  were  minors,  under  a  decree  of 
the  orphans'  court,  a  deed  was  made  by  Mr.  and  Mrs.  Smaltz, 
in  May,  1882,  to  the  Pennsylvania  Railroad  in  fee  of  part  of  the 
land  so  devised  to  her. 

In  May,  1883,  Mrs.  Devine  having  received  an  offer  from  the 
Pennsylvania  Railroad  Company  for  part  of  the  land  given  to 
her  by  the  will  and  codicil,  for  $6,643.50,  a  petition  by  her  and 
her  husband,  Mark  Devine,  was  presented  to  the  court,  setting 
forth  the  provisions  of  the  will  of  her  father,  Henry  Naglee, 
and  of  the  codicil,  and  asking  that  a  sale  be  made  for  the  price 
offered ;  and  the  other  persons  taking  under  the  will  having 
been  brought  in  by  citation,  and  the  master  to  whom  the  ap- 
plication was  referred  having  reported  that  the  sale  was  an 
advantageous  one,  a  decree  was  entered  March  29, 1884,  per- 
mitting the  petitioners  to  make  the  sale,  upon  their  giving 
^'bond  to  the  commonwealth  in  the  sum  of  ii$14,000,  condi- 
tioned for  the  faithful  execution  of  this  decree,  and  for  the 
proper  application  of  all  purchase  moneys  received  pursuant 
hereto." 

Notwitlistanding  the  construction  given  to  the  will  of  Henry 
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Naglee  in  the  cases  above  referred  to,  and  the  acts  of  the  par- 
ties in  pursuance  of  it,  it  is  now  said  that  Mrs.  DeTine*s  right 
to  the  purchase  monejrs  so  received  ceased  at  her  death ;  that 
Williams  v.  Leech  and  Naglee's  Appeal  were  overruled  by 
Guthrie's  Appeal,  1  Wright,  9 ;  and  that  in  the  very  proceed- 
ing  under  which  the  sale  was  made,  the  master,  whose  report 
was  confirmed  by  the  court,  decided  that  Mrs.  Devine  had  but 
a  life  estate.  Mr.  Johnson,  therefore,  on  behalf  of  Mrs.  Wil- 
liams, claimed  the  entire  amount,  she  being  the  sole  ^^  survivor;  '* 
while  Mr.  Smaltz,  contending  that  the  word  "survivors"  was 
used  by  the  testator  in  the  sense  of  ^^  others,"  asked  that  it 
should  be  awarded  accordingly. 

It  was  stated  that  Mrs.  Bruner  died  in  1866,  leaving  a  hus- 
band, who  has  since  died,  and  six  children,  Henry  W.  Bruner, 
James  S.  Bruner,  F.  Herbert  Bruner,  Willard  Bruner,  Louis 
W.  Bruner  and  Meta  W.  Bruner;  and  that  Mi's.  Smaltz  died 
in  1886,  leaving  a  husband,  who  has  since  died,  leaving  three 
children,  Mary  L.  Nichols,  Katharine  Mortimoore,  and  Heury 
N.  Smaltz.  No  claim  was  presented  on  behalf  of  Mrs.  Bruner's 
children. 

With  regard  to  the  report  of  the  master  it  is  enough  to  say 
that  he  was  appointed  solely  to  determine  the  question  as  to 
the  advisability  of  the  sale,  and  what  he  said  with  regard  to 
the  estate  of  Mrs.  Devine  was  extrajudicial.  The  proceeding 
was  no  doubt  suggested  by  the  purchaser. 

It  is  often  said  that  Williams  v.  Leech  and  Naglee's  Appeal 
were  *'  overruled  by  Guthrie's  Appeal,"  but  this  is  not  the  fact. 
It  is  true  that  Judge  Stbong,  in  Guthrie's  Appeal,  refers  to 
some  things  said  by  Judge  Lowrib  in  Williams  v.  Leech  and 
in  Naglee's  Appeal,  which  were  not  in  accordance  with  his  own 
views,  but  the  only  point  decided,  and  the  only  question  pre- 
sented for  consideration,  was  that  an  estate  expressly  limited 
to  the  first  taker  for  life,  was  not  enlarged  by  opemtion  of  the 
rule  in  Shelley's  Case  by  a  limitation  to  his  children,  as  Judge 
LowBiB  had  suggested,  in  Price  v.  Taylor,  4  Casey,  96,  it 
might  be,  if  the  first  taker  were  unmarried  at  the  time  of  the 
gift,  and  as  was  actually  decided  in  McKee  v.  McKinley,  9 
Casey,  92. 

What  was  decided  in  Williams  v.  Leech  was  that  an  absolute 
gift  was  not  out  down  by  subsequent  words  which  did  not  show 
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unequivocally  an  intention  to  reduce  the  estate — a  principle 
settled  by  numerous  authorities:  Williams  on  Executors,  221, 
Kiver  v.  Oldfield,  4  DeG.  and  J.  80;  Reichard's  Appeal, 
1  Crum.  232;  Whelen's  Estate,  176  Pa.  23.  There  was  no 
limitation  of  the  estate,  in  express  terms,  to  the  lives  of  the 
daughters,  and  the  attempt  to  take  away  the  power  of  aliena- 
tion so  far  as  their  shares  of  real  estate  were  concerned,  was 
simply  void  (Reifsnyder  v.  Hunter,  7  Harris,  41),  while  the 
limitation  at  tlie  deaths  of  the  daughters  to  those  who  would 
take  theii'  estates  under  the  intestate  laws,  was,  as  the  court 
held,  consistent  with  the  absolute  estates  given  in  the  first  in- 
stance. It  is  certainly  clear  that  the  interests  given  in  so  much 
of  the  estate  as  was  personalty  were  absolute,  and  the  gifts  of 
the  real  estate  were  in  the  same  terms.  The  codicil,  which 
contains  the  final  expression  of  the  testator's  intentions  as  to 
the  lands  given  to  Mi-s.  Devine  on  Greenwich  Island,  part  of 
which  was  the  subject  of  the  sale  to  the  Pennsylvania  Railroad 
Company,  expressly  declares  that  if  they  should  be  sold  by  his 
wife  the  proceeds  at  her  death  should  go  absolutely  to  Mrs.  De- 
vine  and  Mrs.  Bruner  in  equal  shares ;  and  it  is  only  in  the 
event  of  their  not  being  sold  by  the  wife  that  the  daughters, 
who  are  to  *' receive  the  rents,  issues  and  profits,*'  without  lim- 
itation as  to  time,  are  not  to  *'  have  the  privilege  to  sell  and 
convey  the  same." 

It  is  true  that  Judge  Agnew,  in  Dodson  v.  Ball,  10  P.  F. 
Smith,  496,  refers  to  Williams  v.  Leech  and  Naglee's  Appeal 
as  having  been  "  overthrown  "  by  Guthrie's  Appeal,  but  as  he 
classes  these  cases  with  Kuhn  v.  Newman  and  other  cases 
which  followed  it  on  questions  of  trusts,  and  as  no  question  of 
trust  was  involved  in  either  of  them,  it  is  evident  that  he  was 
not  speaking  with  his  usual  care  and  accuracy.  Dodson  v. 
Ball,  it  may  be  remarked  in  passing,  is  the  only  case,  so  &r  as 
known,  in  which  a  fee  was  held  to  have  passed  under  a  deed 
without  the  use  of  the  word  "  heire  " — the  distinction  between 
a  deed  and  a  will  in  this  respect  having  apparently  been  over- 
looked. 

If,  however,  it  be  conceded  that  these  cases  have  been,  in 
principle,  at  least,  overruled,  and  that  they  are  not  authority 
on  questions  of  title  so  far  as  strangers  are  concerned,  it  by  no 
means  follows  that  the  parties,  and  especially  Mrs.  Williams, 
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can  disregard  them.  Upon  this  point  many  authorities  were 
cited  bj  Mr.  Michener,  to  which  may  be  added  Menges  v.  Dent- 
ler,  9  Casey,  496,  and  Bolton  v.  Hey,  168  Pa.  418. 

In  Bolton  v.  Hey,  where  the  subject  was  elaborately  consid- 
ered by  Chief  Justice  Sterbett,  it  was  said  "  that  judgment 
thus  became  the  law  of  the  case,  and  having  never  been  re- 
versed or  set  aside,  it  is  still  the  law  of  that  case,  notwith- 
standing a  different  rule  of  construction  may  have  since  been 
applied,  with  a  different  result,  to  contracts  of  like  tenor  and 
effect.  As  was  said  by  Mr.  Justice  Kennedy,  in  Marsh  v. 
Pier,  4  Rawle,  278,  289,  the  *  judgment  of  a  proper  court,  be- 
ing a  sentence  or  conclusion  of  law  upon  the  facts  contained 
in  the  record,'  puts  an  end  to  all  further  litigation  on  account 
of  the  same  matter,  and  becomes  the  law  of  the  case,  which 
cannot  be  changed  or  altered  even  by  consent  of  the  parties, 
and  is  not  only  binding  upon  them,  but  upon  couits  and  juries 
ever  afterwards,  as  long  as  it  shall  remain  in  force  and  unre- 
versed. This  case  has  since  been  cited  with  approval  in  Bren- 
ner V.  Moyer,  98  Pa.  278,  and  elsewhere."  But  irrespective  of  the 
effect  of  the  decision  invoked  by  Mrs.  Williams,  the  daughters 
who  asserted  that  the  proper  construction  of  the  will  gave  them 
a  fee,  and,  acting  on  this  assertion,  made  conveyances  of  their 
shares  in  whole  or  in  part,  are  clearly  estopped,  as  against  her 
sisters,  from  now  asserting  the  contrary.  This  applies  to  Mrs. 
Williams  now  claiming  the  whole  of  Mrs.  Devine's  share  as 
sole  ^*  survivor  "  of  the  daughters  and  also  to  Mrs.  Smaltz  and 
those  deriving  title  under  her,  if  ^^ survivors"  is  the  equivalent 
of  '*  others,"  as  in  the  opinion  of  the  auditing  judge  it  is  under 
the  authority  of  many  decisions:  Lapsley  v.  Lapsley,  9  Barr, 
130;  4  Kent,  202,  note  c;  Sterling's  Estate,  24  W.  N.  C. 
495. 

K  **  survivors  "  is  to  be  so  understood  and  Mrs.  Devine  had 
but  a  life  estate,  the  other  sisters  had  vested  interests  in  re- 
mainder subject  to  be  divested  by  the  birth  of  children,  an 
event  which  did  not  happen ;  and  Mrs.  Smaltz's  children  taking 
as  they  necessarily  do  by  descent  from  her,  are  bound  by  her 
acts  just  as  she  would  have  been  if  living  and  equally  es- 
topped by  them.  Her  children  do  not  take  as  purchasers  of 
the  share  which  she  would  become  entitled  to  at  the  death  of 
Mrs.  Devine ;  shares  so  accruing  are  not  subject  to  the  restric- 
VOL.  cxcix-~17 
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tionsy  if  any  legally  existed,  which  applied  to  the  original 
shares:  Theobald  on  Wills,  368;  Masden's  Estate,  4  Whart. 
441. 

The  claims  of  Mrs.  Williams  and  of  the  children  of  Mrs. 
Smaltz  are  disallowed. 

Exceptions  to  the  adjudication  were  dismissed  by  the  conit 

Error  amgned  was  in  dismissing  exceptions  to  adjudici^ 
tion. 

John  Q.  Johnsofiy  with  him  Henri/  N.  Smaltz^  for  appellants. 
— Mrs.  Devine  was  seized  of  a  life  estate  only  in  the  Greenwich 
Island  property :  Guthrie's  App.,  37  Pa.  10 ;  Dodson  t.  Ball, 
60  Pa.  495;  Cote  v.  Von  Bonnhorst,  41  Pa.  243;  Curtis  v. 
Longstreth,  44  Pa.  297 ;  Sheets's  Est.,  62  Pa.  267 ;  Carroll  v. 
Burns,  108  Pa.  386 ;  Giffin  s  Est.,  138  Pa.  327 ;  Nes  v.  Ram- 
say, 155  Pa.  628;  Urich's  App.,  86  Pa.  386. 

The  extent  of  the  right,  title  and  interest  of  Mrs.  Devine  in 
the  Greenwich  Island  property  was  never  the  subject  of  litiga- 
tion, and  was  never  decided  by  this  court. 

In  order  that  a  judgment  in  one  action  shall  be  conclusive 
in  another,  it  must  appear  with  convenient  certainty  tiiat  the 
question  in  controversy  was  litigated  and  decided  in  the  first ; 
and  to  be  conclusive,  the  record  must  show  the  very  matter 
claimed  to  have  been  passed  upon  wliich  is  claimed  to  be  con- 
cluded :  Williams  v.  Row,  62  Pa.  118 ;  Andrews  v.  Denison, 
16  N.  H.  469 ;  Cavanaugh  v.  Buehler,  120  Pa.  457 ;  Tams  v. 
Lewis,  42  Pa.  410 ;  Head  v.  Meloney,  111  Pa.  104 ;  Menges  v. 
Dentler,  33  Pa.  495;  Jones  v.  Vert,  121  Ind.  142;  Orr  v. 
Mercer  County  Mut.  Fire  Ins.  Co.,  114  Pa.  387 ;  Gandy  v. 
Gandy,  L.  R.  30  Ch.  Div.  58. 

Ovid  F.  Johnson^  for  appellants,  J.  Stanley  Bruner  et  aL 

U.  0.  Michener^  for  appellee. — The  question  involved  in  this 
appeal  is  res  adjudicata:  In  re  May,  L.  R.  28  Ch.  Div.  518; 
Outram  v.  Morewood,  3  East,  346 ;  In  re  Bank  of  Hindu* 
Stan,  China  &  Japan,  22  W.  Repr.  118 ;  Spencer  v.  Spencer, 
40  L.  J.  Prob.  45 ;  Bower  v.  Tallman,  5  W.  &  S.  566 ;  Mor- 
rill  V.   Morrill,   11   L.  R.  A.  155;    Orr  v.  Mercer  County 
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Mut.  Fire  Ins.  Co.,  114  Pa.  387 ;  Shelbe  v.  Strong,  128  Pa. 
315;  Chouteau  v.  Gibson,  76  Mo.  88;  Bolton  v.  Hey,  168  Pa. 
418. 

Opinion  Br  Mb.  Justice  Fbll,  April  29, 1901 : 
The  majority  of  the  court  are  of  opinion  that  all  of  the  de- 
crees appealed  from  should  be  afi&rmed  on  the  opinion  of  tbe 
learned  auditing  judge. 
The  decrees  are  afi^med. 


Braymer  v.  Commercial  Mutual  Accident  Company, 

Appellant. 

Imurance^AeeitUrU  inmrance-^Proof  of  death. 

Where  a  beneficiary  under  an  accident  insurance  policy  sends  proofs  of 
death  to  the  company  by  a  person  who  is  employed  merely  as  a  messen* 
ger,  and  without  any  other  authority  real  or  apparent  to  act  for  the  bene- 
ficiary, and  the  company  returns  the  proofs  of  death  to  such  person  with 
ootioe  to  liim  to  furnish  additional  proofs,  and  the  latter  sends  back  to  the 
oompany  the  proofs  of  death,  but  does  not  inform  the  beneficiary  of  the 
notice  to  furnish  additional  proofs,  the  company  cannot,  after  the  ezpira- 
fioQ  of  the  time  specified  in  the  policy  within  which  proof  of  death  must 
be  made,  and  after  it  has  retained  the  proofs  returned  to  it  until  the  trial, 
be  heard  to  say  that  the  proofs  had  not  been  furnished  in  time. 

An  accident  insurance  policy  issued  to  a  physician  contained  the  follow* 
log  clause:  **This  policy  covers  septic  poisonings  resulting  from  acci- 
dental incision  or  abrasion  of  the  cuticle  and  the  simultaneous  infection 
thereof  while  insured  is  perfoi*ming  a  surgical  operation  or  autopsy.^* 
The  insured  died  of  septic  poison.  On  the  day  the  insured  died  a  notice 
was  sent  to  the  company  that  death  was  due  to  "  septic  meningitis,  due  to 
infection  from  operating  on  a  case  of  septicaBmla.^^  Subsequently  proofs 
of  death  and  affidavits  were  sent  to  the  company  stating  that  the  insured 
was  infected  while  examining  a  patient,  giving  specific  details.  At  the 
trial  it  was  shown  that  the  examination  and  manipulation  described  in  the 
affidavits  came  under  the  head  of  surgical  operations.  Eeld^  that  the  proofs 
of  death  were  sufficient. 

Argued  March  26, 1901.    Appeal,  No.  862,  Jan.  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  June  T., 
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1898,  No.  1074,  on  verdict  for  plaintiff,  in  case  of  Elizabeth 
Braymer  v.  Commercial  Mutual  Accident  Company.  Before 
MrrcHBLL,  Fell,  Bbown,  Mestbbzat  and  Pottbb,  JJ.  Af- 
firmed. 

Assumpsit  on  a  policy  of  accident  insurance. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

[One  of  the  conditions  of  the  policy  is  that  **  immediate  no- 
tice of  any  accidental  injury  or  accidental  death  for  which  claim 
is  to  be  made  under  this  contract,  shall  be  given  in  writing  to 
the  secretary  of  the  company  at  Philadelphia,  with  full  partic- 
ulars of  the  accident  and  injury,  and  unless  affirmative  and 
positive  proof  of  death  or  injury,  and  that  the  same  resulted 
from  bodily  injuries  covered  by  this  contract,  shall  be  furnished 
to  the  company  within  six  months  of  the  happening  of  such 
accident,  in  case  of  such  injuries  resulting  fatally,  then  all 
claims  based  thereon  shall  be  forfeited  to  the  company." 

The  preliminary  proofs  of  claim  are  conditions  precedent. 
What  constitutes  them  is  determined  by  the  contract,  and  the 
proofs  being  in  writing,  that  is  a  question  for  the  court.  I 
have  held  that  the  proofs  made  by  the  plaintiff  in  this  case 
were  a  substantial  compliance  with  the  requirements  and  con- 
ditions of  the  policy.]  [2] 

The  defendant's  points  were  as  follows : 

1.  The  plaintiff  having  failed  to  show  that  she  furnished 
within  six  months  of  the  happening  of  the  accident  affirmative 
and  positive  proof  of  death,  and  tliat  the  same  resulted  from 
bodily  injuries  covered  by  the  certificate  of  membership,  and 
there  being  no  evidence  of  a  waiver  by  the  company  of  this 
condition  of  the  certificate,  your  verdict  must  be  for  the  de- 
fendant. Answer:  Refused.  [3] 

2.  That  under  all  the  evidence  the  verdict  should  be  for 
the  defendant.     Answer :  Refused. 

Verdict  and  judgment  for  plaintiff  for  (^,726.  Defendant 
appealed. 

Errors  assigned  were  (1)  in  admitting  the  proofs  of  loss  in 
evidence;  (2-4)  above  instructions,  quoting  them. 
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Cfkeiter  Ni  Farr^  Jr.,  with  him  Silas  W.  Pettit,  for  appellant, 
cited :  Cole  Bros.  v.  Manchester  Fire  Assurance  Co.,  188  Pa. 
345;  Cummins  y.  German  American  Ins.  Co.,  197  Pa.  61; 
Gould  y.  Dwelling  House  Ins.  Co.,  184  Pa.  570. 

S.  MorrU  Wain,  with  him  John  W.  WescoU,  for  appellee, 
cited  as  to  sufiBciency  of  preliminary  proofs :  Trippe  y.  Provi- 
dent Fund  Society,  140  N.  Y.  28 ;  McNally  y.  Phoenix  Ins.  Co., 
187  N.  Y.  889 ;  Hoffman  y.  Manufacturers'  Accident  Indemnity 
Co.,  56  Missouri  App.  801;  Smith  y.  People's  Mutual  Liye 
Stock  Ins.  Co.,  178  Pa.  16 ;  Killips  y.  Putnam  Fire  Ins.  Co.,  28 
Wis.  472;  Penna.  Fire  Ins.  Co.  y.  Dougherty,  102  Pa.  568. 

Cited  as  to  waiyer  by  estoppel:  Loyegroye  y.  Christman, 
164  Pa.  390;  Roe  y.  Dwelling-House  Ins.  Co.,  149  Pa.  94; 
Weiss  y.  American  Fire  Ins.  Co.,  148  Pa.  349 ;  Gould  y.  Dwell- 
ing-House  Ins.  Co.,  134  Pa.  570 ;  Dayis  Shoe  Co.  y.  Kittanning 
Ins.  Co.,  188  Pa.  73;  Dowling  y.  Merchants'  Ins.  Co.,  168  Pa. 
284 ;  Cummins  y.  Grerman  American  Ins.  Co.,  197  Pa.  61. 

Opinion  by  Mb.  Justice  Fell,  April  29, 1901  : 
The  policy  of  accident  insurance  on  which  suit  was  brought, 
was  issued  to  a  physician  and  contained  the  following  clause : 
**  This  policy  coyers  septic  poisoning  resulting  from  accidental 
incision  or  abrasion  of  the  cuticle  and  the  simultaneous  infec- 
tion thereof  while  the  insured  is  performing  a  surgical  operation 
or  autopsy.''  It  is  conceded  that  the  testimony  produced  at 
the  trial  was  sufficient  to  sustain  a  finding  by  the  jury  that 
Doctor  Braymer,  the  insured,  died  of  septic  poisoning  which 
resulted  from  an  accidental  abrasion  of  the  cuticle  while  per- 
forming a  surgical  operation,  and  that  the  facts  proyed  estab- 
lished a  claim  within  the  meaning  of  the  policy.  The  only 
question  presented  by  this  appeal  is  whether  the  proofs  of  death 
furnished  the  company  were  in  substantial  compliance  with 
the  requirements  of  the  policy. 

The  clause  of  the  policy  requiring  formal  proofs  is  as  fol- 
lows :  *'  Unless  affirmatiye  and  positiye  proof  of  death  or  injury 
— and  that  the  same  resulted  from  bodily  injuries  coyered  by 
this  contract,  shall  be  furnished  to  the  company  within  six 
months  of  the  happening  of  such  accident,  then  all  claims  based 
thereon  shall  be  forfeited  to  the  company."    The  insured  died 
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January  9.  On  the  same  day  notice  of  his  death  and  that  the 
cause  thereof  was  ^^  septic  meningitis,  due  to  infection  from 
operating  on  a  case  of  septicaBmia  "  was  sent  to  the  company. 

On  the  following  day  the  secretary  of  the  company  called  at 
the  house  with  two  physicians,  viewed  the  body  and  inquired 
as  to  the  facts  i*elating  to  the  injury  and  death.  He  expressed 
himself  as  satisfied  that  there  was*  an  injury,  but  in  doubt 
whether  there  was  septic  poisoning.  At  his  request  a  post- 
mortem examination  was  made  by  the  company's  physician, 
who  after  its  completion  stated  that  there  was  no  doubt  that 
death  was  caused  by  septic  poisoning.  On  February  5,  Mr. 
Jones,  a  friend  of  the  deceased,  wrote  to  the  secretary  of  the 
company  requesting  that  blank  forms  for  the  purpose  of  mak- 
ing proof  of  claim  be  sent  to  him.  He  did  this  at  his  own  in- 
stance, and  without  the  knowledge  of  the  plaintiff  or  any 
member  of  her  family.  The  blanks  were  sent  not  to  him  but 
to  the  plaintiff,  with  the  instruction  that  they  should  be  filled 
out  by  her  and  the  attending  physician.  She  employed  an  at- 
torney to  attend  to  the  matter,  and  he  prepared  not  only  her 
statement  and  that  of  the  attending  physician,  but  the  state- 
ments under  oath  of  seven  other  witnesses  as  to  the  cause  of 
death  and  the  circumstances  connected  with  it.  On  March  4, 
these  papers  were  delivered  to  the  company  by  Mr.  Jones  who 
acted  as  messenger,  and  this  was  the  only  connection  he  had 
with  the  matter  by  the  authority  or  with  the  knowledge  of  the 
plaintiff  or  of  any  one  acting  for  her. 

On  April  22,  the  company's  secretary  wrote  Mr.  Jones :  **  I 
return  herewith  proofs  submitted  by  you  on  behalf  of  the  bene- 
ficiary of  Dr.  Braymer,  on  the  ground  that  they  do  not  show 
that  the  septic  poisoning  of  Dr.  Braymer  was  received  or  in- 
curred by  him  while  performing  any  surgical  operation  or 
autopsy.  I  enclose  herewith  further  proof  blanks  which,  when 
properly  filled  out  and  returned  to  me,  will  be  laid  before  our 
board  of  directors  for  such  action  as  they  may  deem  requisite." 
Mr.  Jones  returned  the  proofs  which  were  sent  him,  to  the 
company,  mislaid  the  letter  and  blanks  and  never  informed  the 
plaintiff  that  he  had  received  them.  On  July  26,  the  plain- 
tiff's attorney  having  learned  that  the  company  required  ad- 
ditional proofs,  wrote  the  secretary  for  blanks  on  which  to 
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make  proofe,  and  was  refused  them  on  the  ground  that  six 
months  had  expired. 

All  questions  of  the  sufficiency  of  the  proof  were  withdrawn 
from  the  jury  by  the  instruction  that  they  substantially  com- 
plied with  the  requirements  of  the  policy.     Whether  this  in- 
struction ^was  based  on  the  assumption  that  as  Mr.  Jones  was 
not  the  plaintifiTs  agent,  she  never  had  notice  to  furnish  addi- 
tional proofs,  or  on  the  completeness  of  the  proofs  themselves, 
does  not  appear,  but  under  the  facts  of  the  case  it  may  be  sus- 
tained on  either  ground.     Mr.  Jones  was  a  mere  volunteer,  and 
except  in  delivering  the  papers  to  the  secretary  of  the  company 
he  had  no  authority,  real  or  apparent,  to  act  for  the  plaintiff. 
She  was  not  affected  by  the  notice  to  him  to  furnish  additional 
proofs,  and  without  this  notice  she  was  in  the  position  of  hav- 
ing furnished  proofs,  which  in  good  faith  were  intended  by  her 
as  a  compliance  with  her  duty,  and  which  were  accepted  and 
retained  by  the  company  without  objection  until  the  trial.    The 
proofs  themselves  were  sufficient  in  the  absence  of  a  specific 
objection  or  request  for  further  information.     The  policy  did 
not  require  that  the  proofs  should  be  in  writing  or  under  oath, 
and  the  written  notice,  the  affidavits,  and  the  other  proofs 
should  be  considered  together.     They  showed  that  the  cause 
of  death  was  septic  poisoning,  and  that  the  infection  took  place 
during  the  treatment  of  a  patient.     This  treatment  in  the  first 
written  notice  was  described  as  a  surgical  operation,  and  in  the 
affidavits  as  an  examination,  but  the  details  were  specifically 
stated,  and  it  was  conclusively  shown  at  the  trial  that  the  ex- 
amination and  manipulation  described  in  the  affidavits  came 
under  the  head  of  surgical  operations.     The  only  defect  in  the 
proo&  which  the  most  critical  examination  develops,  is  that 
they  did  not  show  that  the  abrasion  of  the  skin  which  made  in- 
fection possible  occurred  during  the  operation.    This  objection 
was  not  raised.     The  objection  stated  in  the  letter  of  the  com- 
pany of  April  22,  which  was  fifty-eight  days  after  it  had  re- 
ceived the  written  proof,  was  that  it  did  not  appear  that  infec- 
tion occurred  during  the  performance  of  the  operation.     This 
objection  was  not  well  founded,  and  as  it  was  the  only  objec- 
tion raised,  the  plaintiff  might  well  infer  that  in  all  other  re- 
spects the  proof  was  accepted  as  sufficient.     If  for  any  other 
reason  purely  technical  the  company  deemed  the  proofs  insuffi- 
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cient,  thej  should  have  notified  the  plaintiff  and  given  her  an 
opportunity  to  amend  them:   Gould  v.  Dwelling-House  In- 
surance Co.,  134  Pa.  570. 
The  judgment  is  affirmed. 


Tyson,  Appellant,  v.  Union  Traction  Company. 

NegHgence-^Strtet  raiUways^CoUision  between  car  and  wagan^ConiritH 
tUory  negligence. 

In  an  action  against  a  street  railway  company  to  recover  damages  for 
personal  injuries,  the  evidence  showed  that  plaintiff  drove  a  two-horse 
team,  drawing  a  load  of  hay  from  a  hotel  yard  out  upon  a  street  forty  feet 
wide  from  curb  to  curb.  The  defendant  had  two  tracks  upon  the  street, 
and  a  space  of  more  than  twelve  feet  was  left  upon  each  side  between  the 
curb  and  nearest  rail.  When  the  plaintiff  drove  out  of  the  yard,  he  stopped 
his  team  with  tiie  fixint  wheels  resting  in  the  gutter ;  he  was  upon  the  east 
side  of  the  street,  intending  to  go  north.  He  looked  up,  and  saw  a  car 
approaching  from  the  north,  coming  upon  the  south-bound  track  which  was 
the  one  most  distant  from  him.  He  testified  that  he  thought  the  car  was 
&r  enough  away  to  permit  him  to  drive  across  both  tracks  before  it  reached 
him.  He,  therefore,  started  his  team  to  go  directly  across,  and  when  his 
front  wheels  were  on  the  south-bound  track,  the  wagon  and  oar  collided, 
causing  the  injury  to  plaintiff.  There  was  nothing  to  put  tiie  motormaa 
on  notice  of  any  impending  collision,  until  the  horses  had  actually  stepped 
upon  the  track  upon  which  the  car  was  approaching.  Held,  that  plaintiff 
was  guilty  of  contributory  negligence,  and  oould  not  recover. 

Argued  March  27, 1901.  Appeal,  No.  849,  Jan  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Sept.  T., 
1898,  No.  987,  on  verdict  for  defendant,  in  case  of  John  K.  Ty- 
son V.  Union  Traction  Company.  Before  Mitchell,  Fell, 
Bbowk,  Mestbbzat  and  Potter,  JJ.    AfiBrmed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
WnjiSON,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

John  Walton  was  asked  this  question  : 

^^  Q.  How  long  after  this  collision  was  it  that  whatever  was 
said  was  said  ?  A.  It  was  only  a  matter  of  a  few  minutes. 
Q.  What  do  you  mean  by  minutes?    A.  A  few  minutes,  prob- 
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ably  not  over  four  or  fiye  at  most  Q.  Do  you  think  it  was  as 
long  as  that,  four  or  five  minutes?    A.  Possibly." 

Mr.  Savidge :  ''  Q.  Had  the  car  stated  off  ?  K.  No,  sir ;  they 
had  not  removed  the  obstruction,  they  were  in  the  act  of  doing 
that" 

The  Court:  The  witness  says  it  was  four  or  five  minutes 
afterwards  a  man  was  carried  into  the  hotel.  I  do  not  think 
under  tliose  circumstances  I  should  admit  the  evidence  as  part 
of  the  res  gestae. 

Exception  for  plaintiff.  [1] 

Plaintiff  proposed  to  show  by  Allan  G.  Landis  that  imme- 
diately after  the  accident,  before  the  crowd  had  left^  while  the 
plaintiff  was  on  the  ground,  during  the  excitement  attending, 
that  the  motorman  and  conductor  made  declarations  showing 
the  cause  of  the  accident,  and  that  the  motorman  said,  ^'  Gen- 
tlemen, I  am  sorry  this  happened,  it  was  the  company's  fault. 
If  they  had  been  along  that  morning  and  sanded  the  track  as 
usual,  I  could  have  stopped  the  car  before  it  struck  the  wagon." 

Objected  to.  Objection  sustained.  Exception  for  plain- 
tiff. [2] 

**  Q.  Did  you  hear  any  declarations  of  either  the  motorman 
or  the  conductor  in  which  there  were  stated  whether  the  tracks 
of  the  company  had  usually  been  sanded,  and  whether  they  had 
been  sanded  upon  that  morning  ?  " 

Objected  to.  Objection  sustained.  Exception  for  plain- 
tiff. [8] 

The  court  charged  as  follows : 

[It  seems  to  me  that  under  the  rulings  of  the  Supreme  Court, 
I  must  direct  the  jury  to  render  a  verdict  in  favor  of  the  de- 
fendant, and  I  so  instruct]  [4] 

Verdict  and  judgment  for  defendant     Plaintiff  appealed. 

MrroTM  assigned  were  (1-8)  rulings  on  evidence,  quoting  the 
bill  of  exceptions;  (4)  in  giving  binding  instructions  for  de- 
fendant 

OUbert  B.  Fox  and  Frank  B.  Savidge^  with  them  Henry  2>. 
Paxsanj  for  appellants. — ^The  case  was  for  the  jury:  New- 
hard  V.  Pennsylvania  R.  R.  Co.,  168  Pa.  426;  Whitman  v. 
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Penna.  R.  R.  Co.,  166  Pa.  177;  Haney  v.  Pittsburg,  etc.,  Trac- 
tion Co.,  169  Pa.  396 ;  Frame  v.  Electric  Traction  Co.,  180 
Pa.  49;  Smith  v.  Electric  Traction  Co.,  187  Pa.  110;  Woel- 
fel  T.  Federal  St.,  etc.,  Pass.  Ry.  Co.,  183  Pa.  213 ;  Muckin- 
haupt  T.  Erie  R.  R.  Co.,  196  Pa.  213. 

Thomas  Learning^  with  him  Ru%%eU  Duane^  for  appellee. — 
Burke  y.  Union  Traction  Co.,  198  Pa.  497,  rules  this  case. 

Opinion  by  Mb.  Justice  Potter,  May  6, 1901: 
Plaintiff  drove  a  two-horse  team,  drawing  a  load  of  hay,  from 
a  hotel  yard,  out  upon  Germantown  avenue.  The  roadway  at 
that  point  was  forty  feet  wide,  from  curb  to  curb.  The  de- 
fendant company  had  two  tracks  upon  the  street,  and  a  space 
of  more  than  twelve  feet  was  left  upon  each  side,  between  the 
curb  and  the  nearest  rail.  When  the  plaintiff  drove  out  of  the 
yard,  he  stopped  his  team,  with  the  front  wheels  resting  in  the 
gutter.  He  was  upon  the  east  side  of  the  street,  intending  to 
go  north.  He  looked  up,  and  saw  a  car  approaching  from  the 
north,  coming  upon  the  south-bound  track,  which  was  the  one 
farthest  from  him.  He  testifies  that  he  thought  the  car  was 
far  enough  away,  to  permit  him  to  drive  across  both  tracks,  be- 
fore it  reached  him.  He  therefore  started  his  team,  to  go  di- 
rectly across,  and  when  his  front  wheels  were  on  the  south- 
bound track,  the  wagon  and  car  collided,  causing  the  injury 
complained  of.  There  was  nothing  to  put  the  motorman  on 
notice  of  any  impending  collision,  until  the  horses  had  actually 
stepped  upon  the  track  upon  which  the  car  was  approaching. 
The  plaintiff  could  have  remained  where  he  was,  until  the  car 
passed,  or  he  could  have  turned  directly  into  the  first  track, 
which  was  the  right-hand  track  going  north.  He  did  neither, 
but  chose  to  drive  directly  across  the  street.  The  testimony 
does  not  show  how  far  the  car  was,  from  the  horses,  when  they 
first  entered  upon  the  line  of  the  south-bound  track,  but  it  was 
so  close,  that  the  team,  which  plaintiff  said  were  quick  steppers, 
had  only  time  to  barely  clear  the  track,  which  was  five  feet 
wide,  leaving  the  front  wheels,  and  the  body  of  the  wagon  to 
be  struck  by  the  car.  The  evidence  seems  to  show  that  the 
motorman  did  everything  within  his  power  to  stop  the  car,  as 
goon  as  he  had  reason  to  apprehend  a  collision.    He  put  on 
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his  brakes  so  tightly  that  the  wheels  slid.  But  whether  he 
did  or  not,  the  contributory  negligence  of  the  plaintiff  was 
most  apparent,  and  there  can  be  no  recovery  in  this  case.  The 
learned  court  below  was  entirely  right  in  directing  a  verdict 
for  the  defendant. 

The  first,  second,  and  third  specifications  of  error  are  with- 
out merit.  It  is  doubtful  if  the  declarations  of  the  motorman 
and  conductor,  which  were  sought  to  be  proven,  were  in  any 
proper  sense,  part  of  the  res  gestea.  But  even  if  admitted, 
the  evidence  could  not  affect  the  result,  as  the  contributory 
negligence  of  the  plaintiff  is  established,  beyond  question. 

The  judgment  is  affirmed. 


Harkness,  Appellant,  t^.  Caven. 

Attorney  at  km^Negligence. 

Ad  attorney  at  law  who  has  properly  drawn  an  agreement  of  sale  and 
has  given  proper  advice  in  reference  to  it,  cannot  be  held  liable  because 
the  agreement  was  not  carried  out,  where  it  appears  that  the  attorney  had 
nothing  whatever  to  do  with  the  negotiations  leading  up  to  the  agreement, 
or  with  the  subsequent  transactions  between  his  client  and  the  vendees. 

Argued  March  28, 1901.  Appeal,  No.  30,  Jan-  T.,  1901,  by 
plaintiff,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1899, 
No.  299,  refusing  to  take  off  nonsuit  in  case  of  Samuel  Hark- 
neSs  V.  Joseph  L.  Caven  and  the  Real  Estate  Title  Insurance 
and  Trust  Company  of  Philadelphia.  Before  Mitchell,  Fell, 
Bbown,  Mbstbbzat  and  Potter,  JJ.    AflSrmed. 

Trespass  for  alleged  negligence.     Before  Brbgt,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 

Error  asngned  was  refusal  to  take  off  nonsuit. 

George  Thorn  Hunsieker^  for  appellant. 

John  C.  BeU  and  John  Q-.  Johnsouj  for  appellee. 
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Opinion  by  Mr.  Justicb  Potter,  May  6, 1901 : 
The  plaintiff  agreed  with  certain  pai-ties  to  sell  to  them  his 
Btigar  refinery  and  the  machinery  therein.  After  arranging 
terms,  the  plaintiff  took  the  purchasers  to  his  lawyer,  Mr.  Joseph 
L.  Caven,  and  stating  the  substance  of  the  agreement  to  him, 
asked  to  have  it  reduced  to  writing.  This  was  done  by  Mr. 
Caven,  and  a  few  days  later,  having  been  read  over,  the  contract 
of  sale  was  signed  by  both  parties.  The  plaintiff  makes  no 
complaint,  as  to  the  drawing  of  the  agreement,  and  does  not  say 
that  it  failed  in  any  way  to  express  the  real  intention  of  the 
parties.  He  does  charge  that  the  agreement  was  not  carried 
out,  and  that  this  failure  was  due  to  the  joint  negligence  of  Mr. 
Caven  and  the  Real  Estate  Title  Insurance  and  Trust  Company. 
The  plaintiff  employed  Mr.  Caven  as  his  attorney,  but  he  seems 
to  be  imbued  with  the  idea  that  this  employment  was  to  insure 
the  success,  from  a  business  standpoint,  of  the  negotiations, 
which  he  had  undertaken  for  himself,  in  the  sale  of  the  property. 
There  is  nothing  whatever  in  the  evidence  to  justify  a  charge 
of  negligence  against  Mr.  Caven  in  his  professional  capacity. 
He  prepared  such  papers  for  the  plaintiff,  as  were  requested. 
He  gave  the  plaintiff  advice  when  it  was  asked,  and  there  is  no 
pretense  of  anything  being  wrong  with  either  the  papers  or  the 
advice.  The  only  connection  which  the  other  defendant,  the 
Real  Estate  Title  Insurance  and  Tinist  Company,  had  with  the 
case,  was  in  the  conveyancing.  The  purchasers  employed  it  to 
examine  the  title  and  make  the  deed.  After  the  deed  was  pre- 
pared, it  was  duly  executed  by  the  plaintiff  and  his  wife.  The 
maigin  which  the  plaintiff  had,  in  the  real  estate  conveyed, 
over  and  above  the  incumbrances,  was  so  small,  that  he  had  to 
give  his  check  for  $500,  and  his  note  for  $1,202,  to  the  purchasers 
in  order  to  clear  the  title  and  enable  him  to  receive  the  consid- 
eration for  this  part  of  the  transaction.  This  consideration  un- 
der the  terms  of  the  agreement  was  $1,187,  in  preferred  stock 
of  the  Phoenix  Preserving  Company,  and  was  received  by  the 
plaintiff,  as  he  testified.  The  machinery  on  the  premises  was 
not  to  pass  with  the  real  estate,  but  was,  according  to  the  con- 
tract, to  remain  under  the  control  of  the  plaintiff.  But  when 
sold,  the  proceeds  were  to  be  paid  over  to  the  Phoenix  Pre- 
serving Company,  in  exchange  for  preferred  stock.  For  some 
reason,  which  does  not  clearly  appear,  the  plaintiff  quarreled 
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with  the  purchasers,  and  a  dispute  arose  over  the  fact  that  it  was 
deemed  advisable  to  take  a  Pennsylvania  charter  instead  of  in« 
corporating  under  the  laws  of  New  Jersey.  As  a  result  the 
plaintiff  claimed  that  he  did  not  get  the  preferred  stock  which 
was  to  have  been  given  him.  However  this  may  be,  it  was 
something  with  which  neither  of  the  defendants  in  this  case, 
had  anything  to  do.  It  was  a  business  transaction  between  the 
plaintiff  and  his  vendees,  for  the  results  of  which  these  de- 
fendants were  in  no  way  responsible.  The  judgment  of  nonsuit, 
entered  by  the  learned  court  below,  was  eminently  proper. 
The  judgment  is  affirmed. 


199         2691 
32  8C  3551 


Kaiser's  Estate. 

Busband  and  unfi^Deed  of  separation— Dower^AcknowledgmefU— Ad 
of  February  24,  1770.  1  8m.  L.  307. 

A  deed  of  separation  between  husband  and  wife  freely  made  by  the 
wife  for  a  good  consideration,  and  upon  terms  advantageous  to  her,  and 
carried  into  effect  in  good  faith  by  the  parties,  will  bar  tiie  wife^s  right  of 
dower  in  her  husband^s  real  estate,  although  the  deed  was  not  acknowl- 
edged by  her  separate  and  apart  from  her  husband,  as  required  by  the 
Act  of  February  24,  1770,  1  Sm.  L.  307. 

Argued  March  18, 1901.  Appeal,  No.  808,  Jan.  T.,  1901,  by 
Katie  Doorly  et  al.,  legatees  under  the  will  of  George  J.  Kaiser, 
from  judgment  of  Superior  Court,  No.  22,  Feb.  T.,  1900,  revers- 
ing decree  of  O.  C.  Lycoming  Co.,  March  T.,  1899,  No.  24,  re- 
fusing a  writ  of  partition  in  the  estate  of  George  J.  Kaiser, 
deceased.  Before  McCollum,  C.  J.,  Mitchbll,  Fell,  Mbs- 
TBBZAT  and  PoTTEB,  JJ.    Reversed. 

Petition  for  partition. 

The  facts  are  fully  stated  in  the  opinion  of  the  Supreme  Court 

Ihror  asngwd  was  the  judgment  of  the  Superior  Court 

J.  F.  Strieby^  for  appellants. — The  courts  of  this  state  have 
sustained  agreements  of  separation  between  husband  and  wife 


Digiti 


ized  by  Google 


270  KAISER'S  ESTATE. 

Arguments — Opinion  of  the  Court.  [199  Fft. 

which  contemplate  an  immediate  and  not  a  future  or  contingent 
separation,  and  which  are  reasonable  in  their  terms  and  actually 
carried  into  effect  by  both  parties  in  good  faith,  without  regard 
to  the  mode  of  their  execution :  Walsh  v.  Kelly,  84  Pa.  84 ; 
Scott's  Est,  147  Pa.  102;  Button  v.  Hutton,  8  Pa.  100;  DQ- 
linger's  App.,  86  Pa.  362;  Hitner's  App.,  64  Pa.  114;  Com.  v. 
Richard,  131  Pa.  209. 

Counsel  for  the  appellee,  and  the  Superior  Court,  maintain 
that  deeds  of  separation  between  husband  and  wife,  affecting 
real  estate,  can  only  be  sustained  when  executed  in  conformity 
with  the  requirements  of  the  act  of  1770.  But  the  cases  passed 
upon  by  this  court  do  not  sustain  this  contention :  Scott's  Est., 
147  Pa.  102;  Fulton  v.  Moore,  26  Pa.  468;  Welsh  v.  Gates,  9 
Phila.  168. 

Seth  T.  McCormick^  with  him  Tf.  W.  Ohampi<m  and  Henry  C. 
McCormickj  for  appellees. — A  married  woman  cannot  by  the 
mere  signing  of  an  agreement  of  separation,  without  a  separate 
acknowledgment,  release  her  dower  interest  in  her  husband's 
lands :  Act  of  February  24,  1770, 1  Sm.  Laws,  807 ;  Kirk  v. 
Dean,  2  Binney,  841 ;  Thompson  v.  Morrow,  6  S.  &  R.  289 ; 
Graham  v.  Long,  66  Pa.  883 ;  Enterprise  Transit  Co.  v.  Sheedy, 
103  Pa.  492;  GUdden  v.  Strupler,  62  Pa.  400;  Pettit  v.  Fretz, 
88  Pa.  118;  Richards  v.  McClelland,  29  Pa.  886. 

Opinion  by  Mb.  Justicb  Mestbezat,  May  18, 1901 : 
George  J.  Kaiser  and  his  wife,  Catherine,  by  a  contract  dated 
August  16, 1898,  agreed  to  separate  and  thereafter  "  to  live  apart 
as  though  they  had  never  been  married."  This  contract  was 
signed,  sealed  and  acknowledged  by  the  parties  before  an  alder- 
man. There  was,  however,  no  separate  acknowledgment  by  the 
wife  as  required  by  the  Act  of  February  24, 1770, 1  Sm.  L.  807, 
Purd.  632,  pi.  22,  when  she  conveys  her  interest  in  real  es- 
tate. By  this  agreement,  Kaiser  covenanted  to  pay  his  wife 
$600  and  to  give  her  all  her  personal  property  in  their  residence, 
and  released  his  interest  in  all  the  personal  property  and  real 
estate  of  which  she  was  then,  or  thereafter  should  become^  pos- 
sessed. As  a  consideration  therefor  Mrs.  Kaiser  agreed  to  leave 
her  husband's  residence  at  once  and  to  forever  remwi  away, 
^^and,  further,  that  she  hereby  releases  and  by  these  presents 
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has  released  all  rights  that  she  may  have  become  possessed  of 
hy  the  aforementioned  marriage,  in  any  property,  money  or  other 
valoable  thing,  either  real  or  personal,  that  he  may  be  possessed 
of  at  this  time,  or  that  he  may  become  possessed  of  in  the  future, 
the  same  as  though  the  aforementioned  marriage  had  never 
taken  place."  Kaiser  paid  his  wife  the  $500  and  she  took  pos- 
session of  her  own  personal  property.  She  left  his  residence  at 
once  and  thereafter  they  remained  apart.  On  January  5, 1899, 
he  died,  leaving  a  will,  dated  April  17, 1885,  in  which  he  dis- 
posed of  all  his  property.  Mrs.  Kaiser  alleging  that  she  was 
entitled  to  dower  in  his  real  estate,  presented  her  petition  to 
the  court  below  on  May  2, 1899,  and  prayed  the  court  to  award 
an  inquest  to  make  partition  of  the  lands  of  which  her  husband 
died  seized.  The  right  of  the  widow  to  partition  was  resisted 
by  the  devisees  under  the  will  of  the  testator  and  by  his  exec- 
utor on  the  ground  that  her  right  of  dower  in  her  husband's  real 
estate  was  barred  by  the  deed  of  separation.  The  learned  judge 
of  the  orphans'  court  so  held  and  entered  a  decree  refusing  to 
award  an  inquest.  This  decree  was  reversed  by  the  Superior 
Court,  and  from  its  decree  this  appeal  was  taken. 

The  only  question  for  consideration  here  is  whether  a  deed 
of  separation  under  the  facts  of  this  case,  will  bar  the  widow's 
right  of  dower  in  the  absence  of  a  certificate  of  an  acknowledg- 
ment made  by  her  in  accordance  with  the  act  of  1770.  The  Su- 
perior Court  held  that  it  would  not  have  that  effect.  It  is 
maintained  in  support  of  this  position  that  the  reasons  requir- 
ing a  married  woman's  compliance  with  the  act  of  1770  to  make 
a  valid  conveyance  of  her  real  estate  apply  with  equal  force 
when  she  and  her  husband  execute  an  agreement  of  separation. 

It  is  well  settled  by  numerous  decisions  in  this  state  that  a 
contract  of  this  character  is  binding  on  both  parties.  To  give 
it  validity,  however,  as  against  the  wife  it  must  contemplate 
an  actual  and  immediate  separation,  must  be  based  upon  a  good 
consideration  and  be  reasonable  in  its  terms,  and  must  in  good 
faith  be  carried  into  effect  by  the  parties.  Such  deeds  of  sep- 
aration are  effective  both  at  law  and  in  equity  and  will  be  en- 
forced according  to  their  terms.  This  is  unquestionably  the 
law  of  the  state  as  estabUshed  by  the  decisions  of  this  court. 
The  reason  of  the  rule  is  apparent  from  these  decisions.  In 
none  of  the  adjudicated  cases  is  the  validity  of  the  deed  made 
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to  depend  upon  the  separate  acknowledgment  of  the  wife.  In 
Walsh  v.  Kellej,  34  Pa.  84,  the  necessity  for  the  wife's  separate 
acknowledgment  when  she  disposes  of  real  estate  is  referred  to, 
but  there  were  other  controlling  reasons  in  that  case  for  the 
court  refusing  to  enforce  the  agreement  Such  deeds  are  oblig- 
atory upon  tiie  husband  and  their  provisions  are  enforceable 
against  him  and  his  estate.  As  has  been  said,  mutuality  is  the 
essence  of  equity.  The  reason,  therefore,  for  tiiQ  enforcement 
of  the  contract  against  the  wife  is  that  it  would  be  manifest  in- 
justice and  violative  of  every  principle  of  equity,  to  permit  her 
to  disregard  and  annul  the  agreement  freely  made  by  her  for  a 
good  consideration  and  upon  terms  advantageous  to  her.  She 
cannot  retain  the  benefits  of  the  transaction  and  repudiate  her 
covenants  given  as  a  consideration  for  them.  Equity  turns  her 
away  from  its  door  and  refuses  its  assistance  in  obtaining  for 
her  the  fruits  of  a  violated  agreement.  This  is  the  effect  of  her 
deed,  regardless  of  the  acknowledgment.  It  is  not  the  form 
or  character  of  the  acknowledgment  of  the  contract,  but  the 
solemn  covenants  which  she  assumes  in  sealing  the  instrument 
and  accepting  its  benefits  that  give  it  life  and  prevent  her  from 
repudiating  it.  Against  the  provisions  of  such  a  contract,  she 
cannot  invoke  the  aid  of  the  statute  of  1770  to  enable  her  to 
perpetrate  a  fraud  on  the  other  party  to  the  agreement.  Equity 
and  good  conscience  forbid  it. 

Mrs.  Kaiser  has  no  legal  or  equitable  grounds  on  which  she 
is  entitled  to  dower  in  her  husband's  real  estate.  We  must  as- 
sume that  she  was  quite  as  willing  and  anxious  for  the  separa- 
tion as  her  husband.  After  a  shortly  wedded  life,  unhappy 
differences  arose  between  them  and  she  and  her  husband  con- 
cluded, for  various  reasons,  '^  to  live  separate  and  apart  the 
same  as  though  we  never  had  been  married.'*  There  is  no 
allegation  of  bad  faith  or  coercion  of  the  wife  by  the  husband 
in  procuring  the  deed  of  separation.  Nor  is  it  alleged  that  the 
agreement  was  unreasonable  in  its  terms  or  was  not  advantage- 
ous to  the  wife.  It  is  not  denied  that  it  was  carried  into  effect 
by  both  parties  in  good  faith,  and  that  there  was  an  actual  and 
immediate  separation  of  the  parties  which  continued  during 
the  remainder  of  the  life  of  Mr.  Kaiser.  These  facts  bring  the 
case  within  our  decisions  sustaining  the  validity  of  such  agree- 
ments and  require  us  to  enforce  Mrs.  Kaiser's  covenants  agaioBt 
her. 
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It  follows  that  the  learned  judge  of  the  orphans'  court  was 
right  in  refusing  to  award  an  inquest  for  partition  on  the  ap- 
plication of  Mrs.  Kaiser,  and  his  decree  should  have  been 
affirmed  by  the  Superior  Court 

The  decree  of  the  Superior  Court  is  reversed  at  the  costs  of 
the  appellee,  and  the  decree  of  the  orphans'  court  of  Lycoming 
county  is  afifirmed. 


Prouty,  Appellant)  t^.  Kreamer. 

Oonirael — Parol  modificoHon — Statute  oflimitaUana, 

Where  a  contract  under  seal  is  altered  by  parol,  it  all  becomes  parol ; 
but  a  mere  additional  parol  agreement,  not  changing  or  modifying  the  one 
under  seal  will  not  have  this  effect,  nor  will  a  stipulation  by  parol  releas- 
ing or  waiving  performance  of  part  of  the  covenants. 

Where  a  sealed  contract  for  the  sale  and  delivery  of  logs  is  modified  by 
parol  so  as  to  change  the  place  where  defendant  was  to  take  possession  of 
the  logs,  thus  imposing  a  different  obligation  on  him,  the  responsibility  of 
the  parties  in  diiving  them  to  the  booms,  and  also  to  change  the  price  to 
be  paid  for  the  logs,  the  sealed  contract  must  be  regarded  as  having  been 
io  far  modified  as  to  make  a  new  parol  contract  to  which  the  statute  of 
limitationa  may  be  pleaded. 

Argued  March  19,  1901.  Appeal,  No.  86,  Jan.  T.,  1901,  by 
plaintiff,  from  order  of  C.  P.  Clinton  Co.,  May  T.,  1 898,  No.  107, 
lefosing  to  take  off  nonsuit  in  case  of  Chester  Prouty  v.  Charles 
Kreamer.  Before  McCollum,  C.  J.,  Mitchell,  Fell,  Mes- 
TREZAT  and  PoTTBB,  J  J.    Affirmed. 

Assumpsit  on  a  contract  for  the  sale  and  delivery  of  logs. 
Before  May£B,  P.  J. 
The  facta  are  stated  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

C.  S.  McCormiek^  for  appellant. — ^The  specialty  was  not  al- 
tered hy  parol  so  as  to  make  a  new  contract :  McManus  v.  Cas- 
8idy,  66  Pa.  268 ;  Quigley  v.  DeHaas,  98  Pa.  297 ;  Ellmaker  v. 
Franklin  Fire.Ins.  Co.,  6  W.  &  S.  443 ;  Shaeffer  v.  Geisenberg, 
Vol.  cxcix-18 
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47  Pa.  600 ;  McCombe  v.  McKennan,  2  W.  &  S.  216 ;  Vicary 
V.  Moore,  2  Watts,  457 ;  McGrann  v.  North  Lebanon  R.  R.Co., 
29  Pa.  91 ;  Monocacj  Bridge  Co.  v.  American  Iron  Bridge 
Mfg.  Co.,  7  P.  L.  J.  67 ;  Grove  v.  Donaldson,  16  Pa.  136. 

/S.  2>.  Fur9t^  with  him  C.  Q-.  Furst,  for  appellee. — ^The  alter- 
ing of  a  written  contract  by  parol  makes  it  all  paroL  And  it  is 
certainly  more  reasonable  that  the  parol  part,  being  the  more 
'recent  expression  of  the  intention,  should  draw  to  its  nature 
the  retained  stipulations  of  the  old  contract  than  that  the  latter 
should  draw  to  it  the  parol  stipulations :  Vicary  v.  Moore,  3 
Watts,  451 ;  Ake  and  Feay's  App.,  74  Pa.  116 ;  Spangler  v. 
Springer,  22  Pa.  454;  La  wall  v.  Rader,  24  Pa.  283;  Lehigh 
Coal  &  Nav.  Co.  v.  Harlan,  27  Pa.  429. 

When  a  plaintiff  sues  on  a  covenant  which  has  been  modified 
by  parol  in  a  point  essential  to  the  defendant's  liability,  the  ac- 
tion should  be  assumpsit,  the  written  contract  treated  as  aban- 
doned or  used  no  further  than  to  mark  the  terms  and  extent  of 
the  new  stipulations :  Lehigh  Coal  &  Nav.  Co.  v.  Harlan,  27 
Pa.  429. 

Opinion  by  Mr.  Justice  Mestbbzat,  May  13, 1901 : 
By  an  agreement  under  seal,  dated  November  6, 1885,  tiie 
plaintiff  sold  to  the  defendant  certain  logs  which  were  to  be 
delivered  in  the  boom  at  Williamsport  or  Lock  Haven  as  de- 
fendant might  prefer,  in  the  spring  of  1886.  The  price  was  to 
be  paid  in  instalments  when  the  "  logs  were  delivered  in  ac- 
cordance with  the  agi*eement  and  scaled  straight  and  sound 
from  the  Williamsport  and  Lock  Haven  booms."  The  logs 
were  to  be  scaled  on  the  bank  by  a  man  paid  by  the  plaintiff 
and  as  they  were  taken  from  the  boom,  by  a  man  paid  by  the 
defendant. 

This  action  was  brought  February  14,  1898,  to  recover  for 
the  lumber  sold  and  delivered  in  pursujince  of  the  contract, 
**  together  with  the  parol  changes  in  the  contract "  as  set  forth 
in  the  statement.  It  is  aveiTed  in  the  statement  that  on  or 
about  March  31, 1886,  after  defendant  had  failed  to  comply 
with  the  sealed  contract  by  scaling  the  logs  and  making  pay- 
ment according  to  its  terms,  ^Hhe  defendant  requested  the 
plaintiff  to  so  change  the  terms  of  said  contract  that  he»  the 
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defendant^  would  take  charge  of  all  logs  banked  or  ready  to  be 
thrown  into  the  stream  and  driven  on  the  next  flood,  and  would 
drive  the  same  to  ike  booms  at  Williamsport  and  Lock  Haven 
on  the  spring  floods  of  1886,  and  become  responsible  for  the 
payment  to  the  plaintiff  for  the  logs,  according  to  the  scales 
made  by  the  regular  boom  scalers  at  the  booms.  Defendant 
further  agreed  to  become  responsible  for  all  logs  which  he 
should  fail  to  drive  into  the  booms  on  the  spring  floods  of  1886. 
And  in  pursuance  of  said  arrangement,  plaintiff  suffered  the 
defendant  to  take  possession  and  drive  the  logs  in  accordance 
with  his  request  and  agreement." 

The  plaintiff  further  avers  in  his  statement  ^^that  in  pur- 
suance of  the  said  contract  and  the  said  changes  or  modifica- 
tions therein,  as  hereinbefore  set  forth,"  he  placed  certain  logs 
upon  the  bank  of  the  stream,  which,  ^*  according  to  the  terms 
of  the  contract  and  its  amendment  or  supplement,"  went  into 
the  defendant's  possession  and  were  removed  away  from  the 
landings  under  his  charge.  In  the  statement,  certain  credits 
are  allowed  the  defendant,  among  which  is  one  of  fifty  cents 
per  thousand  feet  for  driving  the  logs. 

The  defendant  pleaded  non  assumpsit,  payment,  set-off  and 
the  statute  of  limitations.  On  the  trial  of  the  cause,  after  the 
plaintiff  had  closed  his  testimony,  the  court  granted  a  compul- 
sory nonsuit,  which  it  subsequently  refused  to  take  off.  This 
18  assigned  for  error. 

The  defendant  alleges  that  the  claim  of  the  plaintiff  is  barred 
by  the  statute  of  limitations,  that  the  sealed  contract  between 
the  parties  was  so  far  modified  and  altered  by  a  subsequent 
parol  agreement  that  it  all  became  parol,  and  hence  after  six 
years  no  action  could  be  maintained  upon  it.  The  plaintiff 
denies  that  there  was  any  material  alteration  in  the  original 
contract  and  that  the  alleged  modifications  did  not  convert  it 
into  a  parol  agreement,  and  thereby  enable  the  defendant  to 
interpose  the  bar  of  the  statute  of  limitations. 

In  La  wall  v.  Rader,  24  Pa.  285,  Mr.  Justice  Knox,  speaking 
for  the  court,  says :  "  Where  a  contract  under  seal  is  altered  by 
parol,  it  all  becomes  paroL  But  a  mere  additional  parol  agree- 
ment, not  changing  or  modifying  the  one  under  seal,  will  not 
have  this  effect.  Nor  will  a  stipulation  by  parol  releasing  or 
waiving  performance  of  part  of  the  covenant    The  test  of 
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coUison,  said  Chief  Justice  Gibson  in  EUmaker  v.  Franklin 
Fire  Insurance  Co.,  6  W.  &  S.  439,  *  was  the  capacity  of  the 
two  contracts  to  be  executed  together.  Where  that  can  be 
done  the  one  is  not  substituted  for  the  other,  and  where  there 
is  in  fact  substitution  it  operates  as  abandonment,  the  specialty 
being  relinquished,  except  as  matter  of  reference,  for  the  terms 
of  the  parol  contract  which  has  supplanted  it.'  " 

It  will  be  observed  by  reference  to  the  statement  that  the 
sealed  contract  was  changed  by  agreement  of  the  parties,  and 
that  in  pursuance  of  the  modification  of  the  agreement,  the  logs 
were  delivered  to  the  defendant  on  the  bank  of  the  stream. 
The  changes,  therefore,  were  not  meie  waivers  of  conditions 
precedent  to  the  right  of  the  plaintiff  to  recover  and  which 
would  not  prevent  the  plaintiff  from  sustaining  the  action. 
Did  they  materially  change  the  original  contract  so  that  it  and 
the  subsequent  parol  agreement  could  not  be  executed  together? 

The  sealed  contract  required  the  plaintiff  to  drive  the  logs 
into  the  boom  at  Williamsport  where  they  were  to  be  delivered 
to  the  defendant.  The  price  named  in  the  agreement  was  based 
upon  a  delivery  at  that  point.  The  parol  contract,  however, 
required  the  defendant  to  ^'  take  charge  of  all  logs  banked  or 
ready  to  be  thrown  into  the  stream  "  and  to  drive  them  to  the 
booms  at  Williamsport  and  Lock  Haven.  The  defendant  was 
also  to  be  responsible  for  the  logs  which  he  failed  to  drive  into 
the  booms.  This  agreement,  therefore,  changed  the  sealed 
contract  as  to  the  place  where  the  defendant  was  to  take  pos- 
session of  the  logs,  the  responsibility  of  the  parties  in  driving 
them  to  the  booms,  and,  as  shown  by  the  statement^  the  price 
to  be  paid  for  the  lumber.  It  is  claimed  by  the  plaintiff  that 
the  price  remained  the  same  and  that  the  defendant  was  paid 
by  the  plaintiff  for  driving  the  logs  to  the  boom.  We  think 
these  modifications  of  the  contract  were  material  and  changed 
the  liability  of  the  parties.  The  changes  are  averred  in  the 
statement  to  have  been  made  by  agreement  of  the  parties,  and 
hence  the  whole  contract  became  a  parol  agreement  By  the 
sealed  agreement  there  was  no  liability  on  the  defendant  for 
the  logs  until  they  were  delivered  to  him  at  the  boom.  By  the 
parol  alterations,  the  defendant  was  to  take  possession  of  the 
logs  on  the  bank  and  drive  them  to  the  boom.  This  imposed 
a  different  obligation  on  the  defendant,  not  contemplated  or 
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indnded  in  the  original  contract.  The  defendant  was  hy  the 
new  contract  to  he  responsible  for  all  logs  he  failed  to  drive 
into  the  booms  on  the  spring  floods  of  1886.  This  created  a 
different  and  distinct  liability  not  imposed  by  the  sealed  con- 
tract, which  required  the  defendant  to  pay  only  for  such  logs 
as  were  **  scaled  straight  and  sound  from  the  Williamsport  and 
Lock  Haven  booms."  The  changes  in  the  original  contract 
just  noted,  necessarily  resulted  in  a  change  of  the  defendant's 
liability  as  to  the  amount  due  on  the  contract.  The  plaintiff 
in  his  statement  allows  the  defendant  a  credit  of  fifty  cents  per 
diousand  feet  for  driving  the  logs.  There  is  no  provision  in  the 
terms  of  the  original  contract  requiring  the  defendant  to  drive 
the  logs  to  the  boom,  and  there  is  none  allowing  him  a  credit 
of  any  sum  for  such  services.  This  is  likewise  a  change  made 
by  the  subsequent  parol  contract. 

It  is  apparent  that  the  parol  modifications  were  not  an  addi- 
tional agreement,  nor  were  they  mere  waivers  of  part  of  the 
covenants  contained  in  the  sealed  contract.  It  is  equally  clear 
that  the  two  contracts  could  not  be  performed  together.  If  the 
terms  of  the  original  agreement  had  been  carried  out,  the  logs 
would  have  been  delivered  in  the  booms  by  the  plaintiff  with- 
out any  responsibility  therefor  on  the  defendant,  and  he  could 
be  compelled  to  pay  for  those  only  which  were  scaled  to  him 
from  the  booms.  If,  however,  the  parol  agreement  was  effective 
and  is  to  be  enforced,  the  defendant  should  have  received  the 
logs  on  the  bank  and  taken  them  to  the  boom  on  his  own  re- 
sponsibility. This  he  did  by  a  contract  with  the  plaintiff,  and 
hence  his  liability  arises  on  the  modified  agreement. 

We  treat  the  statement  and  its  averments  as  they  stood  at 
the  time  the  nonsuit  was  granted,  regardless  of  the  subsequent 
action  of  the  court  in  permitting  the  amendment.  The  part  of 
the  statement  sought  to  be  eliminated  was  clearly  an  admission 
advantageous  to  the  defendant. 

It  follows  that  the  sealed  contract  must  be  regarded  as  hav- 
ing been  so  far  modified  as  to  make  a  new  parol  contract  be- 
tween the  parties,  and  that  the  statute  of  limitations  is  a  bar  to 
the  action. 

The  learned  trial  judge  committed  no  error  in  granting  the 
nonsuit  and  the  judgment  is  affirmed. 
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!_??i     *  ^"^l  Commonwealth  ex  rel.  O'Rourke,  Appellant,  v.  Davis. 

199        278  y      rr  -7 

28  SO   fi02 
28  SC  ^95        School  law^  Selection  of  school  sites  in  PhUadelphic^—Ads  of  March  3, 

1818,  P.  X.  124;  AprU  16.  1845.  P.  L.  602;  February  2.  1854,  P.  L,  21 ; 
ilpra  21.  1855.  P.  Zr.  264;  AprU  5,  1867,  P.  Z.  779;  March  15,  1870, 
P.  L,  487 ;  June  1,  1885,  P.  X.  37 ;  AprU  25,  1889,  P.  X.  50. 

The  board  of  public  education  of  the  city  of  Philadelphia,  and  not  the 
councils  of  the  city,  is  empowered  to  select  and  choose  sites  for  the  pub- 
lic schools  of  the  city.  The  members  of  the  board  of  public  education, 
therefore,  cannot  be  compelled  to  draw  a  warrant  for  the  purchase  money 
of  a  lot  selected  and  purchased  by  the  city  councils  for  school  purposes. 

While  the  city  councils  have  no  power  to  choose  the  site  of  a  school 
building,  there  can  be  no  objection  to  an  ordinance  of  councils  directing 
the  city  solicitor  to  examine  and  approve  the  title,  and  authorizing  him  to 
cause  a  conveyance  of  a  lot  to  be  made  to  the  city  for  school  purposes, 
provided  the  site  has  been  selected  by  the  board  of  public  education. 

Argued  March  25, 1901.  Appeal,  No.  234,  Jan.  T.,  1900, 
by  plaintiff,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1900,  No.  89,  refusing  mandamus  in  case  of  Commonwealth 
ex  rel.  Michael  O'Rourke  v.  Charles  E.  Davis  and  others,  con- 
stituting the  department  of  education  under  the  act  of  June  1, 
1885.  Before  Mitchell,  Fell,  Brown,  Mestrbzat  and 
PoTTEB,  JJ.    AflSrmed. 

Petition  for  mandamus. 

The  facts  are  stated  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  refusal  to  award  mandamus. 

E,  Hunn  Sanson^  with  him  David  W.  Sellers^  for  appellant, 
cited :  City  of  Phila.  v.  Johnson,  47  Pa.  382 ;  Pen^ott  v.  Phila^ 
83  Pa.  479 ;  Com.  v.  PhUa.,  176  Pa.  688 ;  Com.  v.  Phila.,  180 
Pa.  12. 

James  Alcorn^  assistant  city  solicitor,  with  him  John  L.  Ktnr 
sey,  city  solicitor,  for  appellee,  cited :  Phila.  v.  Johnson,  47  Pa. 
882;  Perrott  v.  Phila.,  83  Pa.  479;  Phila.  v.  McManes,  175 
Pa.  28. 

Opinion  by  Mr.  Justice  Mestrbzat,  May  18, 1901 : 
The  city  of  Philadelphia  by  an  ordinance  of  councils  ap* 
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proved  June  17, 1898,  authorized  a  loan  of  "$900,000  for  the 
completion  of  the  boys'  high  school  and  erection  of  new  school 
buildings,"  and  the  councils  by  an  ordinance  approved  Decem- 
ber 28,  1898  made  an  appropriation,  being  item  59  of  the  an- 
nual appropriation  to  the  board  of  public  education  for  the 
year  1899,  "  for  purchase  of  lots  and  erection  of  new  build- 
ings, $300,000,  subject  to  future  legislation  by  councils."  By 
an  ordinance  approved  March  27,  1899,  the  councils  directed 
the  city  solicitor  to  examine  the  title  to  a  certain  lot  of  ground 
in  the  25th  ward,  owned  by  Michael  O'Rourke,  the  relator, 
and  if  he  approved  of  the  title,  he  was  instructed  to  cause  a 
conveyance  of  the  lot  to  be  made  to  the  city  for  school  pur- 
poses, the  price  therefor  not  to  exceed  the  sum  of  $25,000,  to 
be  paid  out  of  item  59  in  the  annual  appropriation  to  the  board 
of  public  education  for  the  year  1899.  The  city  solicitor 
examined  and  approved  the  title  and  for  a  consideration  of 
125,000,  caused  a  conveyance  of  the  lot  to  be  made  to  the  city 
for  school  purposes. 

Mr.  O'Rourke  requested  the  board  of  public  education  to 
draw  a  warrant  in  his  favor  for  the  consideration  named  in  the 
deed,  which  it  declined  to  do.  He  thereupon  presented  his 
petition  to  the  court  below,  setting  forth  the  facts  and  pray- 
ing for  an  alternative  mandamus  against  the  members  of  the 
board.  The  writ  was  awarded.  The  respondents  made  a  re- 
turn to  the  writ  and  averred  as  reasons  for  their  refusal  to 
draw  the  warrant  in  favor  of  the  relator,  that  the  lot  of  ground 
had  not  been  selected  or  chosen  by  them,  or  by  any  of  their 
committees,  that  the  lot  is  utterly  unfit  for  the  purposes  of  a 
school  building,  that  the  price  was  too  high  to  justify  the  re- 
spondents in  selecting  it,  and  more  desirable  pieces  of  ground 
in  that  locality  were  offered  for  less  price ;  that  by  virtue  of 
certain  acts  of  assembly  therein  cited  the  respondents  are  alone 
invested  with  authority  to  procure  and  select  lots  for  school 
purposes,  and  as  the  lot  of  relator  was  not  selected  or  procured 
by  them  they  cannot  be  required  to  draw  a  warrant  against  the 
appropriation  made  to  them  for  the  purchase  of  school  lots  and 
erection  of  school  buildings.  It  is  further  averred  in  the  return 
that  as  the  councils  appropriated  the  sum  of  $300,000  *'  for  the 
purchase  of  lots  and  erection  of  new  buildings,"  the  right  to 
expend  and  use  the  said  appropriation  for  the  purposes  men- 
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tioned  is  vested  solely  in  the  respondents,  and  is  not  subject 
to  the  control  or  direction  of  the  councils.  To  the  return  the 
relator  filed  a  demurrer  alleging  that  the  matters  in  the  return 
^^  are  not  sufficient  in  law  to  preclude  the  relator  from  haying 
the  writ  of  peremptory  mandamus."  The  court  below  over- 
ruled the  demurrer  and  refused  the  mandamus.  This  is  as- 
signed for  error. 

There  is  but  a  single  question  involved  in  this  controversy 
and  that  is,  whether  the  board  of  public  education  of  the  city  of 
Philadelphia  is  empowered  to  select  and  choose  sites  for  the 
public  schools  of  the  city.  If  that  authority  is  vested  in  the 
board,  its  members  cannot  be  compelled  to  draw  a  warrant  for 
the  purchase  money  of  a  lot  selected  and  purchased  by  the  city 
councils  for  school  purposes.  The  court  below  held  that  the 
power  to  make  the  selection  of  the  lot  was  in  the  board,  and  we 
agree  with  the  conclusion. 

The  Act  of  March  8,  1818,  P.  L.  124,  erected  the  city  and 
county  of  Philadelphia  into  ^^  the  first  school  district  of  the  state 
of  Pennsylvania,"  and  divided  it  into  seven  sectional  districts, 
the  city  being  designated  as  "  the  first  section."  Each  sectional 
district  appointed  a  certain  number  of  directors  who  elected 
"one  suitable  person  from  among  themselves,  for  every  six 
directors,  to  be  members  of  a  select  body,  to  be  called  *  the 
controllers  of  the  public  schools  for  the  city  and  county  of 
Philadelphia.' "  This  body  was  empowered  to  determine  the 
number  of  schoolhouses  to  be  erected  in  every  section,  to  limit 
the  expense  of  erecting  and  establishing  the  same,  to  establish 
a  model  school  and  to  provide  suitable  books  for  the  pupils,  and 
it  had  general  superintendence  over  the  schools.  The  Act  of 
April  16, 1845,  P.  L.  602,  made  the  controllers  a  body  politic 
with  power  to  take  and  hold  real  estate  for  school  purposes  and 
to  dispose  of  the  same,  and  vested  in  them  all  property  held  in 
trust  for  former  boards.  The  Act  of  February  2, 1854,  P.  L. 
21,  provided  that  no  money  should  be  withdrawn  from  the  city 
treasury  except  it  had  been  previously  appropriated  by  councils 
for  the  puipose  for  which  it  was  drawn,  and  required  the  con- 
trollers to  furnish  the  councils  the  amount  that  would  be  neces- 
sary for  the  support  of  the  public  schools,  thereupon  the  councils 
were  to  direct  the  amount  to  be  applied  and  paid  by  the  city 
treasurer  to  schools  and  other  purposes.     The  act  also  required 
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the  directoiB  of  each  ward  to  elect  one  of  their  number  a  con- 
troller, and  vested  the  title  to  all  school  property  in  the  city  of 
Philadelphia.     By  the  Act  of  April  21,  1855,  P.  L.  264,  no 
contract  for  the  construction  of  a  schoolhouse  could  become 
binding  on  the  city  without  an  ordinance  therefor.     The  Act  of 
April  5, 1867,  P.  L.  779,  authorized  the  court  to  appoint  the 
board  of  controllers,  and  the  Act  of  March  15, 1870,  P.  L.  437, 
designated  it  as  **the  board  of  public  education  of  the  first 
school  district  of  Pennsylvania."     In  the  act  of  February  18, 
1871,  it  is  provided :  "  Whenever  the  board  of  public  education 
of  the  city  of  Philadelphia  has  determined  upon  the  erection  of 
a  new  schoolhouse,  and  the  councils  of  the  city  of  Philadelphia 
have  made  an  appropriation  of  money  to  build  the  same,  all 
matters  in  connection  with  the  erection  of  said  schoolhouse  shall 
be  under  the  direction  of  said  board  of  public  education."    The 
Act  of  June  1, 1885,  P.  L.  37,  continued  the  department  of  pub- 
lic education  as  one  of  the  departments  of  the  city  of  Philadel- 
phia.    By  the  Act  of  April  25,  1889,  P.  L.  50,  it  is  provided 
that  **'  whenever  the  boai-d  of  public  education  ....  shall  be 
unable  to  procure  such  sites  as  they  may  deem  desirable  or  ex- 
pedient for  the  erection  of  schoolhouses  ....  by  agreement 
with  the  owner  of  the  land,  it  shall  and  may  be  lawful  for  the 
said  board  ....  after  the  passage  of  the  ordinance  by  the  coun- 
cils authorizing  such  entry  and  occupancy,  to  enter  upon  and 
occupy  grounds  sufficient  for  the  purpose,  and  to  use  and  oc- 
cupy the  same  for  the  purpose  of  erecting  thereon  a  school- 
house.'*     The  act  then  provides  for  the  assessment  of  damages. 
The  above  legislation  is  all  that  has  been  called  to  our  atten- 
tion which  affects  the  question  under  consideration.     In  1864, 
this  court  in  Johnson  v.  City  of  Philadelphia,  47  Pa.  384,  said : 
"  From  an  examination  of  the  acts  of  assembly,  to  which  our 
attention  has  been  directed  in  this  case,  it  is  apparent  that  every- 
thing pertaining  to  the  public  schools,  within  the  city  and  county 
of  Philadelphia,  has  been  committed  to  the  board  of  controllers, 
excepting  only  the  public  purse,  which  has  been  kept  carefully 
in  the  hands  of  the  city  coimcils."     The  legislation  since  that 
date  has  more  surely  and  firmly  placed  with  the  board  of  public 
education  everything  pertaining  to  the  public  schools  of  the  city. 
The  financial  affairs  of  the  city  are  controlled  by  the  councils, 
and  without  the  authority  of  that  body,  previously  obtained,  no 
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funds  of  the  ciiy  can  be  used  for  any  purpose.    That  must  be 
conceded.     But  having  appropriated  the  funds  for  school  pur- 
poses, the  duty  of  the  councils  has  been  performed,  and  that  of 
the  board  of  public  education  commences.    The  ordinance  of 
December  28, 1898,  placed  the  sum  of  $300,000  to  the  credit  of 
the  board  of  public  education  ^^  for  the  purchase  of  lots  and  erect- 
ing new  buildings.^'    For  these  purposes,  this  fund  was  at  the 
command  of  the  board  to  be  disbursed  on  warrants  drawn  by  it. 
If  such  was  not  the  purpose  of  the  appropriation  and  it  was  not 
the  intention  that  the  board  should  select  the  site  and  pay  for  it 
out  of  the  appropriation,  why  should  the  councils  put  the  money 
in  the  hands  of  the  board  for  the  purpose  ?    If  the  power  of 
choosing  the  location  for  the  schoolhouse  was  vested  in  the 
councils,  they  should  not  have  appropriated  to  the  board  the 
money  "  for  the  purchase  of  lots,"  but  should  have  retained  the 
fund  in  their  own  hand  and  applied  it  directly  to  that  purpose. 
This  appropriation  was  for  two  purposes,  viz :  **  for  the  purchase 
of  lots  and  erecting  new  buildings."     The  money  for  both  ob- 
jects was  under  the  control  of  the  board  and  was  to  be  expended 
by  it  in  carrying  out  the  purposes  for  which  the  fund  was  ap- 
propriated.    The  act  of  1818  authorized  the  controllers  to  de- 
termine the  number  of  schoolhouses ;  the  act  of  1871  required 
the  board  of  public  education  to  determine  when  a  house  should 
be  built  and  placed  under  its  direction  ^'  all  matters  in  connec- 
tion with  the  erection  of  said  schoolhouse,"  and  the  act  of  1889 
empowered  the  board,  if  it  should  be  unable  to  procure  a  desir- 
able or  expedient  site  for  a  schoolhouse  by  agreement  with  the 
owner,  to  condemn  suflScient  ground  for  the  purpose.     The  in- 
tention of  this  legislation  is  manifest.     The  board  was  to  select 
a  site  and  erect  a  new  building  when  it  was  needed  with  the 
funds  appropriated  by  councils  for  the  purpose.    The  selection 
of  the  site  was  a  matter  pertaining  as  much  to  the  public  schools 
as  the  erection  of  the  building.     Both  legitimately  belonged  to 
the  board  of  public  education,  created  for  the  special  puipose 
of  effectively  canying  out  the  public  school  system  of  the  city 
of  Philadelphia. 

There  can  be  no  objection  to  an  ordinance  of  councils  directing 
the  city  solicitor  to  examine  and  approve  the  title  and  author- 
izing him  to  cause  a  conveyance  of  the  lotto  be  made  to  the  city 
for  school  purposes.    This  is  the  proper  procedure  to  enable  the 
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city  to  obtain  a  title  to  the  premises.  The  ordinance  of  March  27, 
1899,  was  to  that  extent  proper  and  necessary.  An  appropria- 
tion to  pay  the  purchase  money  of  a  lot  had  been  made  by  a 
prior  ordinance.  Hence  none  need  have  been  made  in  the  ordi- 
nance of  March  27.  But  this  ordinance  was  premature.  The 
board  of  public  education  had  not  selected  or  procured  a  site 
for  the  schoolhouse,  and  until  it  had  done  so  the  councils  could 
take  no  steps  to  secure  the  title.  There  was  no  occasion  for 
the  ordinance  at  the  time  it  was  passed. 

It  follows  that  the  board  of  public  education  not  having  se- 
lected the  relator's  lot  for  school  purposes  is  not  required  to 
draw  a  warrant  on  the  school  fund  to  pay  for  the  property.  That 
is  the  only  question  for  determination  and  the  other  questions 
suggested  by  the  opinion  of  the  court  below  and  on  the  argument 
here  need  not  be  considered. 

There  was  no  error  in  refusing  the  mandamus  and  the  judg- 
ment is  affirmed. 


Hale  &  Kilbum  Manufacturing  Company,  Appellant,  v. 

Norcross. 

BquUy^Specific  petformance  ofcarUrcust—Parol  o^ract--Pateni8—Evi' 
dence. 

A  finding  by  the  trial  judge  in  an  equity  suit  that  an  alleged  parol  agree- 
ment by  an  employee  to  assign  to  his  employer  certain  patents  for  inven- 
tions which  he  had  devised  in  consideration  of  an  increase  of  8alar}%  did 
not  exist,  will  not  be  reversed,  in  the  absence  of  clear  error,  where  it  ap- 
pears from  the  record  that  the  trial  judge  considered  all  the  circumstances, 
sod  drew  his  conclusions  after  a  most  careful  examination  of  the  testi- 
mony ;  and  this  is  the  case  although  four  witnesses  may  have  testified  to 
^e  existence  of  the  contract,  while  but  a  single  witness,  the  defendant, 
<)eniedit. 

Argued  March  27, 1901.  Appeal,  No.  17,  Jan.  T.,  1901,  by 
plaintiff,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  June  T.,  1899, 
No.  880,  dismissing  bill  in  equity  in  case  of  The  Hale  &  Kil- 
IwiTn  Manufacturing  Company  v.  William  M.  Norcross.  Be- 
fore MiTCHBLL,  Fbll,  Bbown,  Mestbezat  and  Pottbe,  JJ. 
Affirmed. 
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Bill  in  equity  for  an  injunction. 

SXTLZBEBOEB,  J.,  filed  the  following  opinion : 

This  cause  came  on  for  trial  on  bill,  answer  and  proofs  on 
November  1J2,  1899,  and  was  duly  heard  on  that  day  and  on 
the  following  day. 

The  plaintiff  prayed  for  an  injunction  commanding  defend- 
ant to  assign  to  it  certain  letters  patent,  and  also  restraining 
the  defendant  from  assigning  to  any  other  person  the  said 
letters  patent,  applications  therefor  or  licenses  thereunder. 

The  substantive  averments  on  which  this  prayer  for  relief  is 
based  are  as  follows :  That  the  plaintiff  is  a  maker  of  car  seatB, 
that  in  September,  1887,  it  employed  the  defendant  as  foreman 
of  its  machine  shop  at  a  salary  of  $25.00  a  week ;  that  on  Jan- 
uary 1, 1888,  his  salary  was  increased  to  )(1,650  per  year;  that 
on  December  31,  1888,  he  asked  for  a  further  increase  which 
was  granted  in  consideration  of  his  oral  agreement  with  the 
plaintiff  to  exercise  his  best  efforts  and  his  inventive  faculties 
for  the  purpose  of  devising  new  constructions  and  making  im- 
provements in  the  articles  made  by  the  plaintiff,  and  particularly 
in  car  seats,  and  that  he  would  assign  all  such  new  construc- 
tions or  improvements  as  he  might  devise  or  invent  to  the 
plaintiff  without  further  consideration,  for  its  sole  benefit  and 
advantage.  That  the  defendant  left  plaintiff's  employment  on 
May  31, 1899.  That  of  defendant's  inventions  during  his  em- 
ployment he  assigned  to  plaintiff  patent  No.  436,313,  applied 
for  December  12,  1899,  and  issued  September  9,  1890,  and 
patent  No.  605,124,  applied  for  July  23, 1897,  and  issued  June  7, 
1898.  That  other  inventions  of  the  defendant  during  his  afore- 
said employment  have  been  patented  for  the  defendant's  benefit 
without  the  plaintiff's  knowledge  or  consent  as  follows :  Pat- 
ent No.  551,326,  applied  for  October  4,  1894,  issued  Decem- 
ber 10,  1895,  for  reversible  car  seats ;  patent  No.  610,719, 
applied  for  April  7, 1898,  issued  September  13,  1898,  for  im- 
provement in  car  seats ;  patent  No.  623,255,  applied  for  Jan- 
uary 11, 1898,  issued  April  18,  1899,  for  improvement  in  car 
seats ;  and  patent  No.  623,256,  applied  for  June  20, 1898,  issued 
April  18, 1899,  for  improvement  in  car  seats.  That  the  plain- 
tiff has  demanded  the  assignment  of  the  last-named  four  patents 
tendering  to  defendant  reimbursement  for  cost  and  expendi- 
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tures,  but  the  latter  refuses  to  assign.  That  the  defendant  has 
applied  for  patents  on  other  inventions  made  during  his  em- 
ployment with  the  plaintiff  and  to  the  benefit  of  which  by  as- 
signment plaintiff  is  entitled.  But  that  the  defendant  refuses 
to  disclose  to  plaintiff  what  such  inventions  are.  That  the 
defendant  intends  to  assign  the  patents  issued  to  him  or  grant 
Ucenses  thereunder  to  business  competitors  of  plaintiff. 

The  defendant  by  his  answer  denies  the  oral  agreement  to 
invent  and  assign  on  which  the  bill  is  based.  He  explains 
that  the  patents  by  him  assigned  to  plaintiff  were  for  inven- 
tioDS  made  by  him  at  the  plaintiff's  special  request  at  its  shop, 
in  the  time  paid  for  by  it,  with  its  materials  and  with  the  aid 
of  its  workmen ;  and  that  the  patents  were  applied  for  and  as- 
signed at  the  plaintiff's  request  and  expense. 

He  further  avers  that  for  the  other  inventions  and  the  patents 
therefor  taken  and  retained  in  his  own  name  he  used  his  own 
time,  materials  and  money,  and  that  the  plaintiff  has  no  right 
in  them. 

He  denies  that  the  plaintiff  ever  requested  an  assignment  of 
the  letters  patent  last  referred  to  or  ever  tendered  reimburse- 
ment for  cpst  and  expenditures.  He  further  denies  any  present 
intention  to  sell  or  assign  or  grant  licenses. 

The  important  question  of  fact  in  dispute  is  whether  the 
agreement  of  December  81, 1888,  was  made,  as  alleged  by  the 
plaintiff. 

The  claim  of  the  plaintiff  is  that  the  agreement  was  oral, 
that  it  was  made  on  a  day  not  precisely  fixed,  but  a  little  earlier 
than  January  1, 1889,  at  the  plaintiff's  building,  48  and  50 
North  Sixth  street,  in  Mr.  Kilbum's  office  in  the  rear  of  the 
store,  and  that  there  were  present  the  defendant,  Henry  S.  Hale, 
Cheyney  Kilbum,  Artemus  Kilbum  and  J.  Warren  Hale,  the 
latter  being  the  officers  of  the  company.  All  of  these  parties 
testified  except  Chejmey  Kilbum,  who  died  in  1894. 

The  evidence  of  J.  Warren  Hale  on  this  particular  point  is : 

^'Mr.  Norcross  asked  for  this  increase  of  salary,  and  stated 
that  if  we  would  give  him  ^2,000  a  year  he  would  devote  his 
best  efforts  to  improving  our  car  seats  and  other  things  manu- 
factured by  the  concern,  and  if  any  patents  were  obtained  he 
would  assign  them  to  the  company."  The  engagement  was  for 
one  year  from  January  1,  1889. 
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Mr.  Henry  S.  Hale's  narrative  is  as  follows : 

*^  Mr.  Norcross  said  that  if  we  would  pay  him  $2,000  a  year, 
he  would  use  his  best  efforts  to  improve  our  oar  seats  and  other 
articles  of  machinery,  and  so  forth,  and  if  he  succeeded  in  get- 
ting up  anything  worthy  of  a  patent,  he  would  assign  the  same 
to  us  free  of  charge,  or  words  to  that  effect.  We  also  agreed, 
at  that  time,  that  he  wasn't  to  be  charged  for  any  lost  time,  and 
he  was  not  to  charge  us  for  any  overtime."  It  was  about  Christ- 
mas time,  the  last  days  of  December,  1888. 

Mr.  Artemus  Kilbum  was  the  superintendent  of  the  manu- 
facturing department,  though  not  an  oflScer  of  the  company. 
His  recollection  of  the  conversation  is  as  follows : 

"  Mr.  Norcross  came  in  and  said  to  my  brother,  *  Mr.  Kilbum, 
I  want  my  wages  raised.'  He  asked  him  how  much.  He 
wanted  $2,000  a  year.  It  was  agreed  to  pay  him  the  $2,000  a 
year  with  the  underatanding  that  he  should  do  his  very  best  to 
make  all  improvements  possible  for  our  interest.  My  brother 
said  it  didn't  make  so  much  difference  what  we  paid  him,  if  he 
only  worked  for  us,  and  he  agreed  to  do  the  very  best  he  could, 
and  if  he  made  any  improvement  in  car  work,  or  any  work 
about  our  place,  worthy  of  being  patented,  he  would  get  it  pat- 
ented and  assign  it  over  to  us." 

On  cross-examination  it  appeared  that  this  witness  had  on  a 
prior  occasion,  to  wit:  on  July  12,  1899,  narrated  the  state- 
ment of  Norcross  as  follows :  *^  He  said,  ^  Mr.  Kilbum,  I  want 
$2,000  a  year;  then  I  will  do  the  very  best  I  can  for  you,  if  I 
get  that  money,  in  the  way  of  making  improvements.' "  This 
was  all  that  took  place. 

The  testimony  of  the  defendant  on  this  subject  is  as  follows : 

*'  Q.  Did  you  ever  have  any  conversation  with  any  other  per- 
son than  Cheyney  Kilbum  in  reference  to  the  increase  to  $2,000 
a  year?  A.  No,  sir.  Q.  Was  he  the  only  person  there? 
A.  Yes,  sir." 

The  Court :  **  Q.  Did  you  ever  have  any  conversation  with 
Cheyney  Kilbum  in  the  presence  of  witnesses  who  have  been 
here  and  testified  that  they  heard  a  conversation  about  your 
increase  of  wages  to  $2,000 ;  or  after  you  had  had  your  talk 
with  Cheyney  Kilbum  did  they  come  in  and  have  the  thing 
resumed  to  them  by  W.  Kilbum— did  any  such  thing  happen? 
A.  No,  sir ;  I  was  not  present  in  that  office  at  that  time  that 
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they  state.  Q.  Nor  at  any  other  time  when  such  a  oonyersa- 
tion  or  anything  like  it  happened  ?    A.  No,  sir.  .  .  . '' 

The  testimony  of  the  defendant  thus  flatly  contradicts  that 
of  four  witnesses  produced  by  the  plaintiff.  There  was  nothing 
in  the  manner  of  any  of  the  witnesses  which  gave  the  impres- 
sion that  any  of  them  intended  to  falsify  the  facts.  The  events 
described  had  happened  about  eleven  years  before  the  hearing, 
and  the  liability  to  error  from  defective  memory  was  therefore 
considerable.  In  coming  to  a  conclusion  as  to  what  really 
happened  all  the  circumstances  must  be  carefully  considered. 

The  defendant,  Norcross,  was  originally  employed  by  the 
plaintiff  company  in  September,  1887,  at  the  rate  of  1(1,650  per 
annum,  as  the  foreman  of  the  machine  shop.  The  engagement  for 
the  plaintiff  was  made  by  its  president,  Cheyney  Kilbum,  who 
died  before  this  controversy  arose.  The  purpose  for  which  he 
was  employed  is  definitely  fixed  by  the  fact  that  the  defendant 
came  to  the  plaintiff  by  answering  the  latter's  advertisement  in 
the  Public  Ledger  of  September  13, 1887,  which  was  as  follows : 
^'  Wanted,  in  a  machine  shop,  runs  all  small  iron  work,  a  thor- 
oughly experienced  machinist  to  take  charge  of  about  twenty 
men.  Must  possess  first-class  mechanical  ideas,  and  be  able  to 
make  his  own  tools.  .  .  ." 

On  September  21, 1887,  the  defendant  saw  Mr.  Cheyney  Kil- 
bum, the  president,  and  this  occurred :  ^*  I  told  him  I  could  fill 
the  position.  He  asked  me  what  wages  I  would  want.  I  told 
him  to  commence  with,  I  would  want  1(1,650  a  year.  He  said, 
'  We  will  pay  you  that' "  He  commenced  his  work  on  Septem- 
ber 26. 

At  this  point  we  come  upon  the  means  of  testing  the  value 
of  the  memory  of  the  respective  witnesses. 

J.  Warren  Hale  testified  positively,  as  if  from  knowledge, 
that  the  defendant  was  engaged  in  September,  1887,  at  $25.00 
a  week,  and  that  commencing  January  1, 1888,  it  was  increased 
to  tl,650  a  year. 

At  the  time  in  question  the  witness  was  secretary  of  the 
company. 

Henry  S.  Hale,  who  at  that  time  in  question  was  treasurer 
of  the  company,  testified  on  this  subject  apparently  from  an  in- 
spection of  the  records,  because  he  says  that  defendant's  salary 
in  the  fall  of  1887,  was  ^  according  to  our  records,  $25.00  per 
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week."  The  salary  was  increased  on  the  following  Januaiy  to 
f  1,650  per  annum. 

All  this  was  flatly  contradicted  by  the  defendant's  evidence, 
and  yet  in  cross-examination  no  question  was  asked  him  on  the 
subject,  he  was  not  confronted  with  the  evidence  of  the  records 
in  their  possession,  nor  was  he  asked  in  any  way  to  qualify  or 
explain.  The  I'easonable  inference  is  that  after  hearing  his 
evidence  the  plaintiffs  found  that  their  testimony  on  this  head 
was  erroneous. 

Of  itself  this  might  not  be  of  the  greatest  importance,  but, 
unfortunately  for  the  plaintiff,  it  tends  to  show  that  one  of  the 
witnesses,  J.  Warren  Hale,  labors  under  an  infirmity  of  memory 
and  that  another,  Henry  S.  Hale,  testified  to  the  effect  of 
records  on  insufficient  examination  and  with  too  little  care. 

The  third  witness  to  the  alleged  agreement,  Artemus  Kilbum, 
gave  an  account  of  what  happened  on  July  12,  1899,  and 
another  at  the  hearing  on  November  22, 1899. 

On  the  second  occasion  he  remembered  that  the  defendant 
had  said,  **  If  he  made  any  improvement  in  car  work,  or  any 
work  about  our  place,  worthy  of  being  patented,  he  would  get 
it  patented  and  assign  it  over  to  us." 

On  July  12,  only  a  little  more  than  four  months  before,  he 
did  not  say  anything  about  patents  or  their  assignment. 

Upon  these  three  witnesses  the  plaintiffs'  case  rests,  and  such 
slips  invite  caution  in  the  examination  of  their  testimony. 

The  defendant  had  been  employed  by  Cheyney  Kilbum,  the 
president  of  the  company,  as  foreman  of  the  machine  shop  at 
$1,650  a  year.  He  was  a  competent  and  faithful  man,  the  shop 
was  increasing  in  size,  and  about  fifteen  months  afterwards, 
about  Christmas,  1888,  he  asked  for  an  increase  of  wages  to 
$2,000  a  year.  The  natural  thing  for  him  to  do  was  to  address 
himself  to  the  president  who  had  employed  him  and  who  at- 
tended to  such  matters,  and  he  says  that  he  made  his  request 
of  Cheyney  Kilbum  in  the  machine  shop,  and  that  it  was 
promptly  granted.  That  was  the  ordinary  and  probable  course 
of  events. 

In  contrast  with  this  plain  story  the  plaintiffs'  evidence 
brings  all  the  members  of  this  family  corporation  into  a  con- 
clave of  some  solemnity.  Cheyney  Kilbum,  the  president ;  J. 
Warren  Hale,  the  secretary;  Henry  S.  Hale,  the  treasurer;  and 
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Artemus  Kilbum,  the  superintendent  of  the  factory,  are  alleged 
to  have  been  there.  No  explanation  is  given  whether  this  was 
or  was  not  a  formal  meeting  of  the  company  or  its  directors, 
nothing  is  said  as  to  how  the  defendant  came  to  be  invited  into 
this  meeting  or  whether  he  was  there  uninvited,  no  reason  is 
given  why  an  employee  should  suddenly  face  the  whole  board 
to  make  a  request  which  was  quite  in  the  common  order  of 
things  and  is  usually  addressed  to  a  man's  direct  boss.  More- 
over, the  description  of  the  interview  is  to  the  last  degree  vague 
and  unsatisfactory.  No  rational  account  is  given  of  the  order 
in  which  the  persons  talked  nor  of  the  words  that  were  used. 

If  this  was  really  an  act  done  by  the  company  or  the  board, 
the  fact  should  have  been  noted  in  the  minutes. 

It  was  not  so  noted,  and  the  only  explanation  given  is  the 
remark  of  a  witness  that  to  enter  such  matters  would  have 
overcrowded  the  minutes.  There  is,  however,  not  the  slightest 
evidence  that  on  any  other  occasion  the  company  or  the  board 
considered  an  employee's  claim  for  higher  wages.  The  amount 
of  the  increase  was  not  so  considerable  as  to  take  it  out  of  the 
ordinary  rule. 

In  view  of  all  these  considerations,  it  seems  likely  that  the 
defendant  is  telling  the  story  as  it  really  happened,  and  that  the 
plaintiffs'  witnesses  are  narrating  as  facts  impressions  on  their 
minds  derived  partly  from  knowledge  gained  at  the  time  from 
their  president,  partly  from  an  examination  of  the  records,  and 
partly  from  talking  the  matter  over  among  themselves. 

Their  testimony,  moreover,  when  carefully  scrutinized  does 
not  mean  as  much  as  is  claimed  by  tlie  bill.  If  we  assume  for 
a  moment  that  the  express  contract  averred  by  the  bill  is  not 
proved  then  the  relations  of  the  parties  were  clearly  ascertain- 
able according  to  the  rule  laid  down  by  the  Supreme  Court  of 
the  United  States  in  1843  in  the  case  of  McClurg  v.  Kingsland, 
1  Howard,  202.  There  it  was  held  that  if  a  person  employed 
in  the  manufactory  of  another,  while  receiving  wages,  makes 
experiments  at  the  expense  and  in  the  manufactory  of  his  em- 
ployer, has  his  wages  increased  in  consequence  of  the  useful 
result  of  the  experiments,  makes  the  article  invented  and  per- 
mits his  employer  to  use  it,  no  compensation  for  its  use  being 
paid  or  demanded,  and  then  obtains  a  patent,  these  facts  will 
justify  the  presumption  of  a  license  to  use  the  invention* 
Vol.  oxcix— 19 
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And  the  rule  has  been  adhered  to  in  the  later  cases :  Solo- 
mons V.  U.  S.,  137  U.  S.  843;  Dalzell  v.  Deuber  Watch  Case 
Mfg.  Co.,  149  U.  S.  315, 

With  the  requirements  of  this  rule  the  defendant  has  more 
than  complied.  The  complaint  \a  that  he  has  not  deprived 
himself  of  all  rights  to  inventions  made  by  him  at  his  own  ex- 
pense, in  his  own  time  and  in  his  own  place. 

In  order  to  find  that  a  man  made  such  an  agreement  as  that 
alleged  the  evidence  should  be  clear  and  precise.  Indeed,  one 
wonders  why  the  plaintiff  did  not  put  in  writing  a  contract  so 
farreaching  and  important.  Yet  no  one  appears  to  have  made 
even  a  minute  or  other  note  in  writing  at  the  time. 

Again,  when  the  words  of  the  plaintiff's  witnesses  are  &irly 
interpreted,  they  seem  to  import  that  the  defendant  promised  to 
devote  his  best  efforts  to  their  work,  and  if  patents  resulted,  he 
would  assign  them  to  the  company.  Such  a  promise  as  this  is 
fully  performed  when  the  plaintiffs  get  all  the  patents  resulting 
from  the  defendant's  continuous  labors  at  their  factory. 

The  conduct  of  the  plaintiff  throws  some  further  light  on  the 
matter. 

It  appears  that  one  of  the  patents  under  discussion  was  taken 
out  on  December  10,  1895,  and  that  the  plaintiffs  knew  about 
it  soon  after,  and  yet  took  no  steps  to  assert  the  right  which  they 
now  claim.  After  the  defendant  had  given  notice  that  he  would 
leave,  the  plaintiffs  offered  him  a  sum  of  money  for  one  of  these 
patents  in  dispute,  they  say  $1,000,  he  says  $5,000. 

Though  the  plaintiffs  say  that  their  inaction,  as  well  as  their 
action,  in  this  matter  was  attended  with  protests  of  their  right 
to  have  assignments,  we  cannot  ignore  the  significance  of  the 
facts.  The  plaintiffs'  claim,  in  short,  looks  much  like  an  after- 
thought developed  by  the  defendant's  leaving  their  employment 
and  the  fear  .that  he  would  go  with  a  rival  house  which  might 
profit  by  his  work. 

We  are  not  satisfied  that  the  contract  as  averred  in  the  bill 
has  been  proved,  and  therefore  think  that  the  bill  should  be 
dismissed  at  the  costs  of  the  plaintiff. 

And  now,  this  tenth  day  of  August,  1900,  it  is  ordered  that 
the  prothonotary  notify  the  parties  or  their  counsel  of  the 
filing  of  this  opinion,  and  if  no  exceptions  are  filed  thereto 
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within  twenty  days  from  September  1  next,  a  decree  will  be 
entered  in  accordance  herewith. 
The  conrt  entered  a  decree  dismissing  the  bill. 

Error  asngned  was  in  dismissing  the  bill. 

John  Q-.  Johnson^  with  him  Eme%t  Howard  Hunter^  for  ap- 
pellant.— The  immense  preponderance  of  testimony  was  in 
favor  of  appellant's  contention:  Mumpton  v.  The  Dale,  46 
Fed.  Repr.  670 ;  Townsend  Mfg.  Co.  v.  Foster,  61  Barbour, 
346 ;  Farley  T.  Hill,  150  U.  S.  576 ;  Crawford  v.  The  Buffalo, 
6  Fed.  Cas.  773 ;  Katzenbach  v.  Holt,  43  N.  J.  Eq.  642 ;  Kent- 
ner  v.  Kline,  41  N.  J.  Eq.  422. 

Charles  A.  Cha$e^  with  him  Charles  Lex  Smyth^  for  appellee. 
— ^The  court  will  not  reverse  the  lower  court  upon  a  question 
of  fact  except  for  clear  and  manifest  error :  Wolf  v.  Augustine, 
197  Pa.  367;  Brotherton  v.  Reynolds,  164  Pa.  134;  Stockett 
V.  Ryan,  176  Pa.  71 ;  Com.  v.  Stevens,  178  Pa.  543 ;  Hancock 
V.  MeUoy,  187  Pa.  871. 

Specific  performance  wiU  not  be  decreed  in  equity  without 
clear  and  satisfactory  proof  of  the  contract  set  forth  in  the  bill: 
Dalzell  V.  Dueber  Watch  Case  Mfg.  Co.,  194  U.  S.  315 ;  Ham- 
mer  v.  McEldowney,  46  Pa.  334 ;  Meason  v.  Kaine,  63  Pa. 
336 ;  De  F.  Ballon  v.  March,  133  Pa.  64 ;  Wistar's  App.,  80 
Pa.  484;  Boyce  v.  McCuUoch,  3  W.  &  S.  429;  Russell  v. 
Baughman,  94  Pa.  400 ;  Logan  v.  Gardner,  136  Pa.  688. 

Opinion  by  Mb.  JusTicas  Mestbbzat,  May  13, 1901 : 
This  bill  was  filed  by  the  plaintiff  to  restrain  the  defendant 
from  assigning  to  any  third  person,  during  the  continuance  of 
the  alleged  contract,  certain  lettei-s  patent  for  improvements 
on  car  seats  manufactured  by  plaintiff  and  which  it  alleges 
should  have  been  assigned  to  it.  The  plaintiff  also  prayed 
that  the  defendant  be  decreed  to  assign  the  patents  to  it. 

The  agreement  on  which  the  plaintiff  claims  the  right  to 
have  the  patents  assigned  to  it  is  set  forth  in  the  bill  as  fol- 
lows :  "  On  or  about  tiie  29th  day  of  December,  1888,  the  de- 
fendant applied  for  a  further  increase  of  salary,  and  as  a  con- 
sideration for  the  said  increase  of  salary,  verbally  agreed  with 
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the  plaintiff  to  exercise  his  best  efforts  and  his  inventive  facul- 
ties for  the  purpose  of  devising  new  constructions  and  making 
improvements  in  the  articles  manufactured  by  the  plaintiff,  and 
particularly  in  car  seats,  and  agreed  to  assign  all  such  new  con- 
structions or  improvements  as  he  might  devise  or  invent  to  the 
plaintiff,  without  further  consideration,  for  its  sole  benefit  and 
advantage,  which  agreement  was  duly  entered  into  verbally  by 
the  plaintiff  and  defendant,  and  as  a  consideration  therefor  an 
increased  salary  was  paid  to  the  defendant  from  and  since  the 
first  day  of  January,  1889."  The  defendant  in  his  answer 
denied  the  agreement  and  the  court  below  found  that  it  had 
not  been  established  by  the  testimony,  and  dismissed  the  bill. 
This  is  the  single  issue  in  dispute. 

The  learned  counsel  for  appellant  concede  that  ordinarily 
the  finding  of  facts  in  an  equity  proceeding  by  the  trial  judge 
is  conclusive  on  this  court.  They  allege,  however,  that  the 
circumstances  of  this  case  take  it  out  of  that  rule.  It  is  claimed 
by  the  plaintiff  that  the  contract  was  established  by  the  testi- 
mony of  four  witnesses,  and  was  denied  by  a  single  witness, 
the  defendant  himself.  The  learned  judge  in  the  adjudication 
says :  *^  There  was  nothing  in  the  manner  of  any  of  the  wit- 
nesses which  gave  the  impression  that  any  of  them  intended  to 
falsify  the  facts.  The  events  described  had  happened  about 
eleven  years  before  the  hearing,  and  the  liability  to  error  from 
defective  memory  was  therefore  considerable.  In  coming  to  a 
conclusion  as  to  what  really  happened,  aU  the  circumstances 
must  be  carefully  considered."  The  appellant  in  his  printed 
argument  quotes  this  extract  from  the  adjudication  and  argues 
that  the  finding  of  the  judge  was  based  on  the  testimony  of 
one  witness  against  that  of  four  witnesses,  "  none  of  whom  he 
finds  to  be  untruthful,"  and  that  therefore  it  is  within  the  prov- 
ince of  this  court  to  reverse  the  finding  of  the  court  below. 
The  counsel  for  the  appellant  then  proceeds  to  show  by  the 
testimony  that  the  court  below  should  have  found  the  issue  of 
fact  in  its  favor. 

The  trial  judge  has  discussed  at  length  the  testimony  in  the 
case  and  has  drawn  his  conclusions  after  the  most  careful  con- 
sideration of  it.  We  need  not  attempt  to  sustain  his  decree 
by  a  discussion  of  the  evidence.  He  has  shown,  and  we  think 
clearly  so,  wherein  the  appellant's  testimony  fails  to  sustain 
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its  version  of  the  alleged  contaract.  There  is  no  rule  requiring 
a  court  to  determine  an  issue  solely  on  the  number  of  witnesses. 
Specific  performance  of  this  contract  could  be  decreed  only 
after  its  existence  had  been  shown  by  clear  and  precise  eyidence. 
This  standard  was  not  attained  by  the  testimony  of  the  appel- 
lant, in  the  opinion  of  the  trial  judge,  and,  for  the  reasons  he 
has  stated  at  length,  we  agree  with  his  conclusions. 

The  assignments  of  eiror  are  overruled  and  the  decree  is 
affirmed. 


Sweeney  v.  Union  Traction  Company,  Appellant. 

NegUgenee — Streei  raUwaya-^Alighting  from  iummer  ear. 

In  an  action  by  a  passenger  against  a  street  railway  company  to  recover 
damages  for  personal  injuries  sustained  while  alighting  from  an  open 
summer  car  with  transverse  seats,  the  plaintiff  testilied  that  when  the 
car  was  100  feet  from  the  crossing  where  he  wished  to  get  off,  he  arose, 
turned  toward  the  back  platform,  raised  his  hand  as  a  signal  and  called  to 
tii«  conductor  to  stop  at  the  next  street  The  conductor  pulled  the  bell, 
and  as  the  speed  slackened  while  the  car  was  crossing  the  street  the  plain- 
tiff stepped  to  the  side  and  stood  with  one  foot  on  the  car  and  the  other  on 
the  running  board.  When  he  observed  that  the  car  was  not  stopping  on 
the  north  side  of  the  street,  he  withdrew  his  foot  from  the  running  board 
to  the  body  of  the  car,  and  again  signaled  the  conductor  to  stop  the  car. 
The  conductor  then  again  pulled  the  bell,  and  the  speed  was  slackened  un- 
til the  car  came  almost  to  a  stop,  and  it  was  then  suddenly  accelerated, 
giving  the  car  a  jerk  which  threw  the  plaintiff,  who  was  standing  on  the 
body  of  the  car  and  holding  firmly  to  the  vertical  handrail,  to  the  street. 
Eeldt  that  the  case  was  for  the  jury. 

Argued  March  28, 1901.  Appeal,  No.  366,  Jan.  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  County,  Dec. 
Term,  1899,  No.  337,  on  verdict  for  plaintiff,  in  case  of  Hugh 
Sweeney  v.  Union  Traction  Company.  Before  Mitchell, 
FvLLj  Bbown,  Mestbezat  and  Potter,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
McMlCHAEL,  J. 

The  circumstances  of  the  accident  are  stated  in  the  opinion 
of  the  Supreme  Court 
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Defendant  presented,  inter  alia,  the  following  points : 

1.  That  plaintiffs  evidence  does  not  disclose  any  accident, 
injury  or  defect  in  the  operation  of  defendant  company's  cars, 
but  simply  that  by  the  ordinary  and  usual  hastening  the  pro- 
pulsion of  this  particular  car  the  plaintiff  was  thrown  from 
the  platform  of  the  car  on  which  he  was  standing,  and  there- 
fore plaintiff  cannot  recover.  Answer  :  The  first  point  is  de- 
clined. [1] 

6.  That  under  all  the  evidence  in  this  case  the  verdict 
should  be  for  the  defendant.  An9wer :  The  sixth  point  is  de- 
clined. [2] 

2.  That  plaintiff's  testimony  shows  that  he  left  his  seat  and 
stood  in  a  place  of  danger,  and  while  thus  standing  fell  into 
the  street  and  was  injured  under  such  circumstances  he  cannot 
recover.    Answer :  The  second  point  is  declined.  [3] 

8.  That  plaintiff  gave  up  his  seat  and  stood  in  a  place  of 
danger  prior  to  the  car  coming  to  a  full  stop  and  fell  from 
the  car  under  such  circumstances  he  cannot  recover.  An%wer : 
The  third  point  is  declined.  [4] 

Verdict  and  judgment  for  plaintiff  for  $2,000.  Defendant 
appealed. 

Errors  assigned  were  (1-4)  above  instructions,  quoting 
them. 

Thomas  Learning^  with  him  Dallas  Sanders^  for  appellant — 
Plaintiff  was  guilty  of  contributory  negligence:  Jackson  v. 
Philadelphia  Traction  Co.,  182  Pa.  104;  Thane  v.  Scranton 
Traction  Co.,  191  Pa.  249. 

A.  T,  Freedley^  with  him  Ulysses  S.  Koons^  for  appellee. — It 
is  submitted  that  under  the  facts  the  question  of  the  defend- 
ant's negligence  was  a  question  of  fact  for  the  jury,  and  was 
properly  left  to  the  jury:  Mitchell  v.  Electric  Traction  Co., 
12  Pa.  Superior  Ct.  472;  Linch  v.  Pittsburg  Traction  Co., 
153  Pa.  102;  Smith  v.  Easton  Transit  Co.,  167  Pa.  209; 
Moran  v.  Versailles  Traction  Co.,  188  Pa.  657 ;  Fairmount  & 
Arch  St.  Pass.  Ry.  Co.  v.  Stutler,  64  Pa.  378 ;  Omaha  St.  Ry. 
Co.  V.  Craig,  39  Neb.  601 ;  Bumbear  v.  United  Traction  Co., 
198  Pa.  198;  Picard  v.  Ridge  Ave.  Pass.  Ry.  Co.,  147  Pa.  196. 
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Opinion  by  Mb.  Justice  Fell,  May  13, 1901  : 
The  disputed  question  of  fact  at  the  trial  was  whether  the 
plaintiff  was  thrown  from  a  car  by  its  sudden  and  unexpected 
movement  after  it  had  been  brought  nearly  to  a  stop  in  answer 
to  his  signal  to  the  conductor  to  allow  him  to  alight,  or  whether 
he  deliberately  stepped  from  a  moving  car.  The  assignments 
of  error  raise  but  the  single  question  whether  the  case  should 
have  been  withdrawn  from  the  jury.  It  appeared  from  the 
plaintiff's  testimony  that  he  was  riding  north  on  Twentieth 
street  in  an  open  summer  car  with  transverse  seats,  and  when 
100  feet  from  the  crossing  where  he  wished  to  get  off,  he  arose, 
turned  toward  the  back  platform,  raised  his  hand  as  a  signal, 
and  called  to  the  conductor  to  stop  at  Dickinson  street.  The 
conductor  pulled  the  bell,  and  as  the  speed  slackened  while  the 
car  was  crossing  Dickinson  street,  the  plaintiff  stepped  to  the 
side  and  stood  with  one  foot  on  the  car  and  the  other  on  the  run- 
ning board.  When  he  observed  that  the  car  was  not  stopping 
on  the  north  side  of  the  street,  he  withdrew  his  foot  from  the 
running  board  to  the  body  of  the  car,  and  again  signaled  the 
conductor  to  stop  the  car.  The  conductor  then  again  pulled 
the  bell,  and  the  speed  was  slackened  until  the  car  came  almost 
to  a  stop,  and  it  was  then  suddenly  accelerated,  giving  the  car 
a  jerk  which  threw  the  plaintiff,  who  was  standing  on  the  body 
of  the  car  and  holding  firmly  to  the  vertical  handrail,  to  the 
street. 

Under  this  testimony  the  case  was  for  the  jury.  The  injury 
was  to  a  passenger  who  having  notified  the  conductor  to  stop 
the  car  at  a  main  street,  prepared  to  alight  after  the  bell  rang 
and  as  the  speed  of  the  car  slackened.  When  he  observed  that 
the  car  would  not  stop,  he  stepped  back  from  the  running  board 
to  the  body  of  the  car,  and  again  notified  the  conductor  to  stop. 
The  bell  was  again  rung,  and  the  speed  of  the  car  slackened  as 
if  the  car  were  coming  to  a  full  stop,  and  then  so  suddenly 
accelerated  that  the  car  was  jerked.  Such  management  of  the 
car  indicated  negligence  on  the  part  of  those  in  charge  of  it, 
and  the  plaintiff  could  not  as  a  matter  of  law  be  adjudged  neg- 
ligent because  he  stood  at  the  side  of  the  car  holding  the  hand- 
rail after  his  signal  to  stop  had  been  promptly  responded  to  by 
the  ringing  of  the  bell,  and  the  speed  was  being  reduced.  Had 
he  been  jolted  from  the  running  board  while  crossing  Dickinson 
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street,  or  had  he  remained  standing  inside  the  car  while  he 
waited  for  it  to  reach  the  next  regular  stopping  place  a  square 
north,  a  different  question  would  have  arisen.  But  as  it  was, 
the  plaintiff  stood  in  an  apparently  safe  place  when  he  gave  the 
second  notice  to  stop ;  he  remained  standing  because  his  notice 
was  acted  on  immediately  and  the  speed  was  at  once  reduced. 
It  is  not  unusual  for  a  passenger  in  a  car  constructed  as  this 
was  to  arise  in  order  to  attract  the  attention  of  the  conductor, 
and  at  times  this  is  the  only  way  in  which  he  can  give  notice 
of  his  wish  to  alight.  Whether  after  there  is  a  response  to  his 
notice,  a  passenger  should  resume  his  seat  while  the  car  is  being 
brought  to  a  full  stop,  depends  upon  circumstances,  and  unless 
they  are  exceptional  it  is  a  question  of  fact  for  the  jury. 
The  judgment  is  affirmed. 


Lindsay,  Appellant,  v.  Union  Surety  and  Guaranty 

Company. 

Mortgage — Surely — Accounting — Equity, 

A  surety  company  which  has  guaranteed  a  purchase  money  and  advance 
mortgage  of  a  building  operation,  and  which  has  under  the  terms  of  its 
contract  a  right  to  enter  in  order  to  complete  the  buildings,  has  no  right 
as  against  the  assignee  for  creditors  of  the  owner  and  builder  to  col- 
lect rents  while  it  is  in  possession  for  the  purpose  of  completing  the  opera- 
tion. The  snrety^s  rights  extended  only  to  such  delay  or  interference 
with  the  possession  and  control  of  the  assignee  as  was  necessary  for  the 
performance  of  the  specific  purpose  of  completing  the  buildings. 

Argued  Jan.  14, 1901.  Appeal,  No.  296,  Jan.  T.,  1901,  by 
defendant,  from  decree  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T.,  1899, 
No.  268,  dismissing  bill  in  equity  in  case  of  Daniel  S.  Lindsay, 
Trustee,  v.  The  Union  Surety  and  Guaranty  Company.  Before 
McCoLLUM,  C.  J.,  Mitchell,  Fsll,  Bbown,  Mestbezat  and 
Potter,  JJ.    Reversed. 

Bill  in  equity  for  an  account. 

AxTDBNBiED,  J.,  fouud  the  facts  to  be  as  follows : 

On  April  9, 1898,  Frank  S.  Zane  bought  from  John  Meighan 
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a  tract  of  land  in  the  city  of  Philadelphia  for  $31,300.  Upon 
this  he  purposed  to  erect  sixty-four  houses.  To  assist  him  to 
accomplish  this  purpose,  Meighan  agreed  to  loan  him  $56,000. 
It  was  agreed  between  them  that  this  advance  and  the  purchase 
money  of  the  land,  amounting  together  to  $87,300,  should  be 
secured  upon  the  property  by  a  mortgage,  and  that  the  Citizens' 
Trust  and  Sui-ety  Company  (whose  assets  have  all  been  ac- 
quired and  whose  liabilities  have  all  been  assumed  by  the  Union 
Surety  and  Guaranty  Company,  the  defendant  herein)  should 
issue  a  policy  to  Meighan  insuring  his  title  as  mortgagee  of  the 
property  and  indemnifjriDg  him  against  loss,  by  reason  of  the 
noncompletion  of  the  buildings  proposed  to  be  constructed 
Hiereon,  or  the  filing  of  claims  against  the  same  by  mechanics 
or  material  men. 

Meighan  conveyed  the  land  to  Zane,  and  deposited  with  the 
Real  Estate  Title  Insurance  and  Trust  Company  of  Philadel- 
phia to  the  credit  of  the  latter's  building  operation,"  the  $66,000 
which  he  had  agreed  to  advance,  subject  to  the  check  of  the 
Citizens'  Trust  and  Surety  Company,  when  countersigned  by 
hinoself.  Zane  executed  and  delivered  to  Meighan  his  bond 
for  $87,300  and  a  mortgage  on  the  land  which  had  been  con- 
veyed to  him.  The  Citizens'  Trust  and  Surety  Company  is- 
sued to  Meighan  the  policy  of  insurance  and  indemnity  for 
which  he  had  stipulated. 

On  March  2, 1899,  having  become  financially  embarrassed, 
and  having,  apparently,  quarreled  with  the  Citizens'  Trust  and 
Surety  Company,  Zane  made  a  deed  of  assignment  for  the  ben- 
efit of  his  creditors  to  Daniel  S.  Lindsay,  the  plaintiff,  who  duly 
accepted  the  trust.  At  this  time  none  of  the  sixty-four  houses 
begun  by  Zane  were  finished  and  ready  for  occupancy.  Some, 
of  course,  were  further  advanced  towards  completion  than  others ; 
but  even  the  five  or  six  most  nearly  finished  were  without  bath- 
room conveniences.  In  some  of  the  houses  the  studding  was 
not  up.  Some  were  not  plastered.  In  many  the  carpenter's 
work  was  not  finished.  There  were  no  gas  or  water  pipes 
laid,  and  none  of  the  houses  were  connected  with  the  sewer. 
The  streets  passing  through  and  around  the  operation  were 
unpaved.  To  complete  the  houses  there  still  remained,  subject 
to  the  control  of  the  Citizens'  Trust  and  Surety  Company, 
about  $10,000. 
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By  this  time  the  relations  of  the  parties  concerned  in  this 
building  venture  had  become  fixed,  as  follows :  Zane*s  interest 
had  passed  to  Lindsay,  his  trustee,  for  the  benefit  of  his  cred- 
itors. Meighan  had  assigned  Zane's  bond  and  mortgage  to 
W.  Frederick  Snyder,  along  with  the  policy  of  insurance  issued 
by  the  Citizens'  Trust  and  Surety  Company.  That  corporation 
held  $10,000  in  trust,  to  be  applied  to  the  completion  of  the 
Zane  buildings,  and  was  bound  by  its  policy  to  indemnify 
Meighan^  or  rather,  Snyder,  his  assignee,  against  lien  claims 
upon  the  houses  and  the  lots  on  which  they  stood  and  also  against 
the  actual  loss  by  reason  of  their  noncompletion. 

Having  qualified  as  assignee,  Lindsay  wrote  to  the  Citizens' 
Trust  and  Surety  Company  on  March  7, 1899 :  "  As  you  have 
a  cash  fund  available  (as  T  learn)  solely  for  the  purpose  of 
finishing  houses,  I  respectfully,  but  most  emphatically  call 
upon  you  to  push  the  work  vigorously,  and  at  an  early  date 
deliver  me  the  keys  of  the  said  sixty-four  houses  finished  com- 
plete and  ready  for  occupancy."  It  was  undoubtedly  the  as- 
sigpiee's  right  to  require  the  application  of  any  balance  of  the 
money  advanced  by  Meighan,  left  remaining  in  the  control  of 
the  Citizens'  Trust  and  Surety  Company  to  the  completion  of 
the  houses  in  question,  but  more  than  this  he  could  not  demand. 
The  trust  company's  obligation  on  its  policy  was  to  indemnify 
against  loss  by  i*eason  of  the  noncompletion  of  the  houses,  not 
to  complete  them ;  and  that  obligation  ran  in  favor  of  Meighan 
or  Snyder,  his  assignee,  not  in  favor  of  Zane  or  Zane's  cred- 
itors; and  while,  for  reasons  of  its  own,  the  trust  company 
might  finish  the  houses,  it  was  in  no  wise  bound  to  do  so. 

Acting,  however,  upon  Lindsay's  *' respectful "  and  "em- 
phatic "  suggestion,  the  Citizens'  Trust  and  Surety  Company 
entered  upon  and  took  possession  of  the  Zane  land  and  pro- 
ceeded to  do  what  work  was  required  to  make  the  buildings 
inhabitable.  As  fast  as  the  houses  became  ready  for  occupancy 
they  were  rented  to  tenants  by  the  company's  agent.  Feeling 
that  as  assignee  of  Zane  he  was  entitled  to  possession  of  the 
property,  and  to  the  rents  that  might  be  derived  from  the  houses, 
Lindsay  caused  his  signs  to  be  put  upon  them,  offering  them  to 
rent,  but,  by  direction  of  the  trust  company,  these  signs  were 
torn  down,  and  parties  sent  by  him  to  examine  the  houses  were 
refused  admission.     The  trust  company  assumed  and  exer- 
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cised  full  control  of  the  whole  building  operation  as  well  after 
as  before  the  completion  of  the  several  buildings,  and  succeeded 
in  finding  tenants  for  fifty-nine  of  them.  Up  to  February  8, 
1900,  it  had  collected  from  the  property  rents  amounting  to 
13,136.50.  This  money,  together  with  the  S10,000  remaining 
of  Meighan's  advances  upon  the  operation,  and  between  $17,000 
and  818,000  of  its  own  funds,  the  trust  company  had  been 
obliged  to  expend  in  order  to  complete  the  houses. 

Meanwhile  Mr.  Snyder  had  sued  out  a  writ  of  scire  facias 
npon  the  mortgage,  and  on  May  5, 1899,  had  obtained  judgment 
thereon  for  i95,520.75,  under  execution,  upon  which  the  Zane 
property  was  sold  by  the  sheriff  on  June  5,  1899,  for  $72,000. 
It  was  bought  in  hj  Snyder  to  save  his  claim.  On  Febru- 
ary 3, 1900,  the  sheriff  executed  and  delivered  a  deed  to  Snyder 
for  the  entire  property. 

The  &cts  above  set  forth  are  undisputed,  and  they  are  all 
the  facts  which  have  any  bearing  upon  the  question  raised  in 
this  case. 

The  plaintiff  prajns  that  the  defendant  be  required  to  account 
to  him  for  the  rentals  it  has  collected  and  pay  over  to  him  as 
assignee  for  Zane's  creditors  such  moneys  as  it  has  thus  received. 

The  question  whether  Lindsay's  proper  remedy  does  not  lie 
at  law  by  way  of  an  action  of  trespass  for  mesne  profits  has  not 
been  raised  by  the  parties.  We  may,  therefore,  dispose  of  the 
matter  in  these  proceedings. 

There  can  be  no  question  that  upon  delivery  of  Zane's  deed 
of  assignment,  Lindsay  became  entitled  to  the  possession  of  his 
real  estate.  Under  his  direction  the  Citizens'  Trust  and  Surety 
Company  entered  upon  the  property  for  the  purpose  of  complet- 
ing l^e  houses  Zane  had  begun,  but  this  authority  gave  it  no 
right  to  retain  possession  of  the  houses  after  they  were  finished. 
As  each  house  was  completed,  the  trust  company  should  have 
tamed  it  over  to  Lindsay,  who  might  then  have  maintained 
an  action  of  ejectment  for  its  recovery.  By  retaining  the  houses 
after  their  completion,  the  trust  company  became  a  trespasser 
and  answerable  in  damages  to  Lindsay  for  interfering  with  his 
possession.  His  damages,  however,  are  limited  to  compensation 
for  the  loss  of  possession.  They  are  measured  by  the  annual 
value  of  the  land,  less  an  allowance  for  the  expenses  necessarily, 
and  in  good  faith,  incurred  to  secure  the  profitable  enjoyment  of 
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the  property.  That  the  defendant  must  account  for  its  collec- 
tion of  rent  is  clear.  But  at  the  trial  this  was  done.  The  debit 
side  of  its  account  was  fixed  at  $3,136.50,  being  its  collections 
of  rent  amounting  to  $3,549.60,  less  $431  paid  to  Snyder  as  rent 
collected  after  the  date  of  his  sheriffs  deed.  On  the  other  hand, 
as  pointed  out  above,  the  trust  company  has  actually  spent  to 
repair  and  complete  the  houses  from  which  these  rents  were  de* 
rived  $21,000,  at  least,  over  and  above  the  $66,000  advanced 
by  Meighan,  of  which  it  will  be  remembered  that  $10,000  re- 
mained in  its  hands  when  Zane  assigned  to  Lindsay.  Seeing 
that  Lindsay  so  emphatically  demanded  of  the  trust  company 
the  completion  of  the  houses  for  occupancy,  it  would  be  grossly 
inequitable  to  permit  him  now  to  take  in  the  shape  of  rent  all 
the  benefit  of  the  trust  company's  expenditures  and  throw  upon 
it  the  entire  burden  of  putting  the  property  in  the  condition 
necessary  to  be  rent  producing.  It  does  not  help  the  plaintiff's 
claim  that  the  trust  company  may  have  been  induced  to  expend 
more  money  than  was  advanced  by  Meighan  in  order  to  pre- 
vent an  action  against  it  upon  its  policy  held  by  Snyder.  Upon 
a  fair  view  of  this  matter,  we  find  that  there  is  no  balance  of 
rents  received  by  the  trust  company  over  the  legitimate  and 
necessary  expenditures  made  by  it  upon  the  Zane  houses. 

The  plaintiff  is  therefore  entitled  to  no  payment,  and  his 
bill  must  be  dismissed  at  his  cost 

Error  assigned  was  decree  dismissing  the  bill. 

Joseph  R.  Emhery^  for  appellant. — The  defendant  company 
cannot  divert  the  rents,  which  belonged  to  plaintiff,  to  relieve 
themselves  from  the  obligation  of  their  policy  by  setting  off 
against  these  rents  the  moneys  expended  by  them  to  complete 
the  houses.  A  party  cannot  profit  by  such  wrongful  conduct : 
Sedgwick  on  Damages  (8th  ed.),  sec.  915  ;  Sutherland  on  Dam- 
ages (2d  ed.),  sec.  999 ;  Green  v.  Biddle,  8  Wheaton,  1 ;  Glee- 
son's  Est.,  192  Pa.  279 ;  Wolfs  App.,  106  Pa.  645 ;  Maryland 
Steel  Co.  V.  Gettysburg  Electric  Ry.  Co.,  99  Fed.  Repr.  160. 

David  Jay  Myers^  for  appellee. — The  appellee  being  in  pos- 
session under  color  of  right,  the  appellant,  to  prevail  in  a  court 
of  equity,  ^^  must  do  equity,"  that  is,  he  must  offer  compensa- 
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tion  for  the  outlay  of  appellee,  because  that  outlay  was  essential, 
as  the  court  below  held,  to  make  the  property  rent  producing : 
Werkheiser  v.  Werkheiser,  3  Rawle,  326 ;  Fidelity  Insurance 
Trust  &  Safe  Deposit  Co.'s  App.,  106  Pa.  145 ;  Zell's  Appeal, 
126  Pa.  329. 

Opinion  by  Me.  Justice  Mitchbll,  May  6,  1901 : 
Plaintiff  was  owner  of  the  property  as  assignee  of  the  pur- 
chaser Zane,  subject  to  a  purchase  money  and  advance  mort- 
gage to  the  vendor,  which  was  guaranteed  by  the  defendant. 
When  the  operation  came  to  a  stop  by  the  failure  of  Zane,  the 
defendant  had  subject  to  its  control  f  10,000  of  the  advance 
money.  Plaintiff  then  called  upon  defendant  to  complete  the 
houses  under  its  contract  of  indemnity.  By  the  strict  terms  of 
the  different  contracts  plaintiff  was  only  entitled  to  call  on  de- 
fendant for  the  f  10,000  of  advance  money,  to  enable  him  to 
complete  the  buildings  himself.  But  defendant  by  its  contract 
with  the  mortgagee  was  bound  to  see  that  the  houses  were  com- 
pleted, or  to  indemnify  the  mortgagee  for  his  loss  by  the  failure 
to  do  so.  Instead  therefore  of  standing  upon  the  letter  of  the 
tripartite  contract  between  the  plaintiff,  itself,  and  the  vendor, 
and  requiring  plaintiff  to  continue  the  operation  on  the  payment 
of  the  agreed  advances,  the  defendant  itself  assumed  the  con- 
trol in  accordance  with  plaintiff's  request,  went  into  possession, 
and  proceeded  to  complete  the  operation.  Presumably  it  did 
this  in  pursuance  of  its  obligation  to  the  mortgagee,  and  to 
keep  the  performance  and  expense  of  such  obligation,  within 
its  own  control.     This  was  its  plain  interest  to  do. 

In  this  situation  the  mortgage  was  sued  out,  and  the  mort- 
gagee became  the  purchaser  of  the  property.  Owing  to  imped- 
iments not  material  to  the  present  controversy,  he  did  not  take 
tide  for  ten  months,  and  in  the  mean  time  defendant  continued 
in  control,  excluded  plaintiff  from  possession,  collected  rents 
from  some  of  the  finished  houses,  and  claimed  to  retain  them 
to  repay  itself  for  its  expenditures  in  the  operation.  This  bill 
is  for  discovery  and  account  for  such  rents. 

The  defendant's  claim  cannot  be  sustained.  Plaintiff  was 
the  owner  in  fee,  entitled  to  the  possession  and  profits  of  the 
land  until  the  title  passed  from  him  under  the  sheriff's  sale. 
If  defendant  was  in  possession  as  his  agent  to  complete  the 
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work  which  by  the  strict  terms  of  the  contract  was  devolved 
upon  him,  then  it  was  bound  to  account  as  such  agent.  If, 
however,  as  presumably  was  the  case,  it  was  in  for  the  purpose 
of  completing  the  houses  in  performance  of  its  obligation  to  the 
mortgagee,  then  it  was  in  by  permission  of  plaintiff,  and  its 
rights  extended  only  to  such  delay  or  interference  with  his 
possession  and  control,  as  was  necessary  for  the  performance 
of  that  specific  purpose.  As  soon  as  any  portion  of  the  work 
was  done,  or  in  condition  to  be  made  a  source  of  revenue  with* 
out  hindrance  to  the  rest  of  the  operation,  defendant's  right  to 
meddle  with  it  at  all  or  to  exclude  the  plaintiff  ceased.  He 
was  the  owner  and  the  defendant's  rights  in  whichever  aspect 
they  may  be  regarded  were  subordinate  to  his. 

The  acts  of  the  defendant  in  excluding  the  plaintiff  from 
possession,  tearing  down  his  signs,  collecting  and  retaining  the 
rents,  etc.,  were  in  excess  of  its  rights  and  made  defendant  as 
to  them  a  trespasser  ab  initio.  If  it  expended  more  money 
than  the  vendor's  advances  in  its  hands,  it  must  seek  repay- 
ment from  the  assigned  estate  on  the  same  basis  as  the  other 
creditors  for  a  debt  arising  under  a  contract  prior  to  the  as- 
signment, but  it  cannot  pay  itself  in  preference  to  them  by  tak- 
ing advantage  of  the  accidental  circumstance  of  possession  to 
defeat  the  right  of  the  assignee  holding  the  legal  title  for  their 
benefit. 

Decree  reversed,  and  bill  reinstated  with  directions  to  award 
an  account  as  prayed.    Costs  to  be  paid  by  appellee. 


I  199         302 

I  199  — 302(  Lyons  v.  Lyons.     Simpson's  Appeal. 

18214         431 1 

Partnership — Attachment  execution^EquUy. 

Where  a  complainant  and  defendant  in  a  bill  for  a  partnership  aooouat- 
ing  are  found  in  fact  to  be  partners  as  between  themselTes,  and  both  com- 
plainant and  defendant  have  been  summoned  as  garnishees  in  an  attachment 
execution  issued  under  a  judgment  against  com  plainant^s  son  on  the  theory 
that  the  son  and  not  the  complainant  was  the  partner  of  the  defendant* 
a  decree  for  an  account  against  the  defendant  will  be  sustained,  but  no 
final  decree  for  payment  will  be  entered  until  the  attachments  have  been 
finally  determined.    In  such  a  case  the  fact  that  the  defendant  gave  the  in- 
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formation  upon  which  the  attachment  was  issued  against  complainant 
does  not  take  away  his  right  to  be  relieved  from  doable  liability. 

Aiyued  Jan.  14, 1901.  Appeal,  No.  293,  Jan.  T.,  1900,  by 
defendant,  from  decree  of  C.  P.  No.  1,  PhUa.  Co.,  Sept.  T.,  1899, 
No.  498,  dismissing  exceptions  to  adjudication  in  case  of  Eliza- 
beth J.  Lyons  v.  J.  Harry  Lyons  and  Samuel  Simpson.  Before 
McCoLLUH,  C.  J.,  Mitchell,  Fell,  Bbown,  Mbstbbzat 
and  PoTTEB,  JJ.    Affirmed. 

Bill  in  equity  for  an  account. 

Bbsgt,  J.,  filed  the  following  opinion : 
I  find  the  facts  to  be  : 

1.  At  the  time  of  the  failure  of  the  Keen-Sutterle  Company, 
a  coiporation  of  the  state  of  New  York,  in  January,  1896,  the 
defendant  J.  Harry  Lyons  was  its  secretary  and  principal  clerk, 
largely  assisting  in  the  management  of  its  business  and  familiar 
therewith  and  with  its  customers. 

2.  The  said  J.  Harry  Lyons,  having  become  guarantor  of  some 
commercial  paper  of  one  of  the  creditors  of  said  company,  the 
risk  of  his  being  obliged  ultimately  to  pay  the  same  or  part  there- 
of, precluded  him  from  going  into  business  on  his  own  account, 
and  he  was  compelled  to  utilize  his  abilities  and  experience  in 
employment  by  others  upon  a  salary. 

3.  In  consequence  thereof,  upon  the  said  failure,  the  plain- 
tiff, being  the  mother  of  the  defendant  J.  Harry  Lyons  formed 
a  partnership  with  the  defendant  Samuel  Simpson,  trading  as 
Samuel  Simpson  &  Company,  wherein  the  plaintiff  and  the  said 
Samuel  Simpson  were  to  be  and  were  interested  in  equal  shares 
for  the  purpose  of  carrying  on  the  same  business  of  importing  and 
selling  goat  skins  and  other  merchandise  at  No.  429  North  Third 
street,  Philadelphia,  and  in  which  partnership  the  defendant 
J.  Harry  Lyons  was  to  be  and  he  was  employed  by  the  firm  as 
agent  and  manager  of  the  said  business  upon  a  salary. 

4.  The  said  partnership  terminated,  and  the  defendant  J. 
Harry  Lyons  retired  from  the  management  of  the  firm  about 
March  18,  1899,  when  it  had  accumulated  a  large  amount  of 
undivided  profits.  A  short  time  previous  thereto  the  defend- 
ant Samuel  Simpson  had  begun  to  set  up  that  the  defendant 
J.  Harry  Lyons  and  not  the  plaintiff,  was  the  person  entitled 


Digiti 


ized  by  Google 


804  LYONS  V.  LYONS. 

Opinion  of  Court  below— Assignment  of  Errors.         [199  Pa. 

to  said  one  half  of  the  profits  of  the  said  business,  always  admit- 
ting, however,  that  he,  the  defendant  Samuel  Simpson,  was  en- 
titled to  only  one  half  part  thereof,  and  refused  to  furnish  the 
plaintiff  or  the  said  J.  Harry  Lyons  on  account  of  the  said  busi- 
ness, or  permit  them  to  have  access  to  the  books  thereof,  or  to 
pay  either  of  them  any  monejns  on  account  thereof,  although  he 
had  a  large  amount  of  said  profits  in  cash  in  bank. 

5.  That  the  defendant  Samuel  Simpson  caused  the  Import- 
ers and  Traders'  National  Bank  of  New  York,  who  subsequently 
had  obtained  a  judgment  against  the  defendant  J.  Harry  Lyons, 
to  issue  thereon  an  attachment  execution  against  the  plaintiff 
as  garnishee,  to  enable  him,  the  said  Samuel  Simpson,  to  longer 
retain  said  moneys.* 

CONCLUSION  OP  LAW. 

As  a  consequence  of  the  foregoing  findings  of  fact,  it  follows 
that  the  plaintiff  is  by  law  entitled  to  an  account,  and  the  fol- 
lowing decree  is  made : 

And  now,  to  wit:  May  22, 1900,  it  is  ordered,  adjudged  and 
decreed  as  follows,  to  wit : 

That  the  plaintiff  Elizabeth  J.  Lyons  was  a  partner  witii 
Samuel  Simpson  in  the  business  mentioned  in  the  said  bill,  car- 
ried on  by  Samuel  Simpson  &  Company  in  Philadelphia,  from 
February  14, 1896,  to  March  18, 1899,  and  was  by  virtue  there- 
of entitled  to  one  half  of  the  net  profits  of  that  business,  and 
that  the  plaintiff  is  entitled  to  an  account  of  all  the  said  partner- 
ship dealings  and  transactions  between  them,  and  to  payment 
of  what  shall  appear  to  be  due  her  upon  that  account 

And  it  is  further  ordered,  adjudged  and  decreed  that  it  be 
referred  to  Benjamin  Daniels,  Esq.,  Master,  to  take  an  account 
of  all  the  said  partnership  dealings  and  transactions  between 
the  plaintiff  and  the  defendant  Samuel  Simpson,  from  Febru- 
ary 14, 1896,  to  March  18, 1899,  inclusive,  and  that  what  upon 
taking  the  said  accounts  shall  appear  to  be  due  from  either  of 
the  said  parties  to  the  other,  be  paid  by  the  party  from  whom 
to  the  party  to  whom  the  same  shall  be  certified  to  be  due. 

Srrar  assigned  was  the  decree  of  the  court. 

*  It  appeared  from  the  record  that  the  defendant  had  also  bean  sum- 
moned as  garnishee  in  an  attachment  against  J.  Harry  Lyons. 
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John  Q.  Johnson^  with  him  Emil  Rosenberger^  for  appellant. — 
The  court  erred  in  finding  that  a  partnership  had  ever  existed 
between  Samuel  Simpson  and  Elizabeth  J.  Lyons. 

There  was  not  sufficient  evidence  that  Simpson  had  caused 
the  attachment  under  the  Importers'  and  Traders'  National 
Bank  judgment  to  be  issued  against  Elizabeth  J.  Lyons,  as 
garnishee,  for  any  purpose  whatever,  and,  even  though  there 
was  sufficient  evidence  to  justify  the  finding  of  the  court  in 
this  particular,  Simpson  was  not  thereby  deprived  of  his  right 
to  have  the  right  to  the  fund  held  by  him  as  stakeholder  de- 
termined, only  when  all  necessary  parties  were  before  the  court: 
Mount  Holly  Turnpike,  etc.,  Co.  v.  Ferree,  17  N.  J.  Eq.  120; 
Shaw  V.  Coster,  8  Paige,  839. 

The  court  erred  in  deciding  that  the  fund  in  the  hands  of 
Simpson  was  a  partnership  fund,  and  not  one  in  which  J.  Hany 
Lyons  was  interested,  because  of  the  absence  of  a  party  in  in- 
terest, viz :  the  attaching  creditor,  and  in  thus  subjecting  Simp- 
son to  the  peril  of  two  decrees  for  payment  of  the  same  fund, 
to  two  different  parties :  Adams's  Equity,  ♦317. 

George  L.  Crawford^  of  Crawford  ^  Loughlin. — The  plain- 
tiff cannot  sustain  a  bill  of  interpleader  where  he  is  obliged  to 
admit  as  to  either  of  the  defendants  he  is  a  wrongdoer.  Nor 
can  the  plaintiff  have  relief  where  it  appears  that  the  double 
claim  has  been  caused  by  his  own  misconduct:  2  Daniell's 
Chancery  Pleading  &  Practice,  ♦ISGT ;  Hatfield  v.  McWhor- 
ter,  40  Ga.  269 ;  Shaw  v.  Coster,  8  Paige,  339 ;  Turnpike  Co- 
V.  Fen-ee,  17  N.  J.  Eq.  120 ;  Dodge  v.  Lawson,  22  N.  Y.  Civil 
Proc.  Rep.  112. 

Opinion  by  Mr.  Justicjb  Mitchell,  May  6, 1901 : 
The  learned  judge  below  found  the  fact  of  a  partnership 
between  plaintiff  and  the  defendant  Simpson  under  the  name 
of  Samuel  Simpson  &  Company.  There  was  testimony  on 
which  such  finding  was  based,  and  we  have  not  been  convinced 
that  we  should  reverse  it.  But  it  was  a  finding  of  a  partner- 
ship as  between  the  parties,  and  it  by  no  means  follows  that  a 
partnership  was  established  as  against  creditors.  The  com- 
plainant's son,  J.  Harry  Lyons  was  burdened  with  debts  from 
previous  business  operations  which  prevented  his  engaging  in 
Vol.  cxcix— 20 
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business  in  his  own  name.  The  arrangement  with  defendant 
whatever  it  was,  was  intended  to  secure  to  J.  Harry  Lyons  all 
the  benefits  of  a  partnership  without  its  liabilities  to  his  cred- 
itors. Whether  it  was  legally  valid  for  that  purpose  as  against 
such  creditors,  could  only  be  determined  by  proceedings  to 
which  the  creditors  were  parties.  The  decree  therefore  in  tiie 
suit  between  plaintiff  and  defendant  that  the  arrangement  was 
valid  and  that  appellant  was  answerable  as  partner  to  complain- 
ant, was  not  an  adjudication  as  against  the  attaching  creditor, 
and  if  the  latter  should  be  successful  in  his  suit  appellant  would 
be  compelled  to  pay  twice.  From  this  risk  he  has  a  right  to 
be  protected,  and  the  fact  that  the  attachment  was  based  on 
information  given  by  him  did  not  take  away  that  right.  If 
his  belief  that  J.  Harry  Lyons  and  not  the  complainant  was 
his  partner  was  in  good  faith,  and  it  is  not  found  to  the  con- 
trary, then  he  owed  no  duty  to  complainant  which  made  his 
act  one  of  bad  faith,  however  unfriendly,  and  it  could  not  de- 
prive him  of  his  right  to  protection  against  an  attaching  cred- 
itor with  a  valid  claim. 

The  decree  for  an  account  is  afi&rmed,  but  is  modified  so  that 
there  shall  be  no  final  decree  for  payment  of  any  balance  found 
due  by  appellant  until  the  attachments  now  pending  against 
him  as  garnishee  shall  have  been  finally  determined,  and  in  case 
the  plaintiff,  after  due  notice  shall  neglect  or  refuse  to  appear 
in  such  attachment  proceedings  and  defend  her  title,  and  there 
shall  be  a  recovery  against  the  appellant,  then  with  leave  to 
the  appellant  to  apply  to  the  court  to  open  the  decree  and  re- 
lieve him  against  any  double  liability  in  such  manner  as  equity 
may  require. 
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ISrusts  and  iru^eea^Removal  ofirustet—Act  of  April  9, 1868,  P.  L,  785. 

Under  the  Act  of  April  9,  1868,  P.  L.  785,  entitled  *'  An  act  to  autliorize 
the  court  of  common  pleas  and  orphans'  court  in  the  city  of  Philadelphia 
to  appoint  and  remoTe  trustees/*  the  courts  have  no  power  to  remove  a 
trustee  at  the  mere  whim  or  caprice  of  a  cestui  que  trust.  A  substantial 
rsason  for  such  action  must  appear. 

An  application  by  a  cestui  que  trust  to  have  a  testamentary  trustee  re- 
moved will  not  be  granted  where  it  appears  that  the  aversion  of  the  peti- 
tioner to  the  trustee  arose  from  the  fact  of  the  trustee's  appointment  to 
the  exclusion  of  herself  and  her  husband,  that  an  alleged  improper  sale  of 
assets  of  the  estate  was  a  proper  and  prudent  one,  and  that  the  petitioner's 
annoyance,  alleged  ill  health  and  expense  of  employing  counsel  were  ail 
due  to  her  own  acts  and  not  to  any  conduct  of  the  trustee. 

Nathan's  Estate,  191  Pa.  404,  overruled. 

Argued  March  27, 1901.  Appeal,  No.  26,  Jan.  T.,  1901,  by 
Mathias  Seddinger,  trustee,  from  decree  of  O.  C.  Phila.  Co., 
removing  trustee,  in  the  Estate  of  Jacob  O.  Neafle,  deceased. 
Before  Mitchell,  Fell,  Brown,  MBSTBEZATandPoTTBE,  J  J. 
Reversed. 

Petition  to  remove  testamentary  trustee. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

Error  a99igned  was  the  decree  of  the  court 

John  Q.  Johnson^  with  him  Eli  Kirk  Price^  for  appellant — 
Under  the  law  the  legal  title  to  the  personal  estate  vested  ab- 
solutely in  the  executors  who  had  an  unqualified  and  unlimited 
right  to  dispose  of  it  by  sale  or  pledge  for  all  purposes  connected 
with  the  discharge  of  their  duties  under  the  will.  It  was  their 
duty  to  realize  upon  it  within  a  reasonable  time  and  in  the  best 
manner  practicable  to  prevent  further  depreciation  :  Smith  v. 
Ayer,  101  U.  S.  320 ;  Petrie  v.  Clark,  11  S.  &  R.  877 ;  Bayard 
V.  Farmers'  &  Mechanics'  Bank,  52  Pa.  282;  Wood's  Appeal, 
92  Pa.  879  ;  Johnston's  Est,  9  W.  &  S.  107 ;  Charlton's  App., 
84  Pa.  473;  Merkel's  Est,  181  Pa.  584;  Woodward's  Est,  27 
W.  N.  C.  407. 

The  decree  of  the  orphans'  court  settling  the  account  of  the 
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executors  is  final  and  conclusive  as  to  all  matters  contained  in 
it,  and  cannot  be  questioned  or  impeached  in  collateral  proceed- 
ings except  for  want  of  jurisdiction  appearing  upon  the  record, 
or  for  fraud :  McFadden  v.  Geddis,  17  S.  &  R.  336 ;  McLena- 
chan  V.  Com.,  1  Rawle,  357 ;  App  v.  Dreisbach,  2  Rawle,  287 ; 
Thompson  v.  McGaw,  2  Watts,  161 ;  Clark  v.  Callaghan,  2 
Watts,  269;  Brinton's  Est.,  10  Pa.  408. 

The  creator  of  a  trust  intends  that  the  discretion  of  the  trus- 
tee, and  not  that  of  the  cestui  que  trust  of  the  court,  shall  con- 
trol the  execution  of  the  trust ;  and  consequently  the  court 
will  not  interfere  at  the  instance  of  a  cestui  que  trust  without 
some  showing  of  bad  faith  or  gross  mismanagement  on  the  part 
of  the  trustee,  even  when  the  result  of  the  action  prayed  for 
would  be  to  materially  benefit  the  estate  of  the  cestui  que  trust : 
Lee  V.  Young,  2  Y.  &  Coll.  Ch.  532 ;  Bryson  v.  Wood,  187  Pa. 
866 ;  Camden  v.  Murray,  L.  R.  16  Ch.  Div.  161 ;  Chew  v.  Chew, 
28  Pa.  17;  Ingles's  Estate,  76  Pa.  430;  Vanderveer's  Estate, 
16  W.  N.  C.  259;  Markle's  Estate,  182  Pa.  878;  Naglee's  Es- 
tate,  52  Pa.  154 ;  Williams's  App.,  73  Pa.  285 ;  Gibbes  v.  Smith, 
2  Rich.  Eq.  131 ;  Berry  v.  Williamson,  11  B.  Mon.  (Ky.)  246. 

The  act  of  1868  does  not  contemplate  removal  without  ade- 
quate cause :  Stevenson's  App.,  68  Pa.  101 ;  Marsden's  Estate, 
166  Pa.  218. 

A.  ff.  Winter8tee%  with  him  George  Tucker  BispJuimy  for  appel- 
lee.— On  the  merits  of  the  case  the  authorities  are  equally  clear. 
The  grounds  on  which  the  petition  was  based  were  the  destruc- 
tion of  mutual  confidence  between  the  appellee  and  her  trustee ; 
her  deep-seated  objection  to  the  appellant  personally  and  as 
trustee ;  the  inability  on  the  part  of  the  appellee  to  consult  or 
confer  with  him  without  inconvenience,  annoj^ance  and  discom- 
fort to  her,  resulting  in  the  necessity  of  her  having  counsel  to 
act  for  her  in  conducting  the  ordinary  business  of  the  estate, 
and  an  added  expense  necessarily  incident  thereto ;  and  a  very 
distinct  and  definitely  established  injury  to  the  appellee's  health 
springing  from  the  continuance  of  the  relations.  These  condi- 
tions have  been  fully  established  by  the  testimony,  and  the  case 
is,  therefore,  directly  within  the  authority  of  the  well  known 
decisions  of  Marsden's  Estate,  166  Pa.  218,  Nathan's  Estate, 
191  Pa.  404,  and  Martin's  Estate,  4  Pa.  Dist  Rep.  2191 
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Opinion  by  Mb.  Justice  Mbstbbzat,  May  13, 1901 : 
Jacob  G.  Neafie  died  January  16,  1898,  leaving  a  will  dated 
December  18, 1891.  He  named  his  wife,  Mary  A.  Neafie,  and 
Mathias  Seddinger  as  his  executors  and  trustees.  By  his  will, 
the  testator  gave  his  wife,  inter  alia,  the  one  third  of  his  residu- 
ary personal  estate  absolutely  and  the  one  half  of  the  income 
from  his  residuary  real  estate  for  her  life.  He  bequeathed 
the  residue  of  his  personal  estate  to  his  executors  in  trust  to  pay 
the  income  thereof  to  his  daughter,  Mary  E.  Whitaker,  during 
life,  and  devised  his  residuary  real  estate  to  his  executors  in 
trust  to  pay  one  half  of  the  income  to  her  for  life ;  and  upon 
her  death  he  directed  the  said  residuary  estates  to  be  held  in 
trust  for  the  children  of  his  daughter  during  their  lives  and  at 
the  period  of  distribution,  after  the  death  of  the  surviving  grand- 
child, to  be  divided  among  such  of  the  descendants  of  his  daugh- 
ter, his  sister  and  his  brother  as  might  then  be  living.  The  re- 
siduary personal  estate  amounted  to  $940,746.17,  the  principal 
asset  of  which  was  4,421  shares  of  stock  of  the  Neafie  &  Levy 
Ship  &  Engine  Building  Company.  The  testator  provided  in 
his  will  that  the  interest  in  his  estate  given  his  daughter  should 
not  in  any  manner  be  subject  to  the  control  or  interference  of 
her  husband,  nor  liable  for  the  payment  of  his  debts.  To  carry 
out  the  provisions  of  the  will  the  executors  or  the  survivor  of 
them  were  authorized  to  sell  all  the  residuary  estate. 

On  May  23, 1899,  Mary  A.  Neafie  was  discharged  as  execu- 
trix and  trustee  on  her  own  petition.  Mrs.  Mary  E.  Whitaker, 
testator's  daughter,  presented  her  petition  to  the  orphans'  court 
on  July  8, 1899,  praying  for  the  appointment  of  the  Girard  Trust 
Company  as  trustee  in  place  of  Mrs.  Neafie.  This  was  refused. 
On  November  6, 1899,  Mrs.  Whitaker  presented  an  amended 
petition  to  the  court  praying,  for  the  reasons  therein  set  forth, 
that  Seddinger  be  removed  from  the  position  as  trustee  and  that 
the  Girard  Trust  Company  be  appointed  in  his  place.  Mrs. 
Whitaker's  children  joined  in  the  amended  petition.  Seddinger 
filed  an  answer  denying  the  material  facts  alleged  as  grounds 
for  his  removal.  All  the  parties  interested  in  the  testator's  es- 
tate, except  Mrs.  Whitaker  and  her  children,  joined  in  the  an- 
swer and  requested  that  the  amended  petition  be  dismissed. 
The  court  below,  on  January  2,  1901,  granted  the  prayer  of  the 
petition,  removed  Seddinger  and  appointed  the  Girard  Trust 
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Company  as  his  successor  in  the  trust  The  correctness  of  the 
action  of  the  court  is  the  question  for  determination  here. 

The  grounds  alleged  in  the  petition  for  the  removal  of  the  re- 
spondent were :  Entire  loss  of  confidence  in  the  trustee  arising 
from  his  conduct  in  the  management  of  the  estate  in  his  own 
interest  and  to  the  prejudice  of  the  petitioner  and  without  con- 
sulting her ;  dictatorial  and  arbitrary  demeanor,  refusing  title 
papers  and  rendering  necessary  the  employment  of  private  coun- 
sel ;  inability  to  confer  without  irritation  and  annoyance  to  the 
petitioner ;  worriment  and  distress  of  mind  and  injury  to  health ; 
the  necessity  of  employing  some  one  to  advise  upon  investments 
in  aid  of  trustee  and  the  increased  expenses  to  petitioner's  pri- 
vate estate. 

This  application  was  made  to  the  court  below  under  the  act 
of  April  9,  1868,  P.  L.  785,  Purd.  2036,  which  provides  as  fol- 
lows :  "  Where  any  trust  now  exists  or  is  hereafter  created,  the 
cestui  que  trusts,  or  a  majority  of  them  having  the  life  estate, 
shall  have  the  right  to  elect  or  choose  trustees  to  execute  said 
trust;  and  upon  petition  of  the  cestuis  que  trust  or  parties  in 
interest  as  aforesaid,  having  such  life  estate,  the  court  of  com- 
mon pleas  or  orphans'  court  in  and  for  the  city  of  Philadelphia, 
having  jurisdiction,  shall  remove  the  acting  trustee  or  trustees, 
and  appoint  other  or  others  as  chosen  or  elected  by  said  parties, 
who  shall  have  all  the  powers  to  execute  said  trusts,  upon  se- 
curity being  approved  and  entered  by  said  appointees,  as 
directed  by  said  court  appointing  them."  The  title  of  the  act 
is :  *^  An  act  to  authorize  the  court  of  common  pleas  and 
orphans'  court  in  the  city  of  Philadelphia  to  appoint  and  re- 
move trustees."  The  first  reported  case  in  which  the  act  was 
construed  was  Stevenson's  Appeal,  68  Pa.  101.  In  that  case  a 
widow  with  children  executed  a  deed  of  trust  of  her  estate  to 
her  father  and  another  as  trustees  for  her  sole  and  separate  use. 
After  her  second  marriage  she  and  her  husband  asked  the 
common  pleas  to  discharge  the  trustees  and  to  permit  her  to 
select  another.  The  court  dismissed  the  petition  and  said, 
inter  alia :  "  Two  constructions  may  be  put  upon  this  law ; 
one  would  oblige  us  at  the  mere  whim  of  a  cestui  que  trust,  at 
any  time,  to  appoint  a  new  trustee  of  his  selection ;  and  the 
other,  to  make  such  an  appointment  when  for  any  just  cause 
the  former  trustee  has  been  removed,  dies  or  resigns.  •  .  •  Surely 
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we  cannot  adopt  the  first  construction,  because  it  could  never 
have  been  the  intention  of  the  legislature  to  endanger  or  destroy 
trusts  altogether.  .  .  .  The  moment  a  trustee,  although  exer- 
cising a  just  restraint,  does  a  thing  which  his  cestui  que  trust 
does  not  approve,  ....  he  must  be  removed.  .  .  .  The  person 
to  be  protected,  under  the  supervision  of  the  court,  exercises  a 
fatal  control  over  the  agent  appointed  to  protect  him,  and  even 
commands  the  court."  This  court  adopted  the  opinion  of  the 
court  below  and  affirmed  the  judgment.  In  the  opinion  of  this 
court  it  was  said :  ^^  It  is  impossible  to  suppose  that  the  legis- 
lature intended  practically  to  destroy  trusts  in  the  commercial 
metropolis  of  the  state,  where  they  ai'e  created  every  day  by 
deeds  and  wills,  and  to  leave  them  untouched  in  every  other 
part  of  this  great  commonwealth.  If  the  construction  con- 
tended for  by  the  counsel  for  the  petitioner  is  correct,  what 
would  be  the  consequences  ?  Trusts  are  created  to  protect  and 
support  minor  children,  weak  and  feeble  minded  persons,  men 
and  women  whose  faculties  have  been  weakened  by  drink  or 
disease,  deaf,  dumb,  blind,  and  incurably  lame  and  decrepit 
persons,  monomaniacs,  partially  insane  persons  and  married 
women,  and  the  trustees  invested  with  the  legal  estate  have  been 
selected  at  the  creation  of  the  trusts  for  their  honesty,  integrity 
and  capacity,  and  then  the  whole  fabric  is  swept  away  at  the 
mere  whim  of  the  cestui  que  trust  who  never  was  trusted,  but 
was  intended  to  be  protected  against  himself  and  his  utter  in- 
capacity to  manage  his  own  affairs.  The  legislature  never 
intended  so  absurd  an  act,  as  to  make  a  minor  of  tender  years 
or  a  woman  under  the  influence  of  her  husband,  anxious  to  grasp 
her  property,  the  sole  judge  without  appeal  of  who  shall  manage 
a  trost  created  for  the  express  purpose  of  preserving  the  property 
intact  for  the  support  and  maintenance  of  tlie  cestui  que  trust." 
We  think  this  the  correct  interpretation  of  the  statute.  It 
carries  out  the  object  of  the  act  as  expressed  in  the  title.  The 
purpose  of  the  legislature  was  to  authorize  the  court  *'to  ap- 
point and  remove  trustees  "  at  the  instance  of  the  parties 
named  in  the  act.  There  is  nothing,  however,  in  the  language 
of  the  statute  which  leads  to  the  conclusion  that  the  court  was 
to  act  without  sufficient  cause  being  made  to  appear.  Such 
an  interpretation  would  produce  results  not  contemplated  in 
the  legislative  mind  and  certainly  not  conducive  to  the  inter- 
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ests  of  the  trust  estate  or  to  the  protection  of  the  cestui  que 
trust  for  whom  the  trust  was  created.  In  construing  the  BrCt, 
both  these  objects  should  be  kept  in  view  and  neither  should 
be  disregarded.  The  intention  of  the  testator  should  be  made 
effective,  and  his  right  to  dispose  of  his  property  in  the  manner 
and  on  the  terms  expressed  in  the  instrument  creating  the  trust 
should  be  observed  and  enforced.  The  wisdom  of  his  benefi- 
cence and  his  method  of  carrying  it  into  execution  are  questions 
which  he,  as  owner  of  the  property,  should  be  permitted  to  de- 
termine. His  will  in  the  premises  must  be  regarded  as  law  so 
long  as  it  does  not  conflict  with  the  organic  law  of  the  state 
and  the  statutes  in  conformity  therewith.  While  observing 
the  rights  of  the  party  creating  the  trust,  the  interests  of  the 
cestui  que  trust  should  likewise  receive  consideration  and  pro- 
tection. It  was  for  his  benefit  the  trust  was  created,  and  it  is 
the  duty  of  the  court  to  see  that  his  rights  are  not  jeopardized 
by  the  failure  of  the  trustee  to  perform  the  duties  imposed 
upon  him.  If  the  confidence  reposed  in  the  trustee  by  the 
creator  of  the  trust  has  been  abused  and  the  interests  of  the 
beneficiary  are  liable  to  suffer  thereby,  the  court  should  act 
promptly  and  effectively  in  affording  adequate  relief  to  the 
cestui  que  trust.  This  does  not  conflict  with  the  right  of  the 
creator  of  the  trust  to  have  it  executed  by  the  parties  he  named, 
as  trustee,  but  it  is  in  aid  of  the  protection  of  the  trust  which 
he  has  created. 

Keeping  in  view  the  evident  purpose  of  the  legislature  to 
protect  the  rights  of  all  parties  concerned,  the  construction 
of  the  act  of  1868  is  not  difficult.  A  sound  judicial  dis. 
cretion  in  the  enforcement  of  its  provisions  will  accomplish 
the  object  of  its  enactment.  Hence,  as  held  in  Stevenson*s 
Appeal,  it  is  the  duty  of  the  court  to  refuse  to  remove  a  trustee 
at  the  mere  whim  or  caprice  of  the  beneficiary.  There  should 
be  a  substantial  reason  appearing  to  the  court  before  it  re- 
moves the  trustee,  who  enjoyed  the  confidence  of  the  person 
who  created  the  trust  and  who  by  reason  of  his  fitness  for  ex- 
ecuting it,  was  empowered  to  act  as  trustee.  The  duties  of  a 
trustee  are  frequently  onerous,  especially  so  in  large  estates, 
and  their  performance  is  sometimes  necessarily  attended  with 
a  disagreement  between  the  trustee  and  the  cestui  que  trust. 
When  this  occurs  and  the  trustee  has  acted  within  the  authority 
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imposed  upon  him  by  the  trust,  he  should  be  sustained  by  the 
court.  He  is  not  to  be  deprived  of  his  oflSce  simply  because 
the  cestui  que  trust  would  have  acted  differently  and,  possibly, 
more  in  his  own  interest  than  for  the  protection  and  success 
of  the  trust  estate.  Nor  should  lack  of  confidence  in  the  trustee 
by  the  beneficiary  without  substantial  cause  or  personal  demeanor 
of  the  trustee  towards  the  cestui  que  trust,  provoked  or  neces- 
sitated l^  the  conduct  of  the  latter,  induce  the  court  to  place 
the  trust  in  other  hands.  Such  are  not  the  reasons  contem- 
plated by  the  act  of  assembly  for  depriving  the  owner  of  prop- 
erty of  the  right  to  control  its  administration. 

As  any  man  may  be  mistaken  in  his  estimate  of  the  integrity 
and  business  capacity  of  another,  when  the  latter  becomes  the 
former's  trustee  and  his  unfitness  for  the  position  appears  to 
the  court  there  should  be  no  hesitancy  about  his  removal.  If 
his  management  of  the  trust  justly  subjects  him  to  criticism 
and  to  a  lack  of  confidence  by  the  cestui  que  trust,  he  should 
not  be  continued  in  control  of  the  estate.  The  relation  of  trus- 
tee and  cestui  que  trust  is  one  of  confidence,  and  when  either 
abuses  that  confidence,  he  must  assume  the  responsibility.  Pleas- 
ant personal  relations  between  the  parties  interested  in  the  trust 
is  desirable  and  it  is  a  duty  incumbent  upon  each  to  aid  in  se- 
curing that  object. 

Some  of  the  decisions  subsequent  to  Stevenson's  Appeal, 
supra,  construing  the  act  of  1868  have  not  been  in  entire  har- 
mony with  that  case.  The  departure  from  the  interpretation 
therein  given  the  act,  however,  may  be  more  apparent  than  real, 
and  the  facts  of  the  case  under  consideration  may  have  justified 
the  court's  conclusions.  Nathan's  Estate,  191  Pa.  404,  however, 
we  do  not  regard  as  following  the  rule  laid  down  in  Stevenson's 
Appeal  for  the  construction  of  the  act  of  1868.  It  is,  in  our 
judgment,  a  departure  from  the  correct  interpretation  of  the 
statute  and  cannot  be  sustained.  We  are,  therefore,  obliged  to 
overrule  it. 

In  the  light  of  the  duties  of  a  trustee  as  thus  understood,  we 
will  briefly  examine  the  allegations  against  Mr.  Seddinger  con- 
tained in  the  petition  of  Mrs.  Whitaker.  The  loss  of  confidence 
arises  from  the  sale  of  testator's  stock  in  the  Ship  &  Engine 
Building  Company.  Mr.  Seddinger  was  a  business  associate  of 
Mr.  Neafie  and  had  made  large  investments  for  him.     He  had 
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full  charge  of  his  private  affairs.  Immediately  prior  to  his 
death,  the  testator  had  negotiated  a  sale  of  the  stock  to  Somers 
N.  Smith  at  $100  per  share  with  interest  at  the  rate  of  four  per 
cent  per  annum  on  the  deferred  payments.  The  death  of  Mr. 
Neafie  in  January,  1898,  prevented  the  consummation  of  the 
sale,  which  was  to  take  place  in  March  or  April  of  that  year. 
On  March  28, 1898,  Mr.  Seddinger  and  Mrs.  Neafie,  the  trustees, 
under  the  advice  of  counsel,  sold  to  Smith  the  stock  at  SI 00 
per  share  with  interest  at  the  rate  of  five  and  four  tenths  per 
cent  per  annum  on  the  deferred  payments.  At  that  time  the 
stock  was  not  a  marketable  commodity  and  was  not  regarded 
by  the  minority  interest  as  worth  more  than  $60.00  per  share. 
Prior  to  decedent's  death,  the  surplus  capital  of  the  company 
had  been  reduced  and  the  business  was  running  down.  The 
written  contract  for  the  sale  of  the  stock  was  submitted  to  Mrs. 
Whitaker's  counsel  before  the  sale.  Mrs.  Whitaker's  objections 
to  the  sale  were  that  she  wished  the  stock  to  remain  in  the 
family  and  that  she  was  not  consulted  prior  to  the  sale  about 
the  propriety  of  making  it.  These  reasons  are  not  sufficient 
under  the  facts  of  this  case  to  show  mismanagement  on  the 
part  of  the  trustee,  or  grounds  for  loss  of  confidence  in  him  by 
Mrs.  Whitaker.  On  the  contrary  he  did  what  his  duty  re- 
quired him  to  do  and  what  the  interests  of  the  estate  committed 
to  his  care  demanded  of  him.  This  matter  needs  no  further 
consideration. 

The  allegation  in  the  petition  of  dictatorial  and  arbitrary  de- 
meanor in  the  conduct  of  the  trustee  is  not  supported  by  the 
testimony.  It  had  its  foundation  in  the  imagination  of  the 
petitioner.  The  incident  of  the  title  papers  is  trivial  and  un- 
important. 

We  see  nothing  in  the  evidence  that  would  warrant  the  con- 
clusion that  the  trustee's  conduct  or  demeanor  should  cause  ir- 
ritation and  annoyance  to  the  petitioner  when  she  had  occasion 
to  confer  with  him.  The  allegation  in  the  petition  to  that 
effect  may  be  true,  but  the  cause  is  not  with  the  trustee,  nor 
one  for  which  he  is  responsible. 

The  petitioner  admits  she  is  a  delicate  woman  and  her  phy- 
sician testifies  that  she  has  a  progressive  disease.  He  also  tes- 
tifies that  her  disease  produced  nervousness,  that  *'  she  was  an- 
noyed at  any  surrounding  trouble,  that  is,  in  regard  to  the  house. 
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little  things  about  the  house  worried  her."  She  claims  that  her 
feelings  toward  Mr.  Seddinger  affect  her  heath  and  that  it  be- 
gan to  suffer  through  his  conduct  after  the  sale  of  the  stock. 
The  testimony  of  her  physician  shows,  however,  that  she  was 
displeased  with  the  trustee  from  the  first,  and  that  she  mentioned 
her  trouble  with  Mr.  Seddinger  to  the  physician  soon  after  the 
reading  of  the  will.  As  we  have  seen  she  had  no  just  complaint 
against  the  trustee  arising  out  of  the  sale  of  the  stock,  and  there- 
fore if  it  aroused  in  her  unfriendly  feelings  toward  him,  affect- 
ing her  health,  Mr.  Seddinger  is  not  to  be  censured  for  it.  It 
is  quite  apparent  however  that  the  petitioner's  aversion  to  the 
trustee  began  as  soon  as  it  was  known  that  the  testator  had  placed 
his  estate  in  the  hands  of  Mr.  Seddinger  and  his  cotrustee.  It 
was  natural  for  Mrs.  Whitaker  to  believe  that  she  and  her  hus- 
band should  not  have  been  overlooked  in  this  respect  by  the 
testator,  and  her  disappointment  would  provoke  her  criticism 
of  the  administration  of  the  trust  by  the  trustees.  She  may 
have  permitted  herself  to  be  worried  over  the  state  of  affairs  so 
that  it  affected  her  health,  but  if  this  be  true  it  must  be  attri- 
buted to  her  father's  action  in  naming  his  wife  and  Mr.  Seddin- 
ger, his  long-time  business  associate,  as  his  tinistees,  and  not  to 
any  act  of  omission  or  commission  on  the  pai*t  of  the  trustees,  or 
to  their  demeanor  toward  the  petitioner. 

The  only  other  reason  assigned  for  the  dismissal  of  the  trustee 
is  that  his  continuance  in  office  will  necessitate  increased  ex- 
pense to  the  petitioner's  private  estate  by  requiring  her  to  com- 
municate with  him  through  counsel.  A  sufficient  reply  to  this 
suggestion  is  that  if  hostile  relations  exist  between  Mrs.  Whit- 
aker and  the  trustee,  they  are,  as  we  have  heretofore  seen,  of 
her  own  creation  and  not  brought  about  by  the  conduct  or  action 
of  the  respondent. 

The  evidence  before  us  fails  to  show  that  the  petitioner  has 
any  substantial  grounds  for  a  grievance  against  the  respondent. 
If  any  personal  annoyance  or  discomfort  arises  in  her  business 
relations  with  the  trustee,  it  is  to  be  regretted,  but  so  far  as  the 
testimony  discloses,  he  is  not  responsible  for  it,  and  should  not 
be  punished  by  dismissal  from  his  trust. 

In  addition  to  Mrs.  Whitaker  and  her  children,  there  are  other 
cestuis  que  trust  whose  interests  in  the  estate  should  not  be 
overlooked.     They  are  satisfied  with  the  management  of  the 
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trust  estate,  and  ask  the  court  to  refuse  the  application  of  the 
petitioner  for  the  dismissal  of  the  trustee. 

Our  conclusion  requires  us  to  reverse  the  court  below.  In 
doing  so,  however,  it  should  be  said  that  the  decree  of  that  court 
is  supported  by  the  decision  in  Nathan's  Estate. 

The  decree  of  the  court  below  is  reversed  and  the  petition  to 
remove  the  trustee  is  dismissed  at  the  cost  of  the  appellee. 


199         316 

22  SC  *528 

199         316 

30  SC   227 


Uhler  V.  Cowen,  Appellant. 

Landlord  and  tenant— Condemnation  of  portion  of  demised  premises— 
Boad  law— Act  of  April  21,  1866,  P.  L.  266. 

Where  under  the  Act  of  April  21,  1866,  P.  L.  266,  which  authorizes  a 
city  to  open  a  street  on  three  months^  hotice  to  the  property  owner,  the  city 
notifies  a  landlord  that  at  the  expiration  of  three  months  the  city  will  re- 
quire certain  demised  premises  for  public  use,  and  that  the  property  will 
be  entered  upon  to  the  extent  required  for  construction  purposes,  and  this 
notice  is  served  by  the  landlord  on  the  tenants,  the  tenants  may  remore 
from  the  premises  in  pursuance  of  the  notice  given  them,  and  their  liability 
for  rent  ceases  at  the  expiration  of  three  months  from  the  date  of  the  notice. 

In  such  a  case  the  right  of  action  for  damages  accrues  to  the  landowner 
immediately  on  receipt  of  the  notice,  and  he  may  proceed  forthwith  to  have 
his  damages  assessed,  and  nothing  can  arrest  the  progress  of  the  proceed- 
ings, except  an  abandonment  by  the  city  of  its  intention  to  widen  the  street, 
and  even  in  case  of  abandonment  the  city  will  be  liable  to  the  owner  for 
any  damages  he  may  have  sustained. 

Argued  March  28, 1901.  Appeal,  No.  32,  Jan.  T.,  1901,  by 
defendants,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  June  T., 
1897,  No.  501,  on  verdict  for  plaintiff  in  case  of  Clara  E.  Uhler, 
Executrix  and  trustee  under  the  will  of  Taylor  M.  Uhler,  De- 
ceased, V.  John  K.  Cowen  and  Oscar  G.  Murray,  Receivers  of  the 
Baltimore  &  Ohio  Railroad  Company.  Before  MrrcHBLL,  Fbli^, 
Bbowk,  Mestbbzat  and  Potteb,  J  J.    Reversed. 

Assumpsit  for  rent. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  following  point  was  reserved : 

It  is  agreed  by  the  counsel  representing  the  plaintiff  and  tiie 
defendant  that  the  jury  shall  render  a  verdict  in  favor  of  the 
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plaintiff  for  11,665.35,  subject  to  the  question  reserved  as  to 
whether  the  plaintiff  is  entitled  to  recover,  in  view  of  the  notice 
which  was  served  by  the  city  upon  the  plaintiff,  a  copy  of  which 
was  sent  by  the  plaintiff  to  the  defendant,  in  view  of  the  fact 
ttiat  the  city  did  not  actually  take  possession  of  the  property 
until  March  15, 1898,  and  did  not  enter  security  for  the  protec- 
tion of  the  owner  of  the  property  until  January  18, 1898. 

In  case  the.  point  reserved  is  decided  in  favor  of  the  plaintiff^ 
judgment  will  be  entered  for  the  full  amount  of  the  claim.  In 
case  the  point  reserved  is  decided  in  favor  of  the  defendant,  a 
judgment  will  be  entered  in  favor  of  the  plaintiff  for  $485.40. 

The  court  entered  judgment  for  plaintiff  on  the  point  reserved* 

Error  assigned  was  in  entering  judgment  for  the  plaintiff  on 
the  point  reserved. 

W.  B.  Linn^  for  appellant.— Damages  should  be  assessed  as 
of  the  date  of  the  expiration  of  the  notice :  Large  v.  City,  85 
Pa,  231  (note) ;  In  re  Sedgeley  Ave.,  88  Pa.  509 ;  City  v.  Dyer, 
41  Pa.  463 ;  Whitaker  v.  Phoenixville  Borough,  141  Pa.  827 ; 
City  V.  Dickson,  38  Pa.  247. 

When  a  street  \&  finally  established,  the  party  whose  land  has 
been  taken  is  entitled  to  payment  although  the  street  has  not 
been  opened :  Kimball  v.  Rockland,  71  Me.  137  ;  Phila.  v.  Dick- 
son, 38  Pa.  247  ;  Kent  v.  Wallingford,  42  Vt.  651. 

A  tenant  is  an  owner  under  our  statutes  providing  for  the 
assessment  of  damages  due  to  the  exercise  of  eminent  domain : 
P.  &  R.  R.  R.  Co.  V.  Getz,  113  Pa.  218. 

John  Q.  JohnsoTi^  with  him  T.  A.  Fenstermaker^  for  appellee. 
—The  mere  notice  is  not  a  taking :  Schuylkill  Nav.  Co.  v.  Tho- 
burn,  7  S.  &  R.  411 ;  Brower  v.  Philadelphia,  142  Pa.  350. 

A  taking  is  conditioned  by  the  filing  of  a  bond  or  the  confir- 
mation of  the  award  of  a  jury  of  view :  In  re  Sedgeley  Ave.,  88 
Pa.  512 ;  Sower  v.  Phila.  35  Pa.  231 ;  Hannum  v.  Borough  of 
West  Chester,  63  Pa.  479;  Norris  v.  Phila.,  70  Pa.  334 ;  In  re 
Thirty-ninth  Street,  10  W.  N.  C.  384. 

The  equity  of  the  case  is  against  appellants :  Franklin  Street, 
14  Pa.  Superior  Ct.  403 ;  Wood  v.  State  Hospital  for  the  Insane, 
164  Pa.  159 ;  Fischer  v,  Catawissa  R.  R.  Co.,  175  Pa.  554 ;  Nor- 
ris V.  Phila.,  70  Pa.  334 ;  Justice  &  Co.  v.  Phila.,  169  Pa.  505. 
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Opinion  by  Mb.  Justice  Mbstbbzat,  May  18, 1901  : 
Taylor  M.  Uhler,  plaintiffs  testator,  by  an  agreement  dated 
April  9, 1887,  leased  to  the  Baltimore  and  Ohio  Railroad  Com- 
pany Pier  No.  11  situate  on  the  east  side  of  North  Delaware 
avenue  in  the  sixth  ward  of  Philadelphia,  being  140  feet  front 
and  extending  to  the  Delaware  river.  The  term  was  ten  years 
from  April  1,  1888,  at  an  annual  rental  of  $5,500  payable  quar- 
terly. The  lessee  took  possession  of  the  premises  in  pursuance 
of  the  lease  and  used  them  for  discharging  cargoes  and  possibly 
for  other  purposes. 

An  ordinance  of  the  city  of  Philadelphia  was  approved 
March  11, 1895,  by  which  it  was  ordained  '*  that  the  department 
of  public  works  be  and  is  hereby  authorized  and  empowered  to 
notify  the  ownei-s  of  property  over  and  through  which  Delaware 
avenue,  to  its  full  width  as  now  laid  down  on  the  city  plan,  from 
Vine  to  South  streets,  will  pass,  that  at  the  expiration  of  three 
months  from  the  date  of  said  notice,  said  street  will  be  required 
for  public  use."  On  October  28,  1896,  the  following  notice 
dated  October  26, 1896  was  served  on  Taylor  M.  Uhler  by  the 
city :  "  This  is  to  notify  you  that  by  authority  of  the  ordinances 
of  councils,  approved  March  11,  1895,  March  31,  1896,  and  Oc- 
tober 6, 1896,  the  city  of  Philadelphia,  at  the  expiration  of  three 
months  from  the  date  of  this  notice  will  require  for  public  use 
that  portion  of  your  property  lying  within  the  bed  of  Delaware 
avenue  as  established  between  Vine  and  South  streets.  In  ad- 
dition, your  property  will  be  entered  upon  to  the  extent  required 
for  construction  purposes."  A  copy  of  this  notice  was  served 
on  the  defendants  by  the  plaintiff  on  November  12,  1896,  and 
in  pursuance  thereto  they  vacated  the  premises  on  or  about  Jan- 
uary 26, 1897,  being  within  three  months  of  the  date  of  the  no- 
tice. The  city  filed  its  bond  in  the  court  of  quarter  sessions  to 
secure  payment  of  plaintiff's  damages  on  January  18, 1898,  and 
entered  upon  the  premises  on  March  18, 1898.  The  width  of 
Delaware  avenue  as  it  existed  upon  the  city  plan  prior  to  the 
present  proceeding  to  widen  it,  was  fifty  feet,  but  in  pursuance 
of  the  ordinances  relative  thereto,  it  was  made  150  feet  wide. 
On  the  application  of  the  plaintiff,  viewers  were  appointed  by 
the  court  of  quarter  sessions  to  assess  her  damages  on  October  4, 
1898.  They  made  their  report  on  June  30, 1899,  awarding  her 
$17,597  and  added  thereto  tliis  statement :  ^^  This  sum  includes 
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any  and  all  claim  for  rent  against  the  lessee  of  the  premises  at 
the  time  of  the  taking  and  is  intended  to  operate  as  a  release  to 
the  tenant  of  any  obligation  therefor."  The  plaintiff  appealed 
from  this  awaixl. 

This  action  was  brought  June  5,  1897  to  recover  the  sum  of 
11,375  with  interest  for  the  quarterly  rent  alleged  to  be  due 
April  1, 1897.  The  defendants  admit  their  liability  for  the  rent 
which  accrued  up  to  January  26, 1897,  when  they  surrendered 
possession  of  the  premises  in  accordance  with  the  city's  notice 
of  October  26, 1896,  served  on  them  by  the  plaintiff.  At  the 
trial  the  court  reserved  the  question  of  the  defendants'  liability 
for  the  residue  of  the  quarter's  rent,  but  subsequently  entered 
judgment  in  favor  of  tlie  plaintiff  on  the  reserved  question. 

The  proceedings  to  widen  Delaware  avenue  were  taken  under 
the  Act  of  April  21, 1855,  P.  L.  266.  This  act  authorized  the 
city  to  open  a  street  on  three  months'  notice  to  the  property 
owner  who  "  may  forthwith  petition  the  court  of  quarter  ses- 
sions for  viewers  to  assess  the  damages  which  said  owner  may 
sustain  by  the  opening  of  such  street;  and  if  the  same  be 
not  paid  within  one  year,  may  sue  said  city  for  the  recovery 
thereof." 

When  this  case  was  here  before  on  an  appeal  by  defendants 
from  the  judgment  of  the  court  below  in  entering  judgment 
against  them  for  want  of  a  sufficient  affidavit  of  defense,  the 
present  chief  justice  in  reversing  the  court  below  said :  "  If 
the  whole  of  the  demised  premises  had  been  taken  by  right  of 
eminent  domain  it  is  conceded,  under  the  authority  of  Dyer  v. 
Wightman,  66  Pa.  425,  that  there  could  be  no  recovery.  Does 
a  different  rule  obtain  when  a  part  only  of  the  premises  is 
taken?"  Uhler  v.  Cowen,  192  Pa.  445.  At  the  subsequent 
trial  of  the  cause  it  was  conceded,  and  if  not,  it  was  abundantly 
proven,  that  the  portions  of  the  pier  not  taken  by  the  city  were 
of  no  value  to  the  defendants,  and  hence  the  whole  of  the  de- 
mised premises  has  been  taken.  As  said  by  Shabswood,  J., 
in  Dyer  v.  Wightman,  p.  428,  "  The  damages  awarded  thus 
taking  the  place  of  the  land,  the  relation  of  landlord  and  ten- 
ant is  extinguished,  and  all  the  covenants  growing  out  of  that 
relation  are  necessarily  at  an  end."  The  learned  court  below 
held,  however,  that  there  was  no  interference  by  the  city  with 
the  possession  of  the  premises  by  the  defendants,  and  that  un- 
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der  the  contract  between  the  lessor  and  the  lessees  the  rent  was 
recoverable. 

As  we  have  seen,  the  notice  by  the  city  to  the  plaiutiff  was 
in  pursuance  of  the  act  of  1855.  It  was  dated  October  26, 
1896,  and  notified  the  plaintiff  that  at  the  expiration  of  three 
months  the  city  would  require  for  public  use  the  premises,  and 
further,  that  his  property  would  be  entered  upon  to  the  extent 
required  for  construction  purposes.  This  notice  was  served  by 
the  plaintiff  on  the  defendants,  and  hence  it  became  a  notice 
from  the  former  to  the  latter  to  vacate  the  premises  on  or  be- 
fore the  expiration  of  three  months  from  October  26,  1896. 
The  city  having  ordained  the  widening  of  the  street  could,  at 
any  time  after  the  three  mouths'  notice,  have  taken  possession 
of  the  premises,  if  the  damages  had  been  paid  or  secured.  The 
act  of  1855  authorized  the  owner  to  proceed  forthwith  upon  the 
receipt  of  the  notice  to  have  his  damages  assessed.  The  object 
of  the  notice  was  to  enable  the  owner  to  procure  an  assessment 
of  the  damages :  City  v.  Dickson,  38  Pa.  247.  It  was  within 
his  power  to  proceed  at  once  and  have  his  damages  assessed 
before  the  expiration  of  the  three  months,  and  prior  to  the  ac- 
tual taking  by  the  city.  If  he  delayed  taking  such  action,  it 
did  not  prevent  the  city  from  entering  upon  and  taking  his 
property  after  having  secured  the  damages.  After  the  three 
months  had  expired  the  tenure  of  the  plaintiff  was  uncertain, 
and  his  title  divested  for  all  practical  purposes.  Mr.  Justice 
Stbong,  in  City  v.  Dyer,  41  Pa.  470,  thus  describes  the  rights 
of  the  owner  and  of  the  city  under  the  circumstances :  '*  Such 
occupation  can  be  but  permissive,  at  all  times  subject  to  the  par- 
amount rights  of  the  public.  The  land  cannot  be  built  upon  or 
improved,  except  at  the  hazard  of  the  improver,  and  it  is  worth- 
less for  sale.  Its  principal  value  has  been  taken  away  by  the 
ordinance  directing  the  street  to  be  opened,  and  the  city  has 
acquired  the  right  to  enter  at  will."  Such  is  the  true  status 
of  the  parties  in  a  proceeding  of  this  character  under  the  act 
of  1855.  It  is  a  taking  of  the  land  for  which  the  owner  is 
entitled  to  damages,  unless  the  proceedings  are  discontinued 
before  he  has  his  damages  ascertained  or  the  property  has  been 
actually  taken. 

The  action  of  the  city  made  the  tenure  of  the  lessees  equally 
indefinite  and  uncertain.    The  contract  between  them  and  th^ 
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lessor  did  not  protect  them  from  immediate  ouster  at  the  will 
of  the  city  on  the  expiration  of  the  notice.  Why,  thei'efore, 
should  they  be  required  to  await  the  pleasure  of  the  city  in  tak- 
ing actual  possession  of  the  premises  ?  This  case  well  illustrates 
the  reason  why  a  contrary  construction  should  be  given  the  act 
of  1855.  The  pier  was  used  as  a  freight  terminal  on  the  Dela- 
ware river  by  the  defendants'  railroad  company.  To  vacate  the 
property  and  to  secure  another  by  which  the  business  might  be 
continued,  necessarily  involved  considerable  time.  The  de- 
fendants were  therefore  compelled  to  act  immediately  when  they 
received  the  notice,  and  to  arrange  for  the  transfer  of  their  busi- 
ness to  another  pier,  or  take  the  chances  of  immediate  dispos- 
session and  of  consequent  great  business  loss.  It  is  no  suffi- 
cient answer  to  say  that  the  damages  the  defendants  might 
sustain  as  tenants  of  the  premises  could  be  assessed  under  the 
statute.  The  measure  of  a  tenant's  damages  in  such  proceed- 
ings is  the  value  of  the  term  subject  to  the  rent.  He  is  entitled 
to  compensation  according  to  his  interest :  Philadelphia  and 
Reading  Railroad  Company  v.  Getz,  113  Pa.  218.  If  they  had 
refused  to  comply  with  the  notice,  the  responsibility  would  have 
been  theirs  and  not  the  city's.  They  had  a  right  to  presume 
that  the  notice  was  given  in  good  faith  and  t^t  the  city  in- 
tended to  act  in  accordance  with  it. 

That  the  right  of  action  for  damages  accrued  to  the  plaintiff 
on  the  receipt  of  the  notice  is  evident  from  the  provisions  of  the 
act  of  1855  and  of  the  Act  of  May  23, 1891,  P.  L.  109.  This 
latter  act  bars  a  recovery  for  damages  unless  an  action  is  brought 
within  six  years  from  the  date  of  the  notice.  The  act  of  1855, 
as  we  have  seen,  permits  the  owner  to  proceed  to  have  his  dam- 
ages ascertained  when  the  notice  is  served.  The  owner,  there- 
fore, had  the  right  on  service  of  the  notice  to  proceed  forthwith 
to  have  his  damages  assessed,  and  nothing  could  arrest  the  prog- 
ress of  the  proceedings  except  an  abandonment  by  the  city  of 
its  intention  to  widen  the  street.  A  final  judgment  in  lus  favor 
would  have  been  conclusive  against  the  city,  and  it  would  have 
been  compelled  to  pay  the  judgment,  though  the  ordinance  for 
opening  the  street  had  been  subsequently  repealed :  Myers  v. 
Boro.  of  South  Bethlehem,  149  Pa.  85.  If  the  proceedings  had 
been  abandoned  at  any  time  after  the  notice,  the  court  would 
Vol.  cxcrx— 21 
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have  imposed  conditions  upon  the  city,  and  it  would  have  been 
responsible  to  the  owner  for  any  damages  he  had  sustained. 

We  think  the  defendants  were  justified  in  removing  from  the 
premises  in  pursuance  of  the  notice  given  them  and  that  tlieir 
liability  for  rent  ceased  at  the  expiration  of  three  months  from 
October  26, 1896.  This  is  just  and  equitable  to  them  and  does 
no  injury  to  the  owner  of  the  premises.  The  act  of  1855  gave 
him  an  immediate  remedy  to  obtain  full  compensation  for  the 
injury  he  sustained.  The  report  of  viewers  shows  that  the  sum 
awarded  the  plaintiff  included  all  claim  for  rent  against  the  de- 
fendants at  the  time  the  premises  were  taken.  The  city  is  not 
in  a  position  to  complain,  as  the  vacation  of  the  premises  by  the 
defendants  was  in  pursuance  of  its  notice  that  at  the  expiration 
of  the  period  therein  named  the  property  would  be  required 
for  public  use  and  would  be  entered  upon  to  the  extent^  re- 
quired for  its  purposes.  The  plaintiff's  right  of  action  then 
accrued,  and  the  act  of  1891  required  him  to  pursue  it  within 
six  years  from  the  date  of  the  notice.  It  follows  that  the  court 
below  erred  in  entering  judgment  against  the  defendants  for 
the  full  amount  of  the  rent  claimed  by  the  plaintiff. 

The  judgment  is  reversed,  and  judgment  is  entered  on  the 
case  stated  in  favor  of  the  plaintiff  and  against  the  defendant 
for  the  sum  of  $485.40,  the  costs  of  this  appeal  to  be  paid  by 
the  plaintiff. 
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1©206      5^^1         Kelly  V.  Union  Traction  Company,  Appellant. 

|e206         S^^^ 

I  I  Negligence^Streel  railways— Master  and  servant— Fellota^ervant — Ad 

|f227   M         o/^prti  4.  1868,  P. //.  58. 

In  an  action  by  a  conductor  of  a  street  railway  company  against  another 
street  railway  company  to  recover  damages  for  personal  injuiies  sustained 
by  the  negligence  of  a  motorman  of  the  second  company,  the  Act  of 
April  4,  1868,  P.  L.  68,  relating  to  injuries  sustained  by  persons  ••  while 
lawfully  engaged  or  employed  on  or  about  the  roads,  works,  depots  and 
premises  of  a  railroad  company,"  does  not  apply,  where  it  appears  that 
the  two  companies  by  an  arrangement  between  them  jointly  used  double 
tracks  in  a  street,  and  that  the  plaintiff  while  at  work  at  Uie  terminus  in 
the  act  of  putting  up  the  fender  of  his  car  was  struck  by  a  car  of  the  de- 
fendant which,  owing  to  the  negligence  of  its  motorman  who  &iled  to 
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tarn  a  switch  connecting  the  two  tracks,  ran  onto  the  south  track,  where 
the  plaintiff  was  standing  instead  of  the  north  track  where  it  should  have 
gone,  and  struck  him.  In  such  a  case  the  road  is  the  road  of  the  com* 
pany  using  it,  and  an  employee  of  that  company  lawfully  engaged  in  its 
service  cannot  be  said  to  be  employed  about  the  ro^  of  the  other  oom- 
pany. 

Argued  March  29, 1901.  Appeal,  No.  14,  Jan.  T.,  1901,  by 
defendant,  from  judgment  of  0.  P.  No.  2,  Phila.  Co.,  March  T., 
1896,  No.  63,  on  trial  by  court  without  a  jury  in  case  of  John 
Kelly  V.  Union  Traction  Company.  Before  Mitcecbll,  Ftoji, 
Bbown,  Mestbbzat  and  Potteb,  JJ.    Ai&rmed. 

Trespass  for  personal  injuries. 

The  case  wto  tried  without  a  jury  under  the  act  of  April  22, 
1874,  by  Pbnnypackeb,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Judgment  for  plaintiff  for  $7,500.    The  defendant  appealed. 

Mrror  anngned  was  as  follows :  "  The  learned  court  erred  in 
holding,  assuming  that  the  purpose  of  the  act  of  1868  was  to 
include  city  passenger  railway  companies,  that  under  the  cir- 
cumstances as  they  appeared  from  the  evidence,  the  act  does 
not  apply/' 

^^moi  Learning^  with  him  Charles  Biddle^  for  appellant. — 

^©  act  of  1868  applies  to  this  case :  Spisak  v.  B.  &  O.  R.  R. 

Co.,  152  Pa.  281 ;  Mulherrin  v.  Del.,  Lack.  &  Western  R.  R. 

^•»  81  Pa.  366 ;  Kirby  v.  Penna.  R.  R.  Co.,  76  Pa.  606 ;  B.  & 

^-  ^-  R.  Co.  V.  Colvin,  118  Pa.  230 ;  Cummings  v.  Pittsburg, 

®^-»  It.  R.  Co.,  92  Pa.  82. 

^«e  act  applies  to  all  railroads :  Gyger  v.  Phila.,  etc..  Pass. 
pf  ^o.,  136  Pa.  104;  HestonvUle,  etc.,  Pass.  R.  R.  Co.  v. 
J^^^.,  89  Pa.  210 ;  Old  Colony  Trust  Co.  v.  Allentown,  etc., 
^Pi<i  Transit  Co.,  192  Pa.  696. 

•  ^^artin  Rommel^  for  appellee. — The  act  of  1868  does  not 

JPPly  :    Spisak  v.  B.  &  O.  R.  R.  Co.;  152  Pa.  281 ;  Vanatta  v. 

^e^tt-^  R.  R.  Company  of  New  Jersey,  154  Pa.  262;  NoU  v.  P. 

^  ^-  It.  R.  Co.,  163  Pa.  604 ;  Kunsman  v.  Lehigh  Valley  R.  R. 

^  lO  Pa.  Superior  Ct.,  1 ;  Werst  v.  Lehigh  Valley  R.  R.  Co., 
iw  l^^  482, 
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The  very  provisions  of  the  act  of  1868  seem  to  demonstrate 
beyond  question  that  the  term  railroad  was  used  therein  by 
the  legislature  in  a  restricted  sense,  and  that  it  was  not  in- 
tended to  include  passenger  railways  operating  upon  city 
streets. 

Opinion  by  Mb.  Justice  Mbstrbzat,  May  18, 1901 : 
This  case  was  heard  and  determined  by  the  court  below  un- 
der the  act  of  April  22,  1874.  The  defense  is  rested  solely 
upon  the  Act  of  April  4, 1868,  P.  L.  58,  Purd.  1604,  pis.  6,  7. 
The  firet  section  of  the  act  provides  as  follows  :  '*  When  any 
person  shall  sustain  personal  injury  or  loss  of  life  while  lawfully 
engaged  or  employed  on  or  about  the  roads,  works,  depots  and 
premises  of  a  railroad  company,  or  in  or  about  any  train  or  car 
therein  or  thereon,  of  which  company  such  person  is  not  an  em- 
ployee, the  right  of  action  and  recovery  in  all  such  cases  against 
the  company  shall  be  such  only  as  would  exist  if  such  person 
were  an  employee :  Provided,  that  this  section  shall  not  apply 
to  passengei-s."  The  trial  judge  held  that  the  act  had  no  ap- 
plication to  the  facte  of  this  case  and  entered  judgment  in  favor 
of  the  plaintiff.     We  agree  with  his  conclusion. 

Arch  street  in  Philadelphia  runs  east  and  west  and  has  two 
passenger  railway  tracks  laid  on  it  from  Tenth  street  to  Front 
street.  The  cai*s  run  east  on  the  south  track  and  west  on  the 
north  track.  Near  Front  street,  the  south  track  was  connected 
with  the  north  track  by  two  switches,  about  seventy  feet  apart, 
extending  northwestwardly.  The  tracks  and  switches  were 
used  by  the  defendant  company  in  the  operation  of  its  railvniy 
cars.  They  were  also  used  by  the  Hestonville,  Mantua  &  Fair- 
mount  Passenger  Railway  Company  for  the  operation  of  its  cars 
under  a  contract  with  the  Philadelphia  Traction  Company. 
Electric  trolley  cara  were  used  by  both  companies.  When 
coming  east  on  Arch  street,  it  was  the  dqty  of  the  motorman 
to  stop  his  empty  car  east  of  the  easternmost  switch,  and  that 
of  the  motorman  on  the  following  car  to  stop  his  car  east  of  the 
westernmost  switch.  The  conductor  would  then  reverse  the 
trolley  pole  and  put  up  the  fender  on  the  eastern  end  of  the  car 
so  that  each  car  could  go  west  through  its  switch  on  the  north* 
em  track.  The  motorman  was  required  to  shift  his  switch  be- 
fore he  started  his  car  westward.    John  Kelly,  the  plaintiff. 
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was  employed  as  a  conductor  by  the  Hestonyille  Company,  and 
while  in  charge  of  one  of  its  cars  on  the  morning  of  Febru- 
ary 21,  1896,  was  injured.  Immediately  before  the  accident, 
a  car  of  the  defendant  company  was  standing  east  of  the  east- 
ernmost switch  and  a  car  of  the  Hestonyille  Company  in  charge 
of  the  plaintiff  was  standing  just  east  of  the  westernmost  switch, 
both  cars  being  on  the  south  track.  The  plaintiff  while  stand- 
ing in  the  street  behind  the  easternmost  end  of  his  car  with 
his  back  to  the  defendant's  car,  in  the  act  of  putting  up  the 
fender  of  his  car,  was  struck  by  defendant's  car  which,  by  reason 
of  the  failure  of  tlie  motorman  in  charge  of  said  car  to  turn  the 
easternmost  switch,  ran  west  on  the  south  tiuck. 

Such  is  a  summary  of  the  facts  found  by  the  learned  trial 
judge  upon  which  the  question  here  must  be  determined. 

In  Mulherrin  v.  Delaware,  Lackawanna  &  Western  Railroad 
Company,  81  Pa.  866,  the  defendant  company  had  by  agreement 
a  right  of  trackage  over  the  parallel  tracks  of  another  company 
in  whose  service  the  plaintiff  was  engaged  when  he  was  injured. 
While  in  the  discharge  of  his  duty  as  a  brakeman  of  the  other 
company,  he  was  struck  by  an  engine  of  the  defendant  company 
while  it  was  passing  over  the  tracks  it  used  by  agreement  with 
the  other  company.  It  was  held  that  the  act  of  1868  applied 
and  prevented  a  recovery.  In  concluding  the  opinion  of  the 
court  Mr.  Justice  Paxson  says :  *'  He  (the  plaintiff)  was  not 
an  employee  of  the  defendants,  but  he  was  employed  on  or  about 
their  road.  The  fact  that  the  defendants  were  only  entitled 
to  track  rights  to  the  road  is  not  material.  This  is  not  a  ques- 
tion of  the  extent  of  their  title.  It  was  the  road  of  the  defend- 
ants for  the  purpose  of  moving  their  trains,  which  is  sufficient 
to  bring  the  case  within  the  act  of  1868."  The  same  principle 
is  reiterated  in  Cummings  v.  Pittsburg,  Cincinnati  &  St.  Ix^uis 
Railway  Company,  92  Pa.  82.  There  it  is  said  by  the  court 
that  **the  side  track  here,  though  upon  the  property  of  the 
plaintiff's  employer,  was  nevertheless  used  by  the  defendant 
and  by  his  license.  The  plaintiff  below  was  therefore  employed 
on  or  about  the  defendant's  road,  and  within  the  very  terms  of 
the  act  of  1868."  It  is  therefore  settled  that  the  road  on  or 
about  which  the  accident  occurs  need  not  be  owned  by  the  de- 
fendant company  to  bring  it  within  the  terms  of  the  act  of  1868, 
but  the  HBO,  by  agreement,  of  the  road  of  another  company  by 
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the  defendant  company  makes  it  the  latter's  road  in  contempla- 
tion of  the  act.  Applying  this  rule  to  the  case  in  hand,  the 
south  track  on  Arch  street  and  especially  that  part  of  it  at  the 
place  of  the  accident,  being  in  the  use  of  the  Hestonville  Com- 
pany, was  the  road  of  that  company  within  the  terms  of  the  act 
and  was  not  the  road  of  the  defendant  company.  The  south 
track  was  essentially  the  road  of  the  company  whose  cars  were 
running  east.  Neither  company  used  that  track  for  west-bound 
cars  and  when  used  for  east-bound  traffic  it  became  the  road  of 
the  company  so  using  it.  When,  therefore,  the  plaintiff  was 
injured  he  was  lawfully  engaged  in  the  service  of  his  employer, 
the  Hestonville  Company,  on  or  about  its  road,  and  not  on  or 
about  the  road  of  the  defendant  company.  The  track  at  that 
point  was  in  the  use  of  the  Hestonville  Company  and  therefore 
had,  by  agreement  of  the  parties,  become  for  the  time  being  the 
road  of  that  company.  Its  employees  in  the  operation  of  its 
cars  had  a  right  to  be  there  and  they  could  enforce  their  right 
to  protection  against  the  negligence  of  everyone  save  the  co- 
employees  of  that  company. 

It  follows,  therefore,  that  as  the  plaintiflE  was  not  engaged 
on  or  about  the  road  of  the  defendant  company  or  in  or  about 
any  car  thereon  at  the  time  he  was  injured  by  the  negligence 
of  its  servant,  the  act  of  1868  does  not  make  him  a  quasi  em- 
ployee of  the  defendant  and  hence  it  cannot  be  invoked  as  a 
defense  to  this  action. 

The  assignment  of  error  is  overruled  and  the  judgment  is 
affirmed* 


Treat,  Appellant,  v.  Pennsylvania  Mutual  life  Insur- 
ance Company. 

CarporaUona—Receivers-^Injunction. 

The  appointment  of  a  receiver  is  a  saspension  of  a  corporation's  fano- 
tions  and  authority  over  its  property  and  efTects,  and  is  equivalent  to  an 
injunction  to  restrain  its  agents  and  officers  from  intermeddling  with  its 
own  property  in  any  way. 

Insurance — MuUuU  insurance  companies — Receiver — Ir^uncUon^Eqwity 
pleading, 
A  biU  in  equity  by  a  certificate  holder  of  a  mutual  life  insoranoe  < 
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pany  a|^nst  the  company  for  a  receiver  is  not  fatally  defectiye  because 
the  relief  prayed  for  does  not  include  a  prayer  for  an  injunction. 

Insurance^MtUual  life  insurance  companiei^Pariies—Insuranee  eom- 
missioner, 

A  bill  in  equity  by  a  certificate  holder  of  a  mutual  insurance  company 
against  the  company  for  a  receiver  which  does  not  aver  insolvency,  and  is 
not  instituted  for  the  purpose  of  closing  up  the  affairs  of  the  company,  is 
not  fatally  defective  because  the  insurance  commissioner  of  Pennsylvania 
is  not  joined  as  a  party  defendant. 

Equity— Equity  praciice-^Equity  pleading. 

Where  a  bill  in  equity  has  been  filed  by  a  certificate  holder  of  a  mutual 
iosnrance  company  against  the  company  for  a  receiver,  and  an  answer  has 
been  filed,  and  the  case  has  been  tried  upon  the  merits,  the  defendant  will 
not  be  permitted  to  allege  that  the  bill  was  fatally  defective  because  it 
failed  to  include  a  prayer  for  an  injunction,  and  because  the  insurance  com- 
missioner was  not  made  a  party  defendant. 

Aigued  March  29, 1901.  Appeal,  No.  339,  Jan.  T.,  1900,  by 
plaintiflf,  from  decree  of  C.  P.  No.  4,  Phila.  Co.,  March  T.,  1896, 
No.  1051,  dismissing  bill  in  equity  in  case  of  Frederick  H.  Ti*eat 
for  himself  and  such  other  certificate  holders  of  the  defendant 
company  as  may  join  herein  v.  The  Pennsylvania  Mutual  Life 
Insurance  Company.  Before  MrroHBLL,  Fell,  Brown,  Mbs- 
TBEZAT  and  PoTTEB,  J  J.    Reversed. 

Bill  in  equity  for  a  receiver. 

AuDBNBiBD,  J.,  filed  the  following  opinion : 

The  plaintiff's  bill  prays  that  a  receiver  be  appointed  to 
take  charge  of  the  books  and  assets  of  the  defendant  company, 
to  recover  all  amounts  due  it,  to  pay  its  obligations,  and  gen- 
erally to  perform  such  matters  and  things  in  connection  with 
the  continuance  or  dissolution  of  such  corporation  as  may 
seem  requisite  and  proper  to  the  court. 

No  injunction  is  asked  to  restrain  the  oflBcers  of  the  corpora- 
tion from  meddling  with  its  affairs.  To  this  extent  the  prayer 
for  relief  is  defective.  The  appointment  of  a  receiver  is  always 
a  mere  incident  to  the  injunction  commanding  those  in  posses- 
sion of  property  to  refrain  from  interfering  with  it:  Schlecht's 
Appeal,  60  Pa.  172. 

The  ground  upon  which  relief  is  sought  is  that  the  officers 
and  directors  of  the  defendant  are  fraudulently  mismanaging 
its  property. 
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It  is  unnecessary  to  consider  the  question  raised  by  this  al- 
legation since  the  bill  is  fatally  defective  in  that  it  fails  to 
join  as  a  party  the  insurance  commissioner  of  Pennsylyania. 
Clause  10,  section  5  of  the  Act  of  April  4, 1873,  P.  L.  20, 
Purd.  Dig.  p.  1037,  is  mandatory  on  this  point.  It  provides 
that  ^'  the  commissioner  shall  be  made  a  party  to  any  proceed- 
ings instituted  for  the  purpose  of  closing  up  the  affairs  of  any 
company,  when  the  same  shall  not  be  in  the  name  of  the  com- 
monwealth." 

^  The  reason  of  this  provision  is  not  difficult  to  find.  The 
legislature  has  cast  upon  the  department,  of  which  the  insur- 
ance commissioner  is  the  head,  the  duty  of  supervising  and  reg- 
ulating the  business  of  all  insurance  companies  operating  in 
this  state.  He  may  examine  their  affairs  and  in  the  light  of 
his  examinations  suspend  from  business  those  whom  he  be- 
lieves to  be  insolvent  or  unworthy  of  confidence.  As  the  credit 
or  solvency  of  an  insurance  company  may  often  depend  on  the 
results  of  such  litigation  as  that  before  us,  it  is  indispensable 
to  the  satisfactory  performance  of  his  duties  and  the  proper 
working  of  his  department,  that  the  commissioner  of  insurance 
should  have  full  notice  of  such  proceedings  by  being  made  a 
party  thereto  on  the  record.  And  this  is  not  only  in  cases 
where  he  proceeds  himself  in  the  name  of  the  commonwealth 
to  prevent  a  violation  of  the  insurance  laws,  but  in  all  cases. 

Opportunity  has  been  given  the  plaintiffs  to  bring  in  the  in- 
surance commissioner  as  a  party  to  this  cause,  but  as  they  have 
refused  to  do  so,  we  are  constrained  to  dismiss  their  bill.  A 
decree  may  be  prepared  in  accordance  with  this  adjudication. 

Error  assigned  was  the  decree  of  the  court  dismissing  the 
bill. 

John  J.  Bidgway^  with  him  Thomas  Ridgway^  for  appellant. 
— If  appellant's  prayer  for  a  receiver  had  been  granted,  the  or- 
der appointing  the  receiver  would  itself  have  been  an  injunc- 
tion :  Gravens tine's  App.,  49  Pa.  310. 

Nonjoinder  of  the  insurance  commissioner  was  not  a  &tal 
defect. 

It  is  suggested  that  it  was  an  extraordinary  act  for  the  court 
to  have  dismissed  the  bill  for  what  practically  amounts  to  want 
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of  jurisdiction  after  answer  filed  and  trials  and  after  counsel, 
in  accordance  with  the  court's  instructions,  had  inquired  as  to 
the  possibility  of  joining  the  insurance  commissioner  and  been 
refused:  Searight  y.  Carlisle  Deposit  Bank,  162  Pa.  504. 

Alez,  Simpson,  Jr.^  with  him  Joshua  R.  Morgan^  for  appellee. 

Opinion  by  Mb.  Justice  Mestrezat,  May  13, 1901 : 
This  bill  was  filed  by  the  plaintiff  for  himself  and  such  other 
certificate  holders  of  the  defendant  company  as  might  join 
therein,  alleging  mismanagement  and  a  conversion  of  the  assets 
oi  the  company  to  the  use  of  the  owners  of  a  majority  of  the 
daares.    The  bill  prayed  ''  that  a  receiver  be  appointed  by  your 
honomble  court  to  take  charge  of  the  books  and  assets  of  said 
company,  to  recover  all  amounts  due  said  company,  ....  to  pay 
its  obligations,  and  generally  to  perform  such  matters  and  things 
in  connection  with  the  continuance  or  dissolution  of  said  cor- 
poration as  may  seem  requisite  and  proper  to  this  court."     The 
defendant  filed  an  answer,  issue  was  joined,  and  the  cause  was 
^?ularly  tried  under  the  equity  rules.    The  relief  prayed  for 
^^  denied  and  the  bill  was  dismissed  because  (a)  the  prayer 
for  relief  is  defective  in  not  asking  for  an  injunction,  and  (6)  the 
oiu  is  fatally  defective  in  not  joining  as  a  party  defendant  the 
durance  commissioner  of  Pennsylvania.     The  learned  judge 
^crefore  held  that  for  these  reasons  the  merits  of  the  cause 
^^d  Hot  be  considered. 

*^©  first  reason  assigned  for  the  action  of  the  trial  court  is 
lounded  on  a  misapprehension  of  Schlecht's  Appeal,  60  Pa. 
'^*      In  that  case  an  injunction  had  been  granted  and  a  re- 
^^^^r  had  been  appointed.    This  court  reversed  the  court  below 
"®^U8e  the  plaintiffs  had  an  adequate  remedy  at  law.     It  was 
^J^teticled  by  the  plaintiffs  that  this  court  could  only  reverse 
^  decree  for  an  injunction  and  could  not  interfere  with  the 
onier  for  the  appointment  of  a  receiver.     It  was  held,  however, 
^^  the  decree  was  a  unit,  and  that  the  appointment  of  a  re- 
ceiver was  but  ancillary  to  the  injunction.     That  was  clearly 
^^^ct.    But  it  was  not  decided  that  a  receiver  could  not  be 
appointed  without  granting  an  injunction,  and  that  a  bill  would 
^  defective  without  a  prayer  for  an  injunction.     On  the  con- 
^^^i  Judge  Sharswood  delivering  the  opinion  holds  that  the 


Digiti 


ized  by  Google 


830  TREAT  v,  LIFE  INS.  CO. 

Opinion  of  the  Court.  [199  P^ 

prayer  for  a  receiver  is  in  effect  a  prayer  for  an  injunction. 
He  says :  *^  Indeed,  the  order  for  the  receiver  is  itself  an  in- 
junction—it directs  the  tenants  to  attorn  and  pay  the  rents  to 
him  (the  receiver),  giving  him  full  authority  to  lease  and  man- 
age the  property."  The  appointment  of  a  receiver  is  given  like 
effect  in  Gi-avenstine's  Appeal,  49  Pa.  8J0,  where  it  is  said  in 
the  opinion  of  the  court  that,  *^  the  appointment  of  a  receiver 
was  a  suspension  of  its  (the  company's)  functions  and  authority 
over  its  property  and  effects,  and  was  equivalent  to  an  injuno- 
tiou  to  restrain  its  agents  and  officers  from  intermeddling  with 
its  own  property  in  any  way."  Such  is  the  effect  of  placing 
the  property  of  a  corpoi-ation  in  the  hands  of  a  receiver.  He 
has  the  full  control  and  management  of  it  and  all  other  parties 
are  necessarily  restrained  from  interfering  with  it.  It  follows 
that  the  prayer  of  the  complainant's  bill  was  not  defective  be- 
cause it  did  not  ask  for  an  injunction. 

Nor  is  there  any  merit  in  the  suggestion  that  the  bill  is  de- 
fective because  it  does  not  join  the  insurance  commissioner  as 
a  defendant.  This  is  based  upon  a  misconception  of  the  ob- 
ject and  the  prayer  of  the  bill.  There  is  no  allegation  that  the 
defendant  company  is  insolvent,  nor  that  its  business  should  be 
discontinued  and  its  corporate  existence  cease.  It  is  averred, 
however,  that  its  affairs  are  mismanaged,  and  that  its  assets  are 
being  squandered  and  converted  to  die  use  of  those  who  have 
control  of  the  company.  The  bill,  therefore,  prays  that  the 
affairs  of  the  company  be  placed  in  the  hands  of  a  receiver  who 
shall  ^^  perform  such  matters  and  things  in  connection  with  the 
continuance  or  dissolution  of  said  corporation  as  may  seem  req- 
uisite and  proper  to  this  court."  This  is  a  contest  among  the 
certificate  holders  of  a  solvent  company  wherein  the  mismanage- 
ment  of  its  affairs  by  the  majority  certificate  holders  is  alleged 
and  relief  from  which  is  sought  in  the  proceeding.  There  is 
no  necessity,  under  the  facts  averred  in  the  bill,  for  the  insur- 
ance department  to  interfere  with  the  business  of  the  company, 
and  it  has  accordingly  declined  to  do  so.  Nor  need  the  insur- 
ance commissioner  be  made  a  party  defendant  in  this  action. 
The  act  of  April  4, 1873,  requires  him  to  be  made  a  party  to 
the  proceeding  only  when  it  is  ^^  instituted  for  the  purpose  of 
closing  up  the  affairs  of  any  company."  Such  is  not  the  pur- 
pose of  this  bill.    On  the  contrary,  the  plaintiff  desires  the 
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continuance  of  the  corporation  and  its  business  and  believes 
that  an  honest  and  faithful  administration  of  its  affairs  will  re- 
sult in  the  success  of  the  company.  With  this  object  in  view, 
the  bill  prays  for  a  receiver  to  take  charge  of  the  books  and 
assets  of  the  company  and  manage  its  affairs.  The  act  of  1878 
has  no  application  to  a  case  of  this  character. 

There  is  another  sufficient  reason  why  the  defendant  cannot 
set  up  as  a  defense  the  matters  suggested  by  the  court  below. 
If  they  have  any  merit,  they  should  have  been  disposed  of  on 
a  demurrer.  The  defendant  filed  an  answer  and  the  case  was 
tried  by  the  court  on  its  merits.  The  pleadings  do  not  raise 
the  question  suggested  in  the  adjudication.  It  is  now  too  late 
for  the  defendant  to  avail  itself  of  the  alleged  defectiveness  in 
the  bill. 

The  assignments  of  error  are  sustained,  the  decree  is  reversed 
and  the  bill  is  reinstated  with  a  procedendo. 


Van  Sciver  Company,  Appellant,  v.  McPherson.        I  ^^      ^l]\ 

Repkvin^Fraud^Beseission  ofcorUract  of  sale,  32  SC  *265| 

In  an  action  of  replevin  to  recover  goods  alleofed  to  have  been  sold  by 
plaintiff  to  defendant  in  reliance  upon  fraudulent  representations  and  upon 
a  letter  written  by  a  third  person  to  the  plaintiff  at  the  instance  of  the  de« 
fondant,  the  writer  of  the  letter  when  called  as  a  witness  for  plaintiff  may 
be  asked  what  occurred  between  him  and  the  defendant  at  the  time  the 
letter  was  written. 

In  the  investigation  of  fraud  great  latitude  is  permitted  in  the  admission 
of  evidence. 

Where  a  purchaser  of  goods  represents  to  the  seller  at  the  time  of  the 
nle  that  she  had  means  amply  sufficient  to  pay  for  the  goods,  and  subse* 
^oently  in  an  action  of  replevin  by  the  seller  to  recover  the  goods,  she 
testifies  that  she  had  a  stated  sum  of  her  own  means,  and  had  deposited  it 
in  i  bank  before  the  purchase  of  the  goods,  she  may  on  cross-examination 
be  asked  from  whom  she  received  the  money. 

ApptdU^Paper-book— Statement  of  question  involved— Bute  26. 

A  statement  of  the  question  involved  which  contains  twenty-nine  lines 
and  occupies  nearly  an  entire  page  is  in  violation  of  Rule  26  of  the  Su- 
preme Court.  Violations  of  this  rule  will  result  in  the  suppression  of 
paper-books  and  the  nonprossing  of  appeals. 
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Argued  April  1,  1901.  Appeal,  No.  8,  Jan.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T.,  1899, 
No.  804,  on  verdict  for  defendant  in  case  of  J.  B.  Van  Sciver 
Company  v.  Mina  McPhereon.  Before  McCollum,  C-  J.,  Fell, 
Brown,  Mestrbzat  and  Potter,  J  J.    Reversed. 

Replevin  to  recover  goods  sold  to  defendant  in  reliance  upon 
a  false  representation.     Before  Wiltbank,  J. 

The  **  Statement  of  the  Question  Involved  "  was  as  follows : 
Rescission  of  sale  on  ground  of  fraudulent  representations 
made  by  vendee  to  vendor.  Overruling  questions  tending  to 
establish  the  above.  Inadequate  instructions  on  the  question 
of  insolvency,  and  vendor's  knowledge  of  it,  coupled  with  arti- 
fice, as  ground  for  rescission  of  sale.  Reference  of  case  back 
to  the  jury  to  assess  value  of  the  goods  after  having  sealed 
their  verdict. 

1.  The  vendee  referred  to  witness,  George  F.  Payne,  as  to 
the  truth  of  her  fepresentations,  who  at  the  request  of  the  de- 
fendant wrote  to  the  plaintiff  that  the  vendee  was  **  good  for 
the  amount"  The  witness  was  then  asked  in  direct  examina- 
tion to  state  all  that  occurred  between  the  vendee  and  himself 
at  the  time  of  writing  this  letter.  The  court,  under  exception, 
sustained  defendant's  objection  to  this  question. 

2.  The  defendant  in  her  own  behalf  testified  in  direct  exam- 
ination that  at  the  time  of  the  purchase  she  had  $1,000  of  her 
own  money  in  bank,  and  being  under  cross-examination  she 
testified  that  this  money  was  in  the  Real  Estate  Trust  Company. 
She  was  then  asked  from  whom  she  received  this  money.  The 
court  sustained  defendant's  objection  to  this  question. 

3.  The  plaintiff's  testimony  established  the  insolvency  of  the 
vendee  and  her  knowledge  of  it,  and  that,  coupled  with  her 
inducing  Mr.  Payne  to  write  the  letter  that  she  was  good  for 
the  amount  of  the  purchase  was  such  an  artifice  as  justified 
the  rescission  of  the  sale.  The  charge  of  the  court  was  inade- 
quate in  not  presenting  this  view  of  the  case  to  the  jury. 

4.  The  jury  agreed  upon  a  verdict  for  the  defendant  gene- 
rally, sealed  the  same  and  separated.  On  presentation  of  the 
sealed  verdict  the  court  instructed  the  jury  to  retire  and  find 
the  value  of  the  goods,  which  instruction  is  assigned  for  error. 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 
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Errori  assigned  among  others  were  (1,  2)  rulings  on  the  evi- 
dence referred  to  in  the  opinion  of  the  Supreme  Court. 

Jf.  Hampton  Todd,  with  him  Julius  C.  Levi,  for  appellant, 
cited:  Baltimore  &  Ohio  R.  R.  Co.  v.  Hoge,  34  Pa.  214;  Rich- 
line  v.  Lobach,  125  Pa.  295 ;  Glessner  v.  Patterson,  164  Pa.  224. 

Lincoln  L.  Eyre,  and  A.  S.  L.  Shields,  for  appellee. 

Opinion  by  Mr.  Justice  Mbstbezat,  May  18, 1901 : 

This  was  an  action  of  replevin  brought  by  the  plaintiff  to  re- 
cover  from  the  defendant  certain  furniture  and  upholstery 
goods.  The  property  was  delivered  by  the  sheriff  to  the  plain- 
tiff. 

These  goods  were  sold  by  the  plaintiff  to  the  defendant,  but 
she  failed  to  pay  for  them.  When  the  plaintiff's  collector  pre- 
sented the  bill  for  payment,  the  defendant  told  him  she  had 
nothing  and  that  her  estate  had  been  squandered.  This  action 
was  then  brought  to  recover  the  goods,  on  the  ground  that  they 
were  obtained  from  the  plaintiff  by  fraud.  In  support  of  the 
allegations  of  fraud,  the  plaintiff  claimed  and  produced  testi- 
mony to  show  that  at  the  time  the  defendant  purchased  the 
goods,  she  represented  that  the  estate  of  her  deceased  husband 
was  large,  and  that  she  had  ample  means  of  her  own  to  pay  any 
liabilities  she  might  incur.  It  is  claimed  by  the  plaintiff  that 
both  representations  were  false  and  were  known  to  be  so  by 
the  defendant  at  the  time  she  contracted  for  the  goods.  To  aid 
her  in  committing  the  fraud,  it  is  alleged  by  the  plaintiff  that 
the  defendant  referred  the  company  to  one  George  E.  Payne 
as  to  her  solvency,  and  that,  at  her  instance,  Payne  addressed 
the  plaintiff  a  letter,  which  was  in  evidence,  to  the  effect  that 
she  was  responsible  for  the  price  of  the  goods  sold  her.  The 
defendant  denied  that  she  procured  the  goods  under  these  or 
any  other  false  representations.  This  was  the  issue  submitted 
for  the  determination  of  the  jury. 

The  first  assignment  alleges  error  in  sustaining  the  defend- 
ant's objection  to  a  question  addressed  to  George  E.  Payne. 
He  was  called  as  a  witness  by  the  plaintiff  and  testified  that 
he  had  written  the  letter  referred  to  above  at  the  request  of 
the  defendant  in  his  office  and  when  she  was  present     The 
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plaintifiTs  counsel  then  asked  Payne  the  following  question : 
"  Now  just  state  all  that  occurred  at  that  time  between  you 
and  Mrs.  McPheraon  and  what  led  to  the  writing  of  the  letter." 
Upon  objection  by  defendant's  counsel,  the  answer  was  ex- 
cluded. No  reason  for  the  ruling  of  the  court  appears  on  the 
record.  We  do  not  see  why  it  was  objectionable.  It  was  al- 
leged that  the  letter  was  a  part  of  the  fraudulent  means  by 
which  the  defendant  secured  the  goods.  Everything  that  oc- 
cured  l)etween  the  defendant  and  the  witness  at  the  time  it 
was  written  was  therefore  clearly  competent  as  tending  to  es- 
tablish the  former's  fraudulent  conduct.  That  was  the  effect 
of  the  question  proposed  to  the  witness,  and  the  reply  should 
have  been  received.  Fraud  was  the  basis  of  the  action,  and  in 
its  investigation  great  latitude  is  permitted  in  the  admission 
of  evidence.  As  said  by  our  Brother  Fell  in  Glessner  v.  Pat- 
terson, 164  Pa.  231 :  "  As  the  plaintiff  (here  defendant)  partici- 
pated in  them  (acts  and  declarations  of  the  parties),  all  she 
said  at  the  time,  or  before  or  after,  which  explained  or  qualified 
them,  or  tended  to  show  the  falsity  of  her  claim,  was  evidence 
for  the  defense."  The  witness  should  have  been  permitted  to 
answer  the  question. 

The  second  assignment  of  error  must  also  be  sustained.  The 
defendant  being  on  the  witness  stand  and  having  testified  in 
chief  that  she  had  $1,000  of  her  own  means  and  had  deposited 
it  in  the  bank  before  the  purchase  of  the  furniture,  the  plain- 
tiff's counsel  asked  her  on  cross-examination:  '^Before  the 
purchase  of  the  furniture,  and  from  whom  did  you  receive  the 
$1,000  ?  "  The  court  sustained  an  objection  to  the  question. 
One  of  the  representations  alleged  to  be  false  was  that  at  the 
time  the  defendant  purchased  the  furniture,  she  had  means  of 
her  own  to  meet  the  liabilities  she  might  incur.  Her  testimony 
to  establish  the  truth  of  the  representation  and  to  rebut  the 
allegation  that  it  was  false,  was  offered  and  tended  to  show 
that  she  had  the  $1,000.  It  was,  therefore,  permissible  to  ask 
her  from  whom  she  received  the  money  and  to  cross-examine 
her  fully  in  regard  to  the  matter.  It  was  concerning  a  matter 
about  which  she  had  been  interrogated  in  chief  and  bore  di« 
rectly  upon  the  issue  between  the  parties. 

The  remaining  assignments  need  not  be  considered.  The 
matters  therein  alleged  as  error  will  not  occur  on  another  trial. 
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The  statement  of  the  question  inyolved  by  the  appellant  is 
in  direct  violation  of  Rule  26  of  this  coui-t.     Ttiat  rule  provides 
that  the  statement  should  not  exceed  six  or  eight  lines,  and 
must  not,  under  any  circumstances,  exceed  half  a  page.     Here 
the  statement  contains  twenty-nine  lines,  occupying  nearly  an 
entire  page.    This  defeats  the  object  of  the  statement  of  the 
question  involved  and  is  worthless  for  the  purpose  for  which 
it  was  intended,  viz :  to  enable  the  court  to  obtain  an  immedi- 
ate view  of  the  nature  of  the  controversy.     When  counsel  dis- 
regard the  rule,  they  assume  the  risk  of  having  their  client's 
cause  defeated,  not  for  want  of  merit,  but  by  reason  of  a  fail- 
ure in  this  respect  to  perform  their  duty.     The  rule  is  manda- 
tory, and  had  the  matter  not  escaped  attention  on  the  argument, 
or  had  the  proper  motion  been  made  by  appellee's  counsel,  the 
paper-book  would  have  been  suppressed  and  the  appeal  non- 
prossed.   These  remarks  are  intended  to  admonish  the  profes- 
sion that  the  rule  will  be  strictly  adhered  to  and  enforced. 

The  first  and  second  assignments  of  error  are  sustained,  and 
judgment  is  reversed  and  a  venire  facias  de  novo  is  awarded. 


Commonwealth  v.  Bamer,  Appellant. 

199       335 

Criminal  Umo— Murder— Insanity.  ^222    km)a 

To  convict  of  murder  of  the  first  degree  the  commonwealth  must  prove 
beyond  a  reasonable  doubt  the  unlawful  killing  and  the  fully  formed  pur- 
pose to  kOl,  and  it  need  adduce  no  proof  whatever  of  the  sanity  of  the 
prisoner;  the  law  presumes  that,  and  the  presumption  is  conclusive  in 
the  absence  of  evidence  to  rebut  it.  If  the  accused  alleges  insanity,  he 
must  establish  it  by  fairly  preponderating  evidence,  or  the  presumption 
of  sanity  which  the  law  raises  stands  unshaken.  There  is  no  middle 
ground  which  the  law  recognizes ;  nor  does  a  doubt  of  sanity  reduce  the 
grade  of  the  crime  to  murder  of  the  second  degree.  From  the  very  na- 
ture of  the  mental  disease  there  can  be  no  grading  of  it  by  degrees  so  as  to 
aooord  with  a  degree  in  crime.  Either  the  offense  of  defendant  is  wholly 
excused,  because  the  jury  is  satisfied  by  the  preponderance  of  evidence  of 
his  irresponsibility,  or  he  is  guUty,  because  the  evidence  fails  to  so  satisfy 
them. 

Appeals— Assignments  of  error— Evidence, 

Assignments  of  error  to  the  exclusion  of  testimony  which  do  not  quote 
the  testimony  exduded,  will  be  disregarded. 
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Crimirhol  law — Murder — Insanity— Juror^Voir  dire,  * 

At  a  murder  trial  it  is  improper  to  ask  a  juror,  sworn  on  his  voir  dire, 
the  question :  '*  Have  you  any  opinion  or  prejudice  against  the  prisoner's 
plea  of  insanity  where  the  insanity  is  due  to  an  alleged  injury  of  the 
head?" 

In  Pennsylyania,  a  person  charged  with  murder  who  sets  up  the  defense 
of  insanity  must  establish  his  insanity  by  a  prepondemnce  of  evidence. 
The  rule  adopted  by  the  Supi-eme  Court  of  the  United  States  in  Davis  v. 
United  States,  160  U.  S.  469,  that  if  from  all  the  evidence  the  jury  have  a 
reasonable  doubt  of  the  prisoner's  insanity  they  must  acquit,  is  not  the  law 
in  Pennsylvania.  A  failui*e  to  charge  the  jury  in  accordance  with  the  rule 
of  the  federal  courts,  does  not  impinge  the  federal  constitution  by  deptiv- 
ing  the  prisoner  of  his  life  without  due  process  of  law. 

Argued  April  16,  1901.  Appeal,  No.  12,  May  T.,  1901,  by 
defendant,  from  judgment  of  O.  &  T.  of  Dauphin  Co.,  March  T., 
1900,  No.  98,  on  verdict  of  guilty  of  murder  in  the  first  degree, 
in  case  of  Commonwealth  v.  Elmer  E.  Barner.  Before  McCoL- 
LUM,  C.  J.,  Mitchell,  Brown,  Mestbbzat  and  Potter,  JJ. 
Affirmed. 

Indictment  for  muixier.     Before  Simonton,  P.  J. 

The  facts  are  fully  stated  in  the  opinion  of  the  Supreme 
Court. 

When  W.  R.  Deibler,  a  juror,  was  sworn  on  his  voir  dire, 
the  court  refused  to  allow  him  to  answer  the  question :  **  Have 
you  any  opinion  or  prejudice  against  the  prisoner's  plea  of  in- 
sanity where  the  insanity  is  due  to  an  alleged  injury  of  the 
head?"     Exception  for  defendant.  [17] 

The  jury  returned  a  verdict  of  guilty  of  murder  in  the  first 
degree  upon  which  judgment  of  sentence  was  passed. 

Errors  assigned  (1-84)  sufficiently  appear  by  the  opinion  of 
the  Supreme  Court. 

Meade  2>.  Detweiler^  for  appellant. — In  order  to  entitle  a  de- 
fendant charged  with  murder  to  an  acquittal  on  the  ground  of 
insanity,  it  is  only  necessary  that  his  irresponsibility  should  be 
established  by  the  fairly  preponderating  weight  of  the  evidence 
Com.  V.  Gerade,  145  Pa.  289 ;  Com.  v.  Woodley,  166  Pa.  463 
Com.  V.  Heidler,  191  Pa.  375 ;  Meyers  v.  Com.,  83  Pa.  131 
Pannell  v.  Com.,  86  Pa.  260 ;  Coyle  v.  Com.,  100  Pa.  573 
Ortwein  v.  Com.,  76  Pa.  414 ;  Kelch  v.  State,  66  Ohio,  146. 
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If  the  power  to  will  be  lacking  and  a  person  is  drawn  to  the 
commission  of  a  crime  by  an  insane  impulse  which  he  cannot 
resist  through  defect  of  will,  he  is  not  responsible,  though  he 
knows  his  act  to  be  wrong,  and  that  he  will  be  punished  for  it: 
Com.  V.  Winnemore,  1  Brewst.  356 ;  Com.  v.  Shurlock,  14  Leg. 
Int.  33 ;  Com.  v.  Smith,  6  Am.  Law  Reg.  257 ;  Com.  v.  Freth,  8 
Phila.  106 ;  Com.  v.  Moore,  2  Pitts.  602 ;  Ortwein  v.  Coin.,  76 
Pa.  414 ;  Parsons  v.  State,  2  S.  Repr.  854 ;  Green  v.  State,  48  S. 
W.  Repr.  973 ;  Stevens  v.  The  State,  81  Ind.  485 ;  Com.  v. 
Rogers,  7  Mete.  500. 

Furthermore,  it  must  be  borne  in  mind  that  the  offense  of 
which  the  prisoner  believed  the  deceased  guilty  was  one  which 
is  not  only  commonly  believed  to  justify  homicide,  but  was 
one  which  the  law  itself  holds  a  partial  justification,  at  least  to 
the  extent  of  reducing  the  crime  from  murder  to  manslaughter, 
if  committed  in  the  heat  of  the  first  discovery:  Regina  v. 
KeUy,  2  C.  &  K.  814;  Maher  v.  People,  10  Mich.  212;  State 
V.  Neville,  6  Jones  Law  (N.  C.)  423 ;  Commonwealth  v.  Whit- 
ler,  2  Brewster  (Pa.),  388 ;  Lynch  v.  Commonwealth,  77  Pa. 
205. 

Inquiring  into  the  mental  condition  of  the  inmiediate  family, 
ancestors  and  relatives  of  the  person  whose  sanity  is  in  ques- 
tion has  always  been  permitted :  Baxter  v.  Abbott,  7  Gray,  71 ; 
Commonwealth  v.  Winnemore,  1  Brewster,  856;  Walsh  v. 
People,  88  N.  Y.  458;  Prentis  v.  Bates,  17  L.  R.  A.  494. 

Prisoners  in  challenging  jurors  may  challenge  them  as  to 
their  knowledge  of  circumstances,  expressions,  opinion  and 
prejudices,  and  the  juror  is  bound  to  disclose  what  he  may  know 
at  any  time  and  for  the  accused  to  cross-examine  and  to  explain 
or  contradict  his  testimony:  Howser  v.  Commonwealth,  51 
Pa.  332;  Staup  v.  Commonwealth,  74  Pa.  458;  Allison  v. 
Commonwealth,  99  Pa.  17. 

As  a  result  of  the  trial,  the  defendant  has  been  deprived  of 
his  liberty  without  due  process  of  law,  and,  if  the  judgment  is 
affirmed,  will  be  deprived  of  his  life  without  due  process  of 
law,  in  violation  of  the  first  section  of  the  fourteenth  amend- 
ment to  constitution  of  the  United  States :  Ex  parte  Ulrich, 
42  Fed.  Repr.  587;  Leeper  v.  Texas,  189  U.  S.  462;  Bolln  v. 
Nebraska,  176  U.  S.  88 ;  Bohanan  v.  Nebraska,  118  U.  S.  281. 
Vol.  cxcix — 22 
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Albert  Millar^  for  appellee. — If  the  accused  alleges  insanity, 
he  must  establish  it  by  fairly  preponderating  evidence,  or  the 
presumption  of  sanity  which  the  law  raises  stands  unshaken 
Sayres  v.  Cora.,  88  Pa.  291 ;  Com.  v.  Gerade,  146  Pa.  289 
Com.  V.  Woodley,  166  Pa.  463 ;  Com.  v.  Heidler,  191  Pa.  875 
Com.  V.  Wireback,  190  Pa.  188 ;  Meyers  v.  Com.,  88  Pa.  131. 

A  juror  on  his  voir  dire  may  not  be  asked  as  to  the  charac- 
ter of  the  opinion  he  had  formed  about  the  prisoner's  innocence 
or  guilt,  if  he  has  stated  that  he  could  render  a  just  verdict  on 
the  evidence,  notwithstanding  his  opinion:  Com.  v.  Van  Horn, 
188  Pa.  144;  Staup  v.  Com.,  74  Pa.  458. 

Opinion  by  Mr.  Justice  Mbstrbzat,  May  13, 1901  : 
Elmer  E.  Barner,  the  appellant,  was  a  laborer  and  farmer  and 
resided  in  Perry  county,  Pennsylvania  until  1891  or  1892.  He 
then  was  married  and  removed  to  Halifax  township,  Dauphin 
county,  Pennsylvania,  where  he  was  engaged  in  farming  until 
1898.  During  the  fall  of  that  year  he  worked  on  a  railroad  as 
a  laborer.  In  the  spring  of  1899  he  removed  to  Parkston,  South 
Dakota,  where,  shortly  after  his  arrival,  he  was  joined  by  his 
wife  and  three  children.  They  resided  with  his  sister  for  a  few 
weeks  and  then  went  to  housekeeping  in  a  house  purchased  by 
him.  During  the  time  he  was  in  the  west,  he  was  engaged  at 
his  trade  as  a  carpenter.  While  there  he  accused  his  wife  of 
having  had  improper  relations  in  Pennsylvania  with  his  brother, 
Irvin  Barner,  and  with  his  brother-in-law,  Isaac  Miller.  These 
accusations  were  frequently  repeated.  He  alleged  that  the  illicit 
connection  was  had  in  his  own  bed  while  he  was  under  the  in- 
fluence of  drugs  administered  by  his  wife.  He  told  his  wife 
he  did  not  want  to  live  with  her.  She  said  she  would  go  east 
with  him  and  satisfy  him  that  his  accusations  of  her  infidelity 
were  false.  He  sold  his  property  in  the  west  and  on  Monday 
January  9, 1900,  he  with  his  family  left  Dakota  for  the  east  and 
arrived  at  the  home  of  his  brother-in-law  in  Perry  county,  Penn- 
sylvania on  January  11,  1900.  They  remained  there  until  the 
following  Monday  morning,  when  they  went  to  Millersburg, 
Dauphin  county.  There  the  family  separated,  the  children  go- 
ing direct  to  Isaac  Miller's  in  Dauphin  county,  and  the  prisoner 
and  his  wife  to  Harrisburg.  Here  the  prisoner,  presumably  in 
company  with  his  wife,  visited  a  pawn  shop  and  purchased  a  le- 
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volver.  That  evening  at  7 :  56  o'clock  they  left  Hanisburg  and 
went  north,  arriving  at  Halifax  about  8.30  P.  M.  They  were 
driven  about  a  mile  distant  to  the  home  of  Isaac  Miller,  reach- 
ing there  about  9:45  P.  M.  The  children  had  preceded  their 
parents  there  and  Mrith  Mr.  Miller  and  his  wife  were  at  the  house 
when  they  arrived.  Two  of  the  children  had  retired,  but  the 
other  child,  Lottie  Dimm,  Mrs.  Bamer's  daughter,  and  Mr.  and 
Mrs.  Miller  were  up  and  about  the  house.  Bamer  and  his  wife 
entered  the  kitchen  and  shortly  thereafter  trouble  arose  between 
him  and  Miller.  He  charged  the  latter  with  having  illicit  rela- 
tions with  Mrs.  Bamer  and  insiBted  that  they  both  should  con- 
fess their  guilt.  Bamer  went  into  details  of  times  and  circum- 
stances in  his  accusations  against  Miller  as  well  as  against  others 
with  whom  he  alleged  his  wife  had  improper  relations.  The 
talk  or  quarrel  continued  for  more  than  two  hours  when  sud- 
denly Bamer  drew  a  revolver  and  shot  and  almost  instantly 
killed  Miller  who  was  seated  on  the  opposite  side  of  the  table. 
Bamer  remained  during  the  night  with  other  members  of  the 
family  in  the  same  room  with  the  remains  of  the  deceased.  The 
following  morning  he  was  arrested  and  committed  to  jail  at  Har- 
risburg.  He  was  tried  in  the  court  of  oyer  and  terminer  of 
Dauphin  county,  found  guilty  of  murder  of  the  first  degree  and 
duly  sentenced  on  January  7,  1901. 

The  prisoner  does  not  deny  the  killing,  nor,  as  we  understand, 
is  it  claimed  that  the  ingredients  of  murder  of  the  first  degree 
do  not  exist,  if  the  defense  interposed  does  not  avail  the  prisoner. 
The  defense  was  delusional  insanity  and,  as  stated  in  the  charge, 
was  that  the  prisoner  ^^  was  insane  and  that  he  was  the  victim 
of  insane  delusions  originating  in  mental  disease,  and  that  this 
disease  existed  to  such  an  extent  as  to  overpower  his  reason  and 
conscience  and  judgment  so  that  he  committed  the  act  under  an 
uncontrollable  impulse,  and  is  therefore  not  criminally  respon- 
sible for  it."  The  alleged  delusion  consisted  in  the  infidelity 
of  the  prisoner's  wife  under  peculiar  circumstances  with  Irvin 
Bamer,  his  brother,  and  with  Isaac  Miller,  his  brother-in-law. 
The  trial  resulted  adversely  to  the  prisoner  and  he  has  appealed. 
The  appellant  has  filed  thirty-four  assignments  of  error.  The 
first  eleven  assignments  are  to  excerpts  from  the  charge  of  the 
court  and  to  the  answer  to  points  for  charge.  From  the  twelfth 
to  the  nineteenth  assignment  inclusive,  error  is  alleged  in  the 
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admission  of,  and  in  excluding  and  striking  out,  certain  testi- 
mony ;  in  excluding  a  question  to  a  juror  sworn  on  his  voir 
dire  and  in  refusing  an  exception  to  certain  rulings  on  striking 
out  testimony  and  on  offers  of  testimony.  The  twentieth  to 
the  thirty-fourth  assignment  inclusive  allege  that  parts  of  the 
charge  and  answer  to  points  therein  quoted  are  erroneous  as 
being  violative  of  the  first  section  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States. 

It  is  unnecessary  to  discuss  any  of  these  alleged  errors  in 
the  charge  and  answers  to  the  points.  The  decisions  of  this 
court  have  determined  them  all  adversely  to  the  appellant. 
The  learned  trial  judge  not  only  followed  those  decisions  in 
his  charge  but  quoted  in  some  instances  their  veiy  language. 
He  correctly  stated  the  degree  of  evidence  required  to  establish 
insanity,  what  insane  delusions  would  relieve  the  defendant 
from  guilt  in  killing  Miller  and  upon  whom  the  burden  of  es- 
tablishing these  delusions  rested.  We  need  refer  to  only  a 
few  of  the  numerous  decisions  on  the  subject 

In  Commonwealth  v.  Mosler,  4  Pa.  264,  Chief  Justice  Gib- 
son delivering  the  opinion  of  the  court,  says  :  ^*  It  (insanity) 
must  be  so  great  as  entirely  to  destroy  his  perception  of  right 
and  wrong ;  and  it  is  not  until  that  perception  is  thus  destroyed, 
that  he  ceases  to  be  responsible.  It  must  amount  to  delusion 
or  hallucination,  controlling  his  will,  and  making  the  commis- 
sion of  the  act,  in  his  apprehension,  a  duty  of  overruling  neces- 
sity. .  .  .  Partial  insanity  is  confined  to  a  particular  subject, 
the  man  being  sane  on  every  other.  In  that  species  of  mad- 
ness, it  is  plain  that  he  is  a  responsible  agent,  if  he  were  not 
instigated  by  his  madness  to  perpetrate  the  act  .  .  .  The  law 
is,  that  whether  the  insanity  be  general  or  partial,  the  degree 
of  it  must  be  so  great  as  to  have  controlled  the  will  of  its 
subject,  and  to  have  taken  from  him  the  freedom  of  moral 
action." 

Insanity  was  the  defense  set  up  in  Sayres  v.  Commonwealth, 
88  Pa.  291.  The  prisoner  was  convicted.  The  judgment  was 
affirmed,  this  court  remarking  that  ^*  the  case  was  tried  with 
marked  accuracy  and  care  by  the  learned  judge  of  the  court 
below,  and  there  is  nothing  to  justify  our  interference.**  In 
his  charge  to  the  jury.  Judge  Ludlow  said:  **  If  the  prisoner 
at  the  bar,  at  the  time  he  committed  the  act,  had  not  sufficient 
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capacity  to  know  whether  his  act  was  right  or  wrong,  and  whether 
it  was  contrary  to  law,  he  ia  not  responsible.  .  .  .  The  test  in 
this  instance,  as  you  perceive,  is  the  power  or  capacity  of  the 
prisoner  to  distingaish  between  light  and  wrong  in  reference 
to  the  particular  act  in  question.  ...  If  the  prisoner,  although 
he  labors  under  partial  insanity,  hallucination  or  delusion,  did 
understand  the  nature  and  character  of  his  acts,  had  a  knowl- 
edge that  it  was  wrong  and  criminal,  and  mental  power  suffi- 
cient to  apply  that  knowledge  to  his  own  case,  and  knew  if 
he  did  the  act,  he  would  do  wrong  and  would  receive  punish- 
ment ;  if,  further,  he  had  sufficient  power  of  memory  to  recollect 
tiie  relation  in  which  he  stood  to  others,  and  others  stood  to 
him,  that  the  act  in  question  was  contrary  to  the  plain  dictates 
of  justice  and  right,  injurious  to  others,  and  a  violation  of  the 
dictates  of  duty,  he  would  be  responsible.  .  .  .  The  jury  must 
therefore,  even  though  they  believe  the  prisoner  labored  under 
a  diseased  and  unsound  state  of  mind,  be  satisfied  that  this  dis- 
eased or  unsound  state  of  mind,  existed  to  such  a  degree,  that 
although  he  could  distinguish  between  right  and  wrong,  yet 
with  reference  to  the  act  in  question,  his  reason,  conscience  and 
judgment  were  so  entirely  perverted  as  to  render  the  commis- 
sion of  the  act  in  question  a  duty  of  overwhelming  necessity. 
But,  there  is  another  species  of  delusion  entirely  distinct  from 
those  which  we  have  just  considered,  which  is  recognized  by 
the  law,  and  which,  when  the  jury  believe  that  it  clearly  exists, 
will  entitle  the  prisoner  to  an  acquittal.     I  refer  to  that  delusion 
by  reason  of  which  the  prisoner  commits  the  act  under  a  fixed 
bona  fide  belief  (which  is  a  delusion),  that  certain  facts  existed 
which  were  wholly  imaginary,  but  which,  if  true,  would  have 
been  a  good  defense.  .  .  .  We  say  to  you  as  the  result  of  our 
reflections  on  this  branch  of  the  subject,  that  if  the  prisoner 
was  actuated  by  an  irresistible  inclination  to  kill,  and  was  utterly 
finable  to  control  his  will  or  subjugate  his  intellect,  and  was 
not  actuated  by  anger,  jealousy,  revenge  and  kindred  evil  pas- 
sions, he  is  entitled  to  an  acquittal.     As  the  law  presumes 
sanity  to  be  the  normal  condition  of  the  prisoner,  and  insanity 
an  abnormal  condition,  the  burden  rests  upon  him  to  prove  his 
insanity,  as  an  excuse  for  an  act  which  would  otherwise  be 
criminaL    The  evidence,  therefore,  which  is  intended  to  es- 
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tablish  this  defense,  must  be  satisfactory  to  the  juiy,  and  the 
conclusion  such  as  fairly  results  from  the  evidence." 

In  Commonwealth  v.  VVireback,  190  Pa.  138,  the  prisoner  relied 
upon  insanity  as  his  defense.  Mr.  Justice  Dean  in  delivering 
the  opinion  of  the  court  says :  ^'  Defendant's  first  point,  which 
raises  the  question,  is  substantially  afiBirmed.  The  jury  was  told 
that  if  defendant  committed  the  act  under  any  delusion  which 
controlled  his  will  and  made  the  commission  of  the  act  a  duty  of 
overruling  necessity,  the  verdict  should  be  not  guilty  on  the 
ground  of  insanity.  ...  To  convict  of  murder  of  the  first  de- 
gree the  commonwealth  must  prove  beyond  a  reasonable  doubt 
the  unlawful  killing  and  the  fully  formed  purpose  to  kill;  it 
need  adduce  no  proof  whatever  of  the  sanity  of  the  prisoner ; 
the  law  presumes  that,  and  the  presumption  is  conclusive  in 
the  absence  of  evidence  to  rebut  it.  If  the  accused  alleges  in- 
sanity, he  must  establish  it  by  fairly  preponderating  evidence, 
or  the  presumption  of  sanity  which  the  law  raises  stands  un- 
shaken. .  .  .  There  is  no  middle  ground  which  the  law  rec- 
ognizes ;  nor  does  a  doubt  of  sanity  reduce  the  grade  of  the 
crime  to  murder  of  the  second  degree.  From  the  very  nature 
of  the  mental  disease  there  can  be  no  grading  of  it  by  degrees 
so  as  to  accord  with  a  degree  in  crime.  .  .  .  Either  the  offense 
of  defendant  is  wholly  excused,  because  the  jury  is  satisfied  by 
the  preponderance  of  evidence  of  his  irresponsibility,  or  he  is 
guilty,  because  the  evidence  fafls  to  so  satisfy  them." 

It  will  be  observed  that  these  decisions  cover  the  objections 
to  the  charge  as  well  as  to  the  answer  to  the  points.  By  refer- 
ence to  the  parts  of  the  charge  complained  of  in  the  assignments, 
it  will  appear  that  the  learned  judge  was  clearly  within  all  the 
reported  decisions  of  this  court  and  correctly  stated  the  law  ap- 
plicable to  the  testimony  produced  on  the  trial  of  the  cause* 

The  prisoner's  first  point,  the  subject  of  the  tenth  assignment, 
should  have  been  affirmed,  but  its  refusal  did  him  no  harm. 
Neither  it  nor  the  answer  was  read  to  the  jury.  In  the  general 
charge,  however,  the  court  told  the  jury  that  if  the  defense  of 
insanity  was  made  out,  it  would  end  the  case.  This  was  an 
affirmative  reply  to  the  point.  The  eleventh  assignment  alleges 
error  in  the  part  of  the  charge  referring  to  and  commenting  upon 
tlie  testimony  of  one  expert  on  each  side  of  the  case.  We  do 
not  agree  with  the  appellant's  counsel  that  that  part  of  the 


Digiti 


ized  by  Google 


COMMONWEALTH  v.  EARNER  843 

1901.]  Opinion  of  the  Court. 

charge  was  one-sided  or  prejudicial  to  the  prisoner.   The  learned 
judge  simply  called  attention  to  the  testimony,  and  directed  the 
jury  to  consider  it  and  the  reasons  on  which  the  experts  based 
their  opinion.     He  distinctly  disclaimed  any  intention  of  ex- 
pressing an  opinion  upon   the  testimony  referred  to.     The 
twelfth  and  thirteenth  assignments  might  be  disregarded  under 
Rule  31,  as  they  do  not  quote  the  testimony  excluded.     So  far 
as  we  understand  the  testimony  complained  of,  there  is  no  merit 
in  the  assignments.     The  testimony  embraced  in  the  fifteenth 
assignment  was  properly  stricken  out.     We  cannot  say  that  the 
rebutting  testimony  quoted  and  complained  of  in  the  fifteenth 
and  sixteenth  assignments  was  inadmissible.     The  statement  of 
the  trial  judge  shows  that  the  defense  offered  evidence  of  gen- 
eral insanity  for  some  years  prior  to  the  homicide  and  conse- 
quently the  admission  of  the  testimony  in  rebuttal  was  at  least 
in  the  discretion  of  the  court.    The  question  put  to  the  juror  on 
his  voir  dire  which  is  the  subject  of  the  seventeenth  assignment 
was  properly  excluded  under  the  authority  of  Commonwealth 
V.  Van  Horn,  188  Pa.  143.     The  eighteenth  and  nineteenth 
assignments  allege  error  in  the  court's  refusal  to  note  an  excep- 
tion for  the  prisoner  to  the  striking  out  of  cei*tain  testimony 
and  to  the  overruling  of  a  question  proposed  to  a  witness. 
Neither  of  these  errors  is  assigned  as  required  by  the  rule  of 
court  and  was  not  considered  by  appellant's  counsel  in  his 
printed  argument.    From  the  information  disclosed  by  the  ap- 
pellee's paper-book,  we  think  they  are  without  merit. 

The  remaining  assignments  (twentieth  to  thirty-fourth  in- 
clusive) allege  error  in  parts  of  the  charge  and  answer  to  points 
recited  in  former  assignments  on  the  ground  that  they  are  in 
violation  of  the  first  section  of  the  fouiieeuth  amendment  to 
the  constitution  of  the  United  States,  which  provides :  "  Nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."  It  is  contended 
in  support  of  these  assignments  that  by  reason  of  the  errors  al- 
leged on  the  trial  of  the  cause,  the  prisoner  has  been  deprived 
of  his  liberty,  and  if  the  judgment  is  affirmed,  will  be  deprived 
of  his  life  without  due  process  of  law,  in  violation  of  the  pro- 
vision of  the  federal  constitution.  If  we  are  correct  in  our 
conclusions,  there  was  no  error  committed  on  the  trial  of  the 
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prisoner.  He  was  tried  by  a  court  of  competent  jurisdiction 
and  in  conformity  with  the  constitution  and  laws  of  the  state. 
He  has  therefore  not  been  deprived  of  his  liberty  and,  if  execu- 
tion of  the  judgment  shall  be  carried  out,  will  not  be  depriyed 
of  his  life  without  due  process  of  law. 

The  learned  counsel  for  the  prisoner  urges  that  the  court 
went  beyond  the  authority  of  the  adjudicated  cases  in  charg- 
ing that  before  the  jury  could  acquit  on  the  ground  of  insanity, 
^^  they  must  be  satisfied  that  he  was  not  responsible."  This 
objection  is  not  well  taken.  The  effect  and  in  most  instances 
the  language  of  the  charge  in  this  respect  was,  that  before  the 
jury  could  acquit  on  the  ground  of  insanity,  they  must  be  sat- 
isfied by  the  preponderance  of  the  evidence  that  the  prisoner 
was  not  responsible  for  the  killing.  In  his  answer  to  the  fif- 
teenth and  eighteenth  points  of  the  prisoner,  the  court  told  tiie 
jury  that  the  insanity  set  up  as  a  defense  must  be  established 
by  fairly  preponderating  evidence.  This  is  sustained  by  all  of 
our  decisions. 

It  is  also  contended  on  behalf  of  the  prisoner  that  tiie  court 
erred  in  requiring  him  to  establish  his  insanity  by  a  preponder- 
ance of  evidence.  It  is  conceded  that  such  is  the  doctrine  of 
this  court  as  laid  down  in  numerous  cases.  It  is  maintained, 
however,  that  the  rule  is  not  in  accord  with  the  trend  of  mod- 
em judicial  decisions  and  that  the  reasoning  on  which  it  is  based 
is  fallacious.  It  is  claimed  that  the  true  rule  in  such  cases  is 
that  if  from  all  the  evidence  the  jury  have  a  reasonaUe  doubt 
of  the  prisoner's  sanity,  they  must  acquit.  Such  was  held  to 
be  the  correct  doctrine  by  the  Supreme  Court  of  the  United 
States  in  Davis  v.  U.  S.,  160  U.  S.  469.  It  is  also  contended 
that  unless  this  court  enforces  that  rule  and  the  prisoner  is  tried 
and  convicted  in  conformity  with  it,  he  will  be  deprived  of  his 
life  without  due  process  of  law  within  the  meaning  of  the  four- 
teenth amendment  to  the  federal  constitution.  We  are  not 
prepared  to  adopt  the  views  suggested.  By  repeated  decisions 
of  this  court  the  rule  enunciated  by  it  has  been  affirmed  and 
we  are  not  convinced  that  it  is  erroneous.  The  decisions  of 
the  Supreme  Court  of  the  United  States  on  the  subject  are  not 
of  binding  authority  upon  this  court.  Nor  will  a  failure  to 
comply  with  them  and  a  conviction  and  execution  of  the  pris- 
oner in  accordance  with  our  own  decisions  on  the  subject,  im- 
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pinge  the  federal  constitution  by  depriving  him  of  his  life  with- 
out due  process  of  law.    Such,  we  believe,  is  well  settled  law. 

The  nineteen  points  for  charge  presented  to  the  court  by  the 
prisoner  referred  chiefly  to  insane  delusions  and  were  affirmed 
absolutely  or  with  slight  qualifications.  The  charge  itself  was 
explicit  on  both  general  and  partial  insanity,  and  with  the  an- 
swer to  the  points  gave  the  jury  full  instructions  for  the  deter- 
mination of  the  questions  presented  for  consideration  under  the 
facts  of  the  case.  We  see  nothing  in  the  nuiHerous  assignments 
of  error  that  would  justify  us  in  interfering  with  the  judgment 
of  the  court  below. 

The  judgment  is  affirmed,  and  it  is  ordered  that  the  record 
be  remitted  to  the  court  of  oyer  and  terminer  of  Dauphin 
county  that  the  judgment  may  be  carried  into  execution  ac- 
cording to  law. 


I>aubert  t?.  Delaware,  Lackawanna  and  Western  Rail-i  199 345 

road  Company,  Appellant.  [^^       ^ 

I  199         345 
206         163 1 
NegligeneeSailroads^Infan^—DtUy  of  parents.  p  gg        3451 

In  an  acdon  against  a  railroad  company  to  recover  damages  for  the!  214        ^'^l 
death  of  plaintiff^s  son,  a  boy  nine  years  old,  it  appeared  that  the  accident t  199        ^^^ 
occun-ed  at  a  point  where  a  highway  crossed  defendant's  tracks  at  grade]  j3jC — 
at  the  end  of  a  station  platform.    The  plaintifiTs  house  was  on  one  side  of  199        345! 
the  railroad,  and  his  shop  on  the  other  side.    Immediately  before  the  acci-i?15— -— -i^ 
dent  the  boy  had  been  sent  by  his  mother  from  the  house  to  the  shop  to[  199        345^ 
get  some  money  to  pay  for  gi-oceiies.    The  boy  went  to  the  station  plat- 1    36  SC  580 
form  where  he  met  a  companion.    At  this  point  there  were  two  tracks,  one 
being  the  main  track,  and  the  other  a  switch.    A  train  standing  on  the 
main  track  in  front  of  the  station,  moved  out  to  go  north.    The  boys  ran 
on  the  platform  after  the  train,  and  when  they  reached  the  end  of  the  plat- 
form at  the  highway  endeavored  to  cross  the  railroad  at  the  same  speed 
immediately  in  the  rear  of  the  moving  train.    The  deceased  was  struck 
and  killed  by  a  train  going  south  on  the  switch.    A  newsboy  waiting  for 
papers  coming  on  the  train  that  caused  the  accident,  and  a  passenger  in- 
tending to  take  the  train,  testified  that  they  heard  no  signal,  and  that  the 
engine  when  approaching  the  crossing  could  not  be  seen  from  the  plat- 
from  by  reason  of  the  departing  train.    They  also  said  that  the  train  was 
moving  at  a  pretty  good  speed.    Two  other  witnesses  said  that  they  did 
not  observe  any  signal  given.    This  testimony  was  contradicted  by  four 
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of  the  crew  of  the  incoming  train,  and  another  witness.  Heid,  that  the 
case  was  for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff  should 
be  sustained. 

Argued  April  17, 1901.  Appeal,  No.  10,  Jan.  T.,  1901,  by 
defendant,  from  judgment  of  C.  P.  Luzerne  Ck).,  Feb.  T.,  1894, 
No.  79,  on  verdict  for  plaintiff  in  case  of  Lewis  Daubert  y. 
Delaware,  Lackawanna  &  Western  Railroad  Company.  Before 
McCoLLUM,  C.  J.,  MiTCHSLL,  Bbown,  Mestrszat  and 
POTTBE,  JJ.    Aflfirmed. 

Trespass  for  death  of  plaintiff's  son.    Before  Halsey,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme  Court 

Plaintiffs  counsel  offered  in  evidence  i*ules  and  regulations 
of  the  defendant  company  in  force  at  that  time  in  regard  to  the 
running  of  trains,  and  called  particular  attention  to  the  following 
rules: 

**  Rule  85.  No  train  or  engine  will  run  into  or  past  a  station 
at  which  a  passenger  train  is  standing  unless  signalled  by  the 
conductor  of  the  standing  train  to  do  so." 

**  Rule  40.  Switches.  Whenever  and  wherever  trains  take 
a  switch  the  same  must  in  every  and  all  cases  be  kept  locked 
until  the  train  or  trains  for  which  the  switch  has  been  taken 
have  passed." 

**  Rule  50.  Engineers  must  pass  all  stations  cautiously  whether 
they  are  to  stop  or  not." 

Defendant's  counsel :  We  object  to  the  introduction  of  these 
rules,  as  being  immaterial  and  irrelevant  under  the  facts  of  the 
case.    They  have  no  application  whatever  to  this  case. 

The  Court :  We  will  take  it.  Exception  noted  for  the  de- 
fendant and  bill  sealed.  [7] 

The  court  charged  in  part  as  follows : 

Gentlemen  of  the  jury,  I  think  I  am  bound  to  say  to  you 
that  it  is  not  within  your  consideration  any  question  as  to  the 
negligence  of  this  company  growing  out  of  Rules  35  and  50,  be- 
cause I  do  not  think  the  facts  would  justify  me  in  permitting 
you  to  take  it  into  consideration.  The  only  question  here  is 
was  this  company  negligent  in  not  giving  the  warning  of  its  ap- 
proach to  this  crossing  on  this  particular  morning  when  tiiis 
young  man,  William  Henry  Daubert,  was  killed,  and  there  would 
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be  no  authority  in  us  to  pennit  you  to  find  upon  any  other 
question  of  negligence  except  upon  this  particular  one. 
The  court  refused  binding  instructions  for  defendant.  [1] 
Verdict  and  judgment  for  plaintiff  for  12,776.    Defendant 
appealed. 

JError*  assigned  were  (1)  above  instructions ;  (7)  rulings  on 
evidence,  quoting  the  bill  of  exceptions. 

Andrew  H.  STClintock  and  Henry  W.  Palmer^  for  appellant. 
—It  would  be  unfair  to  leave  the  company's  negligence  as  the 
only  question  for  the  jury,  because  the  child  was  of  such  inmia- 
ture  years  that  he  could  not  be  guilty  of  contributing  to  the 
accident,  and  at  the  same  time,  leave  out  of  question,  in  a  suit 
by  the  parents,  the  undisputed  fiict,  proved  by  the  plaintiff, 
that  the  child  had  been  sent  into  danger  from  which  he  was 
not  able,  because  of  his  immature  years,  to  protect  himself: 
Dunseath  v.  Pittsburg,  Allegheny,  etc..  Traction  Co.,  161  Pa. 
124;  Woeckner  v.  Erie  Electric  Motor  Co.,  182  Pa.  182;  Cato 
V.  Allegheny  Valley  R.  R.  Co.,  30  P.  L.  J.  18;  P.  &  R.  R.  R. 
Co.  V.  Hummell,  44  Pa.  876. 

The  boy  was  a  mere  loiterer  on  the  platform  of  the  station, 
and  was  in  no  sense  a  traveler  on  the  highway,  and  therefore 
the  company  owed  him  no  duty,  and  further  no  amount  of  care 
on  the  part  of  the  company  could  have  prevented  the  accident: 
Funk  V.  Electric  Traction  Co.,  176  Pa.  659. 

John  T.  Lenahany  with  him  Edward  A.  Lynch,  for  appellee. 
— The  evidence  of  defendant's  negligence  was  sufficient  to  sub- 
mit to  the  jury:  Smeltz  v.  Penna.  R.  R.  Co.,  186  Pa.  864; 
Longenecker  v.  Penna.  R.  R.  Co.,  106  Pa.  882 ;  Quigley  v. 
Del.  &  Hud.  Canal  Co.,  142  Pa.  888 ;  Harlow  v.  Boro.  of  Home- 
stead, 194  Pa.  376 ;  Grambs  v.  Lynch,  20  W.  N.  C.  877 ;  Hess 
V.  Williamsport,  etc.,  R.  R.  Co.,  181  Pa.  496 ;  Haverstick  v. 
Penna.  R.  R.  Co.,  171  Pa.  176 ;  Wilson  v.  Penna.  R.  R.  Co.,  177 
Pa.  611 ;  Faust  v.  P.  &  R.  Ry.  Co.,  191  Pa.  423. 

The  proposition  of  counsel  for  appellant  that  the  mother  of 
the  boy  contributed  to  the  negligence,  and,  therefore,  there  can 
be  no  recovery,  is  without  merit :  Beach  on  Contributory  Neg- 
ligence, sec.  46. 
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OpmiOK  BY  Mb.  Justice  Mestbbzat,  May  18, 1901 : 
In  1893,  Liewis  Daubert,  the  appellee,  resided  with  his  family 
in  the  village  of  Beach  Haven,  Luzerne  county.  The  defend- 
ant company's  road  passes  north  and  south  through  the  village 
with  a  station  several  feet  from  a  public  highway  crossing  the 
railroad  east  and  west.  The  station  platform  extends  to  the 
highway.  The  main  track  of  the  railroad  runs  immediately  in 
front  of  the  platform  of  the  station,  and  on  the  east  side  of  and 
about  thirteen  feet  from  the  track  is  a  long  switch  used  for  pass- 
ing trains,  connecting  with  the  track  about  2,000  feet  north  of 
the  highway  crossing.  Daubert's  house  was  on  the  highway 
and  a  short  distance  west  of  the  railroad  track.  He  was  a  black- 
smith and  had  a  shop  on  the  highway  east  of  the  crossing. 
Shortly  before  eight  o'clock  on  the  morning  of  November  18, 
1898,  the  appellee  having  gone  to  his  shop,  his  son,  Willie  Dau- 
bert,  a  boy  of  nine  years,  was  sent  by  his  motlier  on  an  errand 
to  his  father  at  the  shop.  Mrs.  Daubert  desired  some  sugar 
from  the  grocery  store  of  the  village  and  the  boy  was  sent  to 
his  father  to  get  the  money  to  pay  for  it.  This  necessitated 
the  boy  crossing  the  defendant's  road.  He  went  to  the  station 
platform  of  the  railroad  where  he  met  a  companion.  A  train 
standing  in  front  of  the  station  moved  out  to  go  north.  The 
boys  continuing  on  the  platform,  ran  after  the  train  and  when 
they  reached  the  end  of  the  platform  at  the  highway  endeavored 
to  cross  the  railroad  at  the  same  speed,  immediately  in  the  rear 
of  the  moving  train.  That  was  the  direction  which  Willie  Dau- 
bert was  required  to  go  to  perform  his  errand.  His  companion 
succeeded  in  crossing  in  safety,  but  he  was  struck  and  killed 
by  a  train  going  south  on  the  switch.  The  plaintiff  brought 
this  action  to  recover  damages  for  the  death  of  his  son  which  he 
alleges  was  occasioned  by  the  negligence  of  the  defendant  com- 
pany. This  was  the  only  question  submitted  to  the  jury  by  the 
learned  judge  of  the  court  below.  The  trial  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff  from  which  the  defendant 
appealed. 

The  reasons  assigned  in  support  of  this  appeal  and  to  defeat 
the  plaintiff's  recovery  are  that  Mrs.  Daubert's  act  in  sending 
her  son  on  the  errand  contributed  to  the  accident ;  that  the  child 
was  a  trespasser  on  the  platform  and  the  company  owed  him  no 
duty  and  he  was  not  a  traveler  on  the  highway  at  the  time  of 


Digiti 


ized  by  Google 


DAUBERT  V.  RAILROAD  CO.  849 

1901.]  Opinion  of  the  Court. 

the  accident ;  and  that  plaintiff's  proof  of  the  want  of  neoessaiy 
signals  of  the  approach  of  the  train  on  the  siding  was  totally 
inadequate. 

Neither  of  these  positions,  in  our  judgment,  is  well  taken. 
Nor  are  they  supported  by  the  authorities  cited  by  the  learned 
counsel  for  the  appellant.     The  boy  was  killed  on  a  public  cross- 
ing in  a  small  village.     He  was  familiar  with  the  place  and  had 
been  accustomed  to  cross  the  tracks  at  that  point  frequently  on 
his  way  to  school  and  to  his  father's  shop.     He  was  of  sufficient 
age  to  be  trusted  alone  on  the  street.    At  the  time  of  the  acci* 
*  dent,  he  was  not  on  the  station  platform  nor  on  the  company's 
premises,  but  was  on  the  highway  and  traveling  in  the  proper 
route  to  take  him  to  the  place  where  his  errand  required  him 
to  go.    His  presence  on  the  platform  prior  to  the  accident  in 
no  way  affects  the  case.    He  had  returned  to  the  highway  and 
was  proceeding  on  his  mother's  errand  when  he  was  struck  by 
the  locomotive.     We  cannot  sustain  the  proposition  that,  under 
the  circumstances  of  this  case,  Mrs.  Daubert  was  guilty  of  neg- 
ligence  in  sending  her  child  on  this  errand.     This  would  be 
great  injustice  and  a  haixlship  on  many  parents  who  must  neces* 
sarily  avail  themselves  of  the  assistance  of  their  children.    It 
would  practically  deprive  the  parents  of  any  use  of  their  chil- 
dren  and  prevent  them  from  leaving  the  house  unless  accom* 
panied  by  an  adult  person.    Such  a  rule  of  conduct  lacks  rea- 
son and  is  without  authority  to  sustain  it.     The  decisions  cited 
in  support  of  the  appellant's  contention  arose  under  facts  en- 
tirely dissimilar  to  the  facts  of  this  case.    In  those  cases,  the 
child  was  of  very  tender  years,  was  permitted  to  stray  on  the  rail- 
road track,  was  unattended,  or  was  in  a  place  it  had  no  right 
to  be.    Not  one  of  these  facts  appears  in  the  case  at  bar. 

The  second  reason  urged  in  support  of  the  appellant's  con- 
tention, that  the  child  was  a  loiterer  on  the  platform  and  not 
a  traveler  on  the  highway,  ignores  the  facts  of  this  case.    The 
child  was  at  the  intersection  of  the  tracks  and  highway  at  the 
time  he  was  killed,  and  the  court  would  have  been  compeUed  to 
8et  aside  a  verdict  finding  the  contrary.     The  duty  owed  the 
boy  by  the  defendant  company  therefore  was  such  as  it  was  re- 
quired to  observe  toward  him  while  at  a  crossing  and  not  on 
tie  platform  of  its  station. 
It  is  further  maintained  by  the  appellant  that  its  employees 
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in  charge  of  the  train  with  which  the  collision  occurred,  were 
not  guilty  of  negligence  in  approaching  the  crossing  and  that 
there  was  no  sufficient  evidence  of  negligent  conduct  on  the 
occasion  to  justify  it»  submission  to  the  jury.  This  was  the 
only  question  submitted  to  the  jury  by  the  court,  and  we  think 
upon  evidence  that  justified  a  verdict  against  the  defendant. 

Edward  Campbell,  a  newsboy,  was  on  the  platform  at  the 
station  awaiting  the  arrival  of  the  train  that  caused  the  acci- 
dent. It  canied  his  papers.  B.  F.  Thomas  was  at  the  station 
with  the  intention  of  taking  this  train  for  Berwick.  Both  wit- 
nesses testify  that  they  heard  no  signal  of  the  approaching 
train  and  that  its  engine  when  approaching  the  crossing  could 
not  be  seen  from  the  platform  by  reason  of  the  departing  train. 
They  also  say  it  was  moving  at  a  pretty  good  speed.  They  each 
had  a  reason,  as  well  as  an  opportunity  for  hearing  the  signal 
of  the  incoming  train.  This  evidence  is  relieved  from  the  weak- 
ness of  purely  negative  testimony  and  brings  the  case  within 
the  doctrine  of  Longenecker  v.  Penna.  R.  R.  Co.,  105  Pa.  829, 
and  Quigley  v.  Delaware  and  Hudson  Canal  Co.,  142  Pa.  888. 
These  witnesses  were  interested  in  the  arrival  of  the  train  and 
hence  their  attention  would  be  attracted  by  any  signal  of  its  ap- 
proach to  the  station.  Common  experience  teaches  that  such 
persons  will  observe  the  warnings  of  an  incoming  train  when 
others,  with  no  object  in  awaiting  its  arrival,  might  not  hear 
the  signal. 

In  addition  to  these  witnesses,  John  Sink  was  at  the  station 
that  morning  and  he  testifies  that  he  did  not  hear  a  bell  ring  or 
a  whistle  blow.  Edward  Kester,  an  employee  of  the  defendant 
company,  was  standing  on  the  rear  platform  of  the  last  car  of 
the  outgoing  train.  He  says  he  did  not  observe  any  signal 
given. 

This  evidence  was  met  by  the  testimony  of  four  of  the  crew 
in  charge  of  the  incoming  train  and  another  witness.  One  of 
the  employees  testified  that  the  whistle  was  blown  for  the 
station  when  the  engine  was  about  2,700  feet  north  of  it,  and 
all  of  them  testified  that  the  bell  was  rung  as  the  train  ap- 
proached the  crossing.  There  were  some  alleged  contradictions 
of  at  least  two  of  these  witnesses. 

The  trial  court  was  right  in  submitting  this  evidence  to  the 
jury  to  determine  whether  proper  signals  of  the  approaching 
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train  were  given  for  the  crossing  at  which  Willie  Daubert*s  life 
was  taken.  It  was  clearly  for  the  jury  and  could  not  have  been 
withdrawn  from  it  without  manifest  error. 

The  seventh  assignment  alleges  error  in  admitting  in  evi- 
dence certain  rules  and  regulations  of  the  defendant  company 
offered  by  the  plaintiff.  It  is  not  clear  that  the  evidence  was 
incompetent  or  irrevelant.  In  his  charge,  however,  the  learned 
trial  judge  withdrew  this  testimony  from  the  consideration  of 
the  jury,  and  we  are  satisfied  that  it  did  not  prejudice  the  minds 
of  the  jury  in  their  consideration  of  the  case.  No  motion  was 
made  to  strike  it  out  nor  any  point  presented  by  the  defendant 
requesting  the  court  to  charge  the  jury  to  disregard  it.  We 
see  no  reason  for  sustaining  the  assignment. 

In  closing  this  opinion,  we  will  quote  what  was  said  by  our 
Brother  Fell  in  Smeltz  v.  Pennsylvania  R.  R.  Co.,  186  Pa.  864, 
the  facts  of  which  case  are  very  similar  to  those  in  the  case  at 
bar :  "  There  was,  however,  testimony  which  tended  to  show 
that  the  plaintiff  was  struck  at  the  street  crossing ;  that  no 
notice  was  given  of  the  approach  of  the  west-bound  train ;  that 
it  came  upon  the  crossing  as  the  other  train  moved  off,  and  that 
it  could  not  be  seen  by  a  person  crossing  the  first  track  until  he 
was  almost  in  front  of  the  engine.  This  testimony,  in  an  ac» 
tion  by  one  to  whom  contributory  negligence  could  not  be  im- 
puted, the  court  was  bound  to  submit  to  the  jury." 
The  assignments  are  overruled  and  the  judgment  is  affirmed. 


199         35i 
31  so  315 


Commonwealth  ex  rel.  v.  Krickbaum,  Appellant 

hiblk  qfieen^CaufUy  commissianen-^CkmrUy  trtoiurtr^Surtty, 

A  cooDty  commissioner  may  legally  become  a  surety  on  the  official  bond 
of  a  ooonty  treasurer. 

A  ooonty  commissioner  is  not  a  councilman,  burgess  or  a  director  or 
tmstee  or  manager  of  a  corporation  within  the  meaning  of  the  66th  sec- 
tion of  the  penal  code  of  March  31,  1360. 

Not  decided  whether  a  ooonty  is  a  corporation  within  the  meaning  of 
the  act  of  March  31, 1860,  sec.  66. 

Argued  April  17, 1901.    Appeal,  No.  116,  Jan.  T.,  1901,  by 
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defendant,  from  judgment  of  C.  P.  Ciolumbia  Co^  Deo.  T.,  1900, 
No.  6,  on  quo  warranto  in  case  of  Commonwealth  ex  leL  John 
G.  Harman,  District  Attorney,  y.  William  Krickbaum.  Before 
McCoLLUM,  C.  J.,  Mitchell,  Brown,  Msstbbzat  and  Pot- 
TEB,  J  J.    Reversed. 

Quo  warranto  against  a  county  commissioner.  Before  Hal- 
set,  J.,  specially  presiding. 

The  facts  are  fully  stated  in  the  opinion  of  the  Supreme 
Court. 

JErrar  asngned  was  the  judgment  of  ouster  entered  by  the 
court 

E.  M.  Hinckley,  with  him  O.  A.  SmaU  and  W.  H.  Rhawn, 
for  appellant. — The  act  of  1860  does  not  forbid  a  county  com- 
missioner becoming  surety  on  the  bond  of  a  county  treasurer. 

It  is  highly  penal,  and  therefore  should  be  stricUy  construed. 
There  should  be  no  inferences  as  to  the  meaning  of  this  sec- 
tion. The  legislature  has  said  what  they  mean,  and  what  is  not 
clearly  expressed  in  the  language  used,  was  not  intended. 
Naming  certain  officers,  the  section  excludes  from  its  provisions 
all  not  named.  The  terms  of  the  section  cannot  be  enlarged 
by  judicial  interpretation,  nor  officials  included  by  such  inter- 
pretation, who  are  not  plainly  and  clearly  included  by  its  lan- 
guage :  Com.  V.  Christian,  9  Phila.  556 ;  Trainer  v.  Wolfe,  140 
Pa.  280 ;  Warner  v.  Com.,  1  Pa.  164. 

It  has  been  clearly  and  definitely  determined  that  a  county 
is  not  a  corporation,  a  municipality  or  public  institution,  in  the 
sense  used  in  the  66th  section  of  the  act  of  March  31,  1860 : 
Freeze  v.  Columbia  County,  6  W.  N.  C.  146 ;  Funk  v.  Wash- 
ington Twp.,  13  Pa.  C.  C.  Rep.  387 ;  Union  Township  v.  Gib- 
boney,  94  Pa.  534;  Com.  v.  Beamish,  81  Pa.  390. 

Chant  Herring,  with  him  John  Q-.  Harman,  for  appellee. — To 
reverse  the  judgment  in  this  case  the  court  must  reverse  Com- 
monwealth V.  Morrisey,  86  Pa.  416. 

A  county  is  a  political  division  of  a  state — an  agency  insti- 
tuted by  the  sovereign  for  the  purpose  of  carrjring  out  in  detaU 
the  objects  of  the  government.  It  is,  therefore,  in  the  strictest 
and  most  technical  sense,  a  public  corporation:  Com.  v.  Mor- 


Digiti 


ized  by  Google 


COMMONWEALTH  v.  KUICKBAUM.  358 

1901.]  Arguments — Opinion  of  the  Court. 

risey,  86  Pa.  416 ;  Gulp  v.  Com.,  109  Pa.  863 ;  Lamoreux  v. 
Luzerne  County,  116  Pa.  199 ;  Chester  County  v.  Brower,  117 
Pa.  655 ;  Eyster  v.  Rineman,  11  Pa.  150 ;  Twp.  of  Cumru  v. 
Directors  of  the  Poor  of  Berks  County,  112  Pa.  271. 

A  county  commissioner  is  a  trustee,  manager  or  director  of  a 
corporation  or  municipality  within  the  meaning  of  the  act: 
Van  Kirk  v.  Clark  &  Graham,  16  S.  &  R.  289 ;  Sch wamble  v. 
Sheriff  of  Allegheny  County,  22  Pa.  19 ;  County  of  Lawrence 
y.  Leonard,  88  Pa.  210. 

Opinion  by  Mb.  Jctstiob  Mestbezat,  May  13, 1901 : 
Jeremiah  Snyder  was  elected  treasurer  of  Columbia  county 
on  November  6,  1899,  for  the  term  of  two  years,  commencing 
on  the  first  Monday  of  the  following  Januar}'.  On  Decem- 
ber 11, 1899,  he  executed  and  delivered  to  the  commonwealth 
a  bond  in  the  sum  of  f  15,000  for  the  faithful  discharge  of  his 
duties.  On  January  4, 1900,  he  gave  to  the  commissioners  of 
Columbia  county  a  bond  in  the  sum  of  $60,000  conditioned  for 
the  faithful  performance  of  his  official  duties.  William  Krick- 
baum,  the  respondent  and  appellant,  is  one  of  the  sureties  on 
each  of  said  bonds.  In  November,  1896,  Krickbaum  was  elected 
to  the  office  of  county  commissioner  of  Columbia  county  and 
entered  upon  the  duties  of  his  office  the  first  Monday  of  Janu- 
ary, 1897,  for  the  term  of  three  years.  In  November,  1899,  he 
was  re-elected  to  said  office  and  entered  upon  its  duties  the  first 
Monday  of  the  following  January.  At  the  time  of  becoming 
surety  on  said  bonds  he  was,  therefore,  a  county  commissioner 
of  Columbia  county. 

At  the  instance  of  T.  J.  Vanderslice,  E^q.,  the  district  attor^ 
ney  of  Columbia  county  presented  a  suggestion  to  the  court  of 
common  pleas  of  that  county,  setting  forth  the  above  and  other 
reasons  for  a  quo  warranto  against  the  respondent,  and  the  writ 
was  duly  awarded  against  him  to  show  by  what  authority  he 
claimed  to  exercise  the  office  of  county  commissioner  of  said 
county.  The  respondent  filed  an  answer  to  the  suggestion, 
admittmg  the  facts  above  recited  but  denying  the  other  alle- 
gations of  the  suggestion.  The  relator  demurred  to  the  an- 
swer 80  far  as  it  admitted  the  facts,  and  moved  the  court  for 
judgment  of  ouster  against  the  respondent.  The  demurrer 
was  sustained,  and  on  March  11, 1901,  judgment  was  entered 
Vol.  cxcix— 23 
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against  Krickbaum,  ousting  him  from  the  office  of  county  com- 
missioner of  Columbia  county.  On  the  same  day  the  court  be- 
low issued  an  injunction  against  the  respondent,  restraining  him 
from  exercising  the  office  of  county  commissioner  and  from  re- 
taining in  bis  possession  the  books  and  papers  of  said  office. 
The  action  of  the  court  in  entering  the  judgment  of  ouster 
and  in  issuing  the  injunction  is  assigned  for  error. 

The  pleadings  raise  but  a  single  question  for  consideration 
and  that  is,  whether  a  county  commissioner  can  legally  become 
a  surety  on  the  official  bond  of  a  county  treasurer.  This  in- 
volves a  construction  of  the  66th  section  of  the  penal  code 
of  March  31,  1860,  the  part  thereof  material  to  this  issue  be- 
ing as  follows :  "  It  shall  not  be  lawful  for  any  councilman, 
burgess,  trustees,  manager  or  director  of  any  corporation,  mu- 
nicipality or  public  institution,  to  be,  at  the  same  time,  a  treas- 
urer, secretary  or  other  officer,  subordinate  to  the  president  and 
directors,  who  shall  receive  a  salary  therefrom,  or  be  the  surety 
of  such  officer ;  .  .  .  .  and  any  person  violating  ^hese  provi- 
sions, or  either  of  them,  shall  forfeit  his  membership  in  such 
corporation,  municipality  or  institution,  and  his  office  or  ap- 
pointment thereunder,  and  shall  be  held  guilty  of  a  misde- 
meanor, and  on  conviction  thereof,  be  sentenced  to  pay  a  fine, 
not  exceeding  five  hundred  dollars." 

It  was  contended  by  the  appellee  and  so  held  by  the  court 
below  that  the  statute  applied  to  the  case  in  hand  and  that  the 
act  of  the  respondent  in  becoming  surety  for  Jeremiah  Snyder, 
the  county  treasurer,  offended  against  its  pi-ovisions.  The 
learned  judge,  specially  presiding,  held  that  a  county  commis- 
sioner comes  within  the  designation  of  a  "  councilman,  burgess, 
trustee,  manager  or  director  "  in  contemplation  of  the  act,  and 
that  a  county  is  a  corporation  within  the  terms  of  the  statute. 

We  do  not  agree  with  the  trial  judge  that  a  county  commis- 
sioner is  included  in  the  officials  designated  in  this  section  of 
the  act  of  1860.  If  we  correctly  apprehend  the  position  of  the 
learned  judge  it  is  that  a  county  commissioner  is  a  **  trustee  " 
for  the  county  which  he  holds  is  a  corporation  in  contemplation 
of  the  statute.  It  is  quite  clear  that  a  county  commissioner  is 
not  a  councilman,  burgess  or  director  of  a  corporation  within 
the  intendment  of  the  statute.  Hence,  if  subject  at  all  to  the 
provisions  of  the  act,  it  must  be  as  a  trustee  or  manager  of  the 
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county  as  a  corporation.  In  our  judgment  there  can  be  no 
substantial  basis  on  which  such  a  construction  can  rest.  It  is 
true  that  county  commissioners  are  the  agents,  trustees  and 
managers  of  the  county  and  its  financial  affairs.  They  act  in 
a  fiduciary  capacity,  and  the  money  of  the  county  is  expended 
on  orders  drawn  by  them  on  the  county  treasurer.  They  have 
the  custody  and  control  of  the  property  of  the  county  and  con- 
duct all  its  litigation.  They  exercise  all  the  corporate  powers 
of  the  county.  These  are  some  of  the  powers  and  duties  that 
pertain  to  the  office  of  county  commissioner.  But  the  act  does 
not  subject  parties  to  its  provisions  because  they  possess  these 
powers  or  exercise  these  and  other  prescribed  duties,  but  be- 
cause they  are  included  among  the  officials  therein  desig^ted. 
It  is,  therefore,  as  one  of  the  class  of  officers  named  in  the 
statute  that  any  person  is  forbidden  to  become  surety  for  an- 
other and  is  made  subject  to  penalties  for  violating  its  provi- 
sions. 

The  office  of  county  commissioner  is,  as  has  been  said,  coeval 
with  the  settlement  of  the  country  and  is  recognized  in  and 
exists  under  the  present  constitution  of  the  commonwealth. 
Any  person  familiar  with  the  offices  and  affairs  of  the  counties 
of  the  state  knows  of  the  office  and  the  general  duties  of  a 
county  commissioner.  It  is  as  distinctive,  definite  and  well 
understood  as  the  office  of  councilman  or  burgess.  It,  there- 
fore, cannot  be  presumed  that  the  legislature  when  it  passed 
tiie  act  in  question  did  not  know  of  this  office  which  is  as  old 
as  the  state  itself.  On  the  contrary,  it  must  be  assumed  that 
the  legislature  knew  of  the  office  and  its  duties  and  intention- 
ally excluded  it  from  the  provisions  of  the  act.  As  easily  could 
the  legislature  have  prohibited  from  becoming  surety  on  an 
official  bond  and  named  as  subject  to  the  penalties  imposed  by 
the  statute  a  county  commissioner  by  his  official  title  as  a 
councilman  or  a  burgess.  Unless  it  was  the  intention  of  the 
lawmaking  power,  no  reason  can  be  assigned  why  a  county 
commissioner  was  not  included  in  the  act.  Naming  the  officials 
set  out  in  the  statute  shows  conclusively  the  legislative  intent 
to  exclude  all  other  officials.  Expressio  unius  est  exclusio  al- 
terius. 

We  are  dealing  with  a  highly  penal  statute  and,  as  said  by 
this  court  of  the  section  in  question,  we  cannot  for  this  reason 
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extend  it  bj  implication  beyond  its  preoise  meaning.  The  con- 
struction we  have  given  the  act  conforms  to  this  well  established 
rule  of  interpretation.  It  is  not  for  the  coarts  to  extend  the 
act  to  county  commissioners  or  to  other  officials  for  reasons  that 
moved  the  legislature  to  make  the  statute  applicable  to  the*  offi- 
cials therein  designated.  Those  reasons,  doubtless,  were  as  con- 
vincing why  a  county  commissioner  should  have  been  included 
in  the  provisions  of  the  statute  as  why  a  councilman  or  burgess 
should  have  been  made  subject  to  the  act,  but  it  is  not  the  rea- 
sons that  impelled  the  legislatui*e  to  pass  the  act,  nor  the  mean- 
ing or  spirit  of  the  statute  that  controls  its  interpretation  and 
determines  whether  the  respondent  is  within  its  terms.  The 
fact  that  the  language  of  the  act  does  not  clearly  include  the 
office  held  by  the  respondent  excludes  him  from  its  operation. 

In  support  of  his  position,  the  learned  trial  judge  cites  and 
relies  upon  Commonwealth  v.  Morrisey,  86  Pa.  416.  He  evi- 
dently confounds  the  language  of  the  two  sections  of  the  act.  It 
was  there  held  that  the  treasurer  of  a  school  district  was  a  town- 
ship or  municipal  officer  within  the  terms  of  the  65th  section 
of  the  act  of  March  31,  1860,  which  prohibits  under  certain  pen- 
alties "  any  state,  county,  township  or  municipal  officer,"  charged 
with  the  collection  and  disbursement  of  public  money,  from  con- 
verting it  to  his  own  use.  If  the  66th  section  had  made  it  unlaw- 
ful for  any  city,  borough  or  county  officer,  instead  of  any  coun- 
cilman, burgess,  trustee  or  manager  to  do  the  acts  therein  named, 
the  case  cited  would  have  been  applicable  and  controlled  the 
construction  of  that  section.  But  instead  of  using  the  broad 
language  of  the  65th  section  and  making  it-  applicable  to  any 
"  state,  county,  township  or  municipal"  officer,  the  language  of 
the  section  confines  it  to  certain  designated  officers  of  a  city* 
borough,  corporation,  municipality  or  public  institution. 

The  view  we  entertain  of  the  case  makes  it  unnecessary  to 
determine  whether  a  county  is  a  corporation  within  the  mean- 
ing of  the  act.  This  question  becomes  immaterial  if  a  county 
commissioner  is  not  subject  to  its  provisions. 

The  assignments  of  error  are  sustained,  the  judgment  is  re- 
versed, the  injunction  is  dissolved  and  judgment  is  entered  for 
the  respondent  on  the  demurrer. 
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Morris,  Appellant,  v.  Philadelphia. 

Bood  laao— Vacation  of  stmU—DedieaUon. 

Where  ground  covered  by  a  street  is  conveyed  to  the  city  of  Philadel- 
phia '*  to  have  and  to  hold  ....  to  the  same  extent  and  to  the  same  ef- 
fect as  if  the  said  street  had  been  opened  by  a  decree  of  the  court  of 
quarter  sessions  for  the  county  of  Philadelphia  upon  proceedings  had  for 
that  purpose  under  the  road  laws  of  the  commonwealth  of  Pennsylvania/' 
the  deed  gives  to  the  city  the  same  power  over  the  street,  that  it  has  over 
a  street  opened  by  adverse  legal  proceedings,  and  the  right  of  the  city  to 
narrow  or  vacate  such  a  street  by  ordinance  of  councils  and  action  of  the 
board  of  surveyors  is  beyond  doubt,  and  the  liquidation  or  payment  of 
damages  is  not  a  prerequisite  to  a  legal  vacation. 

Where  a  person  buys  land  fronting  on  a  street  without  notice  that  his 
grantor  had  by  an  unrecorded  deed  dedicated  the  street  to  public  use,  and 
it  appears  that  the  street  as  originally  opened  and  as  described  in  the 
deed  of  dedication  was  forty  feet  wide,  the  city  by  ordinance  of  council 
and  by  action  of  the  board  of  surveyors,  and  witiiout  payment  of  damages 
may  plot  the  street  on  the  city  plan  as  of  the  width  of  thirty  feet,  and 
the  owner  cannot  by  a  bill  in  equity  enjoin  tho  city  from  so  doing.  For 
any  injury  he  may  sustain  by  reason  of  the  narrowing  or  vacation,  he  has 
an  adequate  remedy  at  law. 

Argued  April  2, 1901.  Appeal,  No.  361,  Jan.  T.,  1900,  by 
plaintiff,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  March  T.,  1900, 
No.  483,  dismissing  bill  in  equity  in  case  of  J.  Cheston  Morris 
V.  The  City  of  Philadelphia,  William  C.  Haddock,  Director  of 
Public  Works  and  William  H.  Brooks,  Chief  of  Bureau  of 
Highways.  Before  McCollum,  0.  J.,  Fell,  Bbown,  Mb»- 
TRSZAT  and  Pottbb,  J  J.    Affirmed* 

Bill  in  equity  for  an  injunction  to  restrain  a  city  from  vacat- 
ing a  portion  of  a  street  and  changing  its  lines,  and  also 
for  a  decree  declaring  a  deed  of  dedication  void  and  of  no 
effect. 

The  facts  are  stated  in  the  opinion  of  the  Supreme  Court 

Error  (Uiigned  was  decree  dismissing  the  bill. 

William  S.  Morris  and  G.  Heide  Norris^  for  appellant. — ^In- 
junction is  the  proper  remedy  to  prevent  the  unlawful  and  un- 
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authorized  acts  of  a  municipality :  Curwensville's  App.,  129  Pa. 
74;  Large  V.  Phila.,  8  Phila.  382 ;  Heyl  v.  Phila.,  29  Legal  Int. 
817;  Ridge  Ave.  Pass.  Ry.  Co.  v.  Phila.,  30  Legal  Int.  148; 
Sower  V.  Phila.,  85  Pa.  281. 

A  municipal  corporation  cannot  vacate  a  street  laid  out  by 
private  persons.  Having  once  accepted  a  dedication  of  a  street 
so  laid  out,  for  public  use,  vacation  can  only  be  affected  with 
the  consent  of  the  dedicator  and  by  the  judicial  proceedings  re- 
quired by  Act  of  May  8,  1864,  P.  L.  645  :  Kelker  v.  Kepner, 
1  Pears.  182 ;  Rees  v.  West  Penna.  Exposition  Society,  2  Pa. 
C.  C.  Rep.  885;  Harrisburg's  App.,  10  AtL  Repr.  787; 
Unangst's  App.,  55  Pa.  128 ;  Semple  v.  Cleveland,  etc.,  R.  R. 
Co.,  172  Pa.  369 ;  Shaaber  v.  Reading,  133  Pa.  653  ;  Ruan  St, 
132  Pa.  277 ;  Western  Saving  Fund  Society  v.  Philadelphia, 
81  Pa.  185 ;  In  re  Potter's  Field,  8  York  Legal  Record,  145 ; 
In  re  opening  of  Twenty-second  Street,  102  Pa.  108 ;  Reese's 
App.,  12  Atl.  Repr.  427 ;  Stuber's  Road,  28  Pa.  199 ;  Krier's 
Private  Road,  73  Pa.  109 ;  In  re  Alley  in  Pittsburg,  104  Pa. 
622 ;  Henry  Street,  128  Pa.  346  ;  In  re  Askin's  Lands,  41  Legal 
Int.  281 ;  Swanson  Street,  168  Pa.  323 ;  In  re  Opening  of 
Twenty-eighth  Street,  102  Pa.  140 ;  WetheriU  v.  Penna.  R.  R. 
Co.,  195  Pa.  156. 

A  court  of  equity  has  jurisdiction  to  remove  a  cloud  upon 
title :  DuU's  App.,  118  Pa.  510. 

The  recording  of  subsequent  titles  to  grantees  unconnected 
by  the  record  with  the  original  title  will  not  affect  a  purchaser : 
Lightner  v.  Mooney,  10  Watts,  407 ;  Ebner  v.  Goundie,  5  W. 
&  S.49;  Poth  V.  Anstatt,4  W.  &  S.  307;  Fries  v.  Null,  154 
Pa.  578;  Act  of  March  18,  1775, 1  Sm.  Laws,  422;  Act  of 
May  25, 1878,  P.  L.  151 ;  Duff  v.  Patterson,  38  W.  N.  C.  519. 

Francii  L.  Wayland^  assistant  city  solicitor,  with  him  John 
H.  Maurer  and  John  L.  Kinsey^  city  solicitor,  for  appellee. — 
In  the  case  at  bar,  councils  by  ordinance  approved  in  1890 
directed  the  board  of  surveyors  of  Philadelphia  to  revise  plan 
No.  246,  and  in  pursuance  of  such  direction  the  board  of  sur- 
veyors in  March,  1899,  confirmed  a  plan  whereon  appeared 
Linmore  street  thirty  feet  wide,  instead  of  as  phjrsically  opened 
of  widths  varying  from  thirty,  forty-two  to  forty-six  feet  That 
action  was  in  entire  conformity  with  the  law :  WetheriU  v. 
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Penna.  Railroad  Co.,  196  Pa.  156;  Greenough  Street,  169 
Pa.  210 ;  McGee's  Appeal,  114  Pa.  470 ;  In  re  Cresson  Street, 
10  Pa.  Superior  Ct  882. 

Opinion  by  Mr.  Justice  Fell,  May  18, 1901 : 

The  object  of  this  bill  was  to  enjoin  the  city  from  improving 
Linmore  street  on  the  lines  established  by  the  board  of  sur- 
yeyors  in  pursuance  of  an  ordinance  of  city  councils.  The 
plaintiff  is  the  owner  of  properties  fronting  on  the  street,  which 
he  purchased  in  August,  1889,  without  notice  that  his  grantor 
had  dedicated  the  street  to  public  use  by  deed  dated  July, 
1888,  accepted  by  the  city  May,  1890,  and  recorded  in  August 
of  that  year.  The  street  as  originally  laid  out  varied  in  width 
at  different  points  from  thiiiy  to  foi-ty-six  feet.  The  deed  of 
dedication  described  the  street  as  of  the  uniform  width  of  forty 
feet,  and  purported  to  convey  the  street  as  physically  opened. 
A  width  of  forty  feet  includes  part  of  a  lot  purchased  by  the 
plaintiff,  in  front  of  which  the  street  as  opened  was  but  thirty 
feet  wide,  and  there  were  other  but  less  material  variations 
between  the  line^  of  the  street  as  they  existed  when  the  plain- 
tiff bought  and  the  lines  as  fixed  by  the  deed  of  dedication. 
In  1899  the  board  of  surveyors  made  and  confirmed  a  plan  in 
which  Linmore  street  is  plotted  of  a  uniform  width  of  thirty 
feet,  and  shortened  at  one  end  seventy  feet.  The  proposed 
improvement  of  the  street  is  in  conformity  with  this  plan. 

The  substance  of  the  plaintiff's  contention  is  that,  while  the 
deed  of  dedication  is  inoperative  and  a  cloud  on  his  title  as  far  as 
it  conflicts  with  his  rights  as  a  purchaser  without  notice,  it  is  in 
all  other  respects  valid  and  effective ;  that  the  street  as  laid  out 
has  been  dedicated  by  implication  by  the  opening  thereof  and 
use  for  ten  years  and  by  the  acceptance  by  the  city  as  shown  by 
legislation  concerning  it ;  that  by  both  the  express  and  the  im- 
plied dedication  the  city  covenanted  to  use  and  maintain  the 
street  as  a  public  highway,  and  that  it  cannot  now  vacate  it 
except  in  the  manner  provided  by  the  act  of  1854. 

The  ground  covered  by  the  street  was  conveyed  to  the  city 
*'  to  have  and  to  hold,  to  the  same  extent  and  with  the  same 
effect  as  if  the  said  street  had  been  opened  by  a  decree  of  the 
court  of  quarter  sessions  for  the  county  of  Philadelphia,  upon 
proceedings  had  for  that  purpose  under  the  road  laws  of  the 
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commonwealth  of  Pennsylvania."  The  deed  gave  to  the  city 
the  same  power  over  the  street  that  it  has  over  a  street  opened 
by  adverse  legal  proceedings,  and  the  right  of  the  city  to  narrow 
or  vacate  a  street  so  opened  under  proceedings  such  as  were 
instituted  in  this  case  is  beyond  doubt,  and  the  liquidation  or 
payment  of  damages  is  not  a  prerequisite  to  a  leg^l  vacation: 
Wetherill  v.  Pcnna.  Railroad  Co.,  195  Pa.  156.  As  the  street 
plotted  on  the  city  plan  is  wholly  within  the  lines  of  the  street 
as  originally  opened,  no  right  of  the  plaintiflF  growing  out  of 
his  purchase  without  notice  of  the  deed  to  the  city  is  interfered 
with.  For  any  injury  he  may  sustain  by  reason  of  the  narrow- 
ing or  vacation,  he  has  an  adequate  remedy  at  law. 

The  decree  sustaining  the  demurrer  and  dismissing  the  bill 
is  affirmed. 


,-199        860 

■   "  "Potter,  Appellant,  v.  Fidelity  Insurance  Trust  and  Safe 

h2i8      i4o|  Deposit  Company  (No.  1). 

Trusts  and  trustees^Voluntary  imst — Irrevocable  trust. 
Where  a  voluntaiy  trust  is  an  active  one,  and  by  its  express  terms  irrev- 
ocable,  and  there  has  been  no  failure  of  the  pur(>ose  of  the  trust,  and  it 
is  not  shown  that  the  deed  was  procured  by  fi'aud  or  imposition,  or  exe- 
cuted under  a  misapprehension  of  the  facts  or  of  the  law,  the  settlement 
will  be  sustained  and  enforced  in  favor  of  the  beneficiaries. 

Argued  April  3, 1901.  Appeal,  No.  230,  Jan.  T.,  1901,  by 
plaintiff,  from  decree  of  C.  P.  No.  4,  Phila.  Co.,  June  T.,  1899, 
No.  788,  dismissing  bill  in  equity  in  case  of  George  Van  Hook 
Potter  V.  The  Fidelity  Insurance  Trust  &  Safe  Deposit  Com- 
pany. Before  McCollum,  C.  J.,  Fell,  Bbown,  Mbstbbzat 
and  Potter,  JJ.    Affirmed. 

Bill  in  equity  to  revoke  a  voluntary  deed  of  trust. 

AuDBNRTED,  J.,  Stated  the  facts  to  be  as  follows : 
The  following  facts  were  developed  at  the  trial :  During  the 
plaintiff's  minority  the  defendants  had  been  guardians  of  his 
estate.    He  came  of  age  April  17, 1895,  while  still  at  college. 
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Shortly  before  this  date  Mr.  Wright,  now  deceased,  then  vice- 
president  of  the  defendant  corporation,  suggested  to  the  plain- 
tiffs mother,  a  widow,  that  it  was  advisable  that  her  son  should, 
on  attaining  his  majority,  turn  over  to  the  defendants  the  money 
coming  to  him  in  trust,  to  hold  it  for  him  so  that  he  might  be 
protected  from  the  results  of  extravagance  and  indiscretion. 
This  recommendation  was  laid  before  the  plaintiff  himself,  but 
Mr.  Wright  advised  him  to  defer  action  on  the  matter  until  he 
should  get  back  to  Philadelphia,  at  the  end  of  his  college  year. 
On  his  return  home  in  June,  1895,  the  plaintiff  saw  Mr.  Wright, 
discussed  the  subject  of  the  proposed  settlement,  and  learned 
from  him  that  his  mother  approved  of  the  step.  In  conversa- 
tion with  the  plaintiff,  soon  afterwards,  Mrs.  Potter  confirmed 
what  Mr.  Wright  had  told  the  plaintiff  as  to  her  views  on  this 
subject.  The  plaintiff  then  laid  the  matter  before  Mr.  John 
M.  Gest,  who,  as  attorney,  had  represented  his  mother  and  the 
defendants  as  Jiis  guardians,  and  retained  him  to  prepare  the 
deed  of  settlement.  Throughout  the  whole  transaction  the 
plaintiff  acted  under  Mr.  Gest's  advice.  The  latter's  testimony 
as  to  the  nature  of  that  advice  was  taken  at  the  trial  against 
the  objection  of  the  plaintiff,  based  on  the  ground  that  as  a 
communication  between  attorney  and  client  it  was  privileged. 
While  authorities  are  not  wanting  to  sustain  the  admission  of 
this  evidence,  under  the  circumstances  of  the  case,  it  seems 
safer  to  exclude  it  under  the  general  rule.  What  was  said  by 
Mr.  Gest  as  to  what  passed  between  the  plaintiff  and  himself 
in  this  matter  is,  therefore,  stricken  from  the  notes  of  testimony. 
It  has  not  been  relied  on  or  even  considered  in  deciding  the 
case.  From  the  testimony  of  the  plaintiff  himself,  however,  it 
appears  that  prior  to  the  execution  of  the  deed  of  trust  Mr. 
Gest  went  over  the  details  of  the  matter  with  him,  explaining 
that  the  settlement  would  be  irrevocable  as  to  all  of  the  prop- 
erty assigned  ^cept  so  far  as  made  revocable  by  its  express 
terms.  Acting  under  his  advice  the  plaintiff,  on  June  26, 1895, 
executed  and  delivered  to  the  defendant  a  deed  whereby,  for  a 
nominal  consideration,  he  transferred  to  them  money,  bonds 
and  mortgages  that  were  received  by  him  from  them  as  his 
guardians,  to  the  amount  of  about  $75,000,  in  trust  to  invest 
and  reinvest ;  in  trust  to  collect  the  income  and  pay  the  same 
to  him  by  quarterly  instalments  for  life,  so  that  the  same  should 
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not  be  assigned  or  anticipated,  nor  be  subject  to  or  liable  for 
his  debts,  and  without  liability  to  execution  or  legal  process  of 
any  kind ;  and  in  trust  on  his  death,  to  pay  the  principal  to 
such  persons  as  he  might  by  will  appoint,  and  in  default  of  ap- 
pointment, to  his  issue  then  living,  or  failing  issue,  to  Marie 
E.  Potter  and  Blanche  Van  Hook  Potter  in  equal  shares.  By 
this  deed  the  plaintiff,  with  respect  to  the  sum  of  412,000,  re- 
served the  right  by  writing  under  his  hand  and  seal,  to  alter 
and  revoke  the  trusts  thereby  declared ;  but  expressly  declared 
that,  except  as  to  that  sum,  the  trust  thereby  created  should  be 
irrevocable.  The  trust  thus  imposed  was  duly  accepted  by  the 
defendants.  As  to  the  sum  of  $12,000,  the  plaintiff  has  exer- 
cised his  power  of  revocation,  and  the  last  of  that  money  was 
paid  him  by  his  trustee  July  15, 1897.  By  deed  poll  bearing 
date  June  9, 1899,  the  plaintiff  has  attempted  to  revoke  and 
annul  the  deed  of  trust  above  mentioned. 

A  voluntary  settlement  may  be  revoked  by  the  settlor  where 
there  appears  no  deliberate  intent  on  his  part  that  it  shall  be  ir- 
revocable and  no  motive  for  the  settlement  exists.  But  where 
his  intent  to  make  an  iiTevocable  disposition  of  his  property  is 
perfectly  apparent,  the  settlement  cannot  be  disturbed.  The 
silence  of  a  deed  of  settlement  on  the  subject  of  revocation, 
does  not  necessarily  imply  a  power  to  revoke.  The  absence  of 
such  a  power  is  merely  prima  facie  evidence  of  mistake  on  the 
part  of  the  settlor,  and  its  greatest  possible  effect  is  to  cast 
on  him  who  would  sustain  the  trust  the  burden  of  proving  that 
the  settlor  intended  that  it  should  be  irrevocable.  The  question 
of  the  right  to  revoke  a  voluntary  trust  resolves  itself  into  a 
question  of  intention,  and  the  proper  subject  for  inquiry  in  this, 
as  in  every  case,  is,  did  the  settlor,  when  he  executed  the  deed, 
deliberately  intend  that  his  settlement  should  be  revocable,  or 
not? 

The  answer  to  that  question  is  found  here  in  the  deed  itself. 
It  is  not  silent  on  the  subject.  As  to  part  of  the  trust  fund,  it 
expressly  reserves  to  the  plaintiff  the  power  to  revoke.  From 
this  alone  would  spring  an  inference  that  the  plaintiff  intended, 
as  to  the  residue  of  the  fund,  the  settlement  should  not  be  sub- 
ject to  revocation.  But  the  deed  does  not  stop  with  this.  We 
are  not  left  to  inference.  The  clause  next  preceding  its  formal 
conclusion  reads,  ^  It  being  expressly  agreed  that  except  as  to 
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such  sum  the  trust  hereby  created  shall  be  irrevocable.'*  The 
bill  avers  that  the  defendant's  vice-president,  Mr.  Wright, 
represented  to  the  plaintiff  that  this  was  employed  merely  as  a 
convenient  means  of  leaving  the  care  of  his  property  in  their 
hands  for  the  time  being,  and  was  revocable  at  his  pleasure ; 
and  that  upon  this  assurance  he  ^'  signed  the  deed  without  ad- 
vice or  reflection." 

The  plaintiffs  testimony  on  this  point  is :  "  He  (Mr.  Wright) 
said  that,  whereas  this  deed  read  to  be  irrevocable,  I  could  get 
the  money ;  the  probabilities  were,  if  I  went  to  the  Fidelity 
Company,  and  asked  them  to  give  it  to  me,  they  would  hand 
it  over ;  if  not,  I  could  get  it  by  going  through  the  proceed- 
ings that  we  are  doing  now."  Laying  aside  our  doubt  that 
tlie  plaintiffs  recollection  as  to  what  Mr.  Wright  said  on  this 
point  is  to  be  relied  on,  and  passing,  too,  the  fact  that  the  re- 
marks detailed  seemed  to  deal  with  "probabilities  "and  predic- 
tion, Mr.  Wright's  alleged  interpretation  of  this  deed  was  not 
one  which  the  plaintiff  had  the  right  to  accept  or  act  on.  In 
the  sense  ascribed  to  it,  that  interpretation  was  contrary  to  the 
plain  meaning  of  the  instrument.  What  it  meant  anybody 
could  understand — human  language  could  not  be  clearer.  Even 
a  college  man  must  be  held  for  the  knowledge  of  the  significa- 
tion of  words  of  ordinary  use.  Then,  too,  by  the  testimony 
of  the  plaintiff  himself,  this  deed  was  prepared  by  his  own 
attorney,  after  consultation  with  him;  it  was  explained  by 
that  attorney  that  "  it  would  be  irrevocable  as  to  this  money, 
with  the  exception  of  the  money  that  was  stated  in  it  which  I 
could  revoke;"  and  in  executing  it,  he  was  acting  under  his 
attorney's  advice.  In  all  this  we  can  find  no  evidence  of  fraud, 
accident  or  mistake,  nor  can  we  discover  any  reason  why  the 
plaintiffs  deed  should  not  be  taken  as  setting  forth  truly  his 
intentions  when  it  was  executed,  that  the  settlement  should 
not  be  revocable  to  an  extent  beyond  that  therein  mentioned. 

We  are  of  the  opinion,  therefore,  that  this  settlement  is  not 
and  cannot  be  revoked,  and  that  the  bill  must  be  dismissed. 

Brror  oiHgned  was  decree  dismissing  the  bill. 

J^amas  Learning^  with  him  Arthur  W.  Depue,  and  Charle$  H. 
Burr^  Jr.^  for  appellant — The  only  thing  in  the  deed  which  ap- 
proaches placing  the  property  beyond  his  dominion  during  life, 
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is  the  provision  that  the  income  shall  not  be  subject  to  his  debts, 
yet  such  a  provision,  in  an  identical  deed,  has  been  by  this  court 
declared  wholly  void  against  creditors,  in  Ghormley  v.  Smith, 
139  Pa.  584. 

The  writing  was  testamentary  in  character:  Sturgeon  v.  Ste- 
vens, 186  Pa.  350  ;  Chestnut  Street  Nat.  Bank  v.  Fidelity  Ins., 
etc.,  Co.,  186  Pa.  333  ;  Frederick's  App.,  52  Pa.  338 ;  Russell's 
App.,  76  Pa.  269 ;  Rick's  App.*,  105  Pa.  528. 

Cases  which  apparently  conflict  with  the  foregoing  will  be 
found  to  be  readily  distinguishable. 

In  Ashhurst's  Appeal,  77  Pa.  464,  the  main  question  involved 
was  whether  the  trust  was  an  active  or  a  passive  trust,  and  the 
argument  and  decision  are  based  upon  that  ground. 

In  Fellows's  Appeal,  93  Pa.  470,  the  settlor  was  dead,  and 
the  court  considered  the  limitations  over  under  the  deed  of  trust 
as  being  a  carrying  out  of  the  testator's  intention. 

Merriman  v.  Munson,  134  Pa.  114,  was  a  case  where  tiie  set- 
tlor was  admittedly  a  spendthrift. 

Reidy  v.  Small,  154  Pa.  505,  was  a  case  where  the  settlor  was 
threatened  with  hereditary  insanity. 

Edwards  v.  Edwards,  170  Pa.  212,  was  a  case  where  the  set- 
tlor had  made  a  deed  to  protect  his  wife. 

In  Stockett  v.  Ryan,  176  Pa.  71,  the  settlor  was  admittedly 
intemperate. 

William  M.  Stewart^  Jr.^  for  appellee,  was  not  heard,  but  in 
his  printed  brief  said :  The  court  has  properly  found  that  a 
voluntary  irrevocable  gift  can  be  created  when  the  settlor 
clearly  says  so  in  writing :  Ashhurst's  Appeal,  77  Pa.  464 ; 
Fellows's  Appeal,  93  Pa.  470 ;  In  re  Account  of  Phila.  Trust 
Co.,  13  Phila.  44  ;  Solms  v.  Phila.  Trust  Co.,  16  W.  N.  C.  80  ; 
Merriman  v.  Munson,  134  Pa.  114  ;  Reidy  v.  Small,  154  Pa.  505 ; 
Edwards  v.  Edwards,  170  Pa.  212 ;  Stockett  v.  Ryan,  176  Pa. 
71 ;  Neal  v.  Black,  177  Pa.  83 ;  Patrick  v.  Bingaman,  2  Pa. 
Superior  Ct.  113  ;  Wilson  v.  Anderson,  186  Pa.  531 ;  Rynd  v. 
Baker,  193  Pa.  457. 

Opinion  by  Mr.  Justice  Fell,  May  13, 1901 : 
We  concur  in  the  conclusions  of  fact  and  law  reached  by  the 
learned  judge  of  the  common  pleas.     There  was  no  evidence  of 
fraud,  imposition  or  mistake,  and  there  is  no  room  for  doubt 
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that  the  deed  when  executed  expressed  the  deliberate  intention 
of  the  settlor.  Although  a  young  man  just  coming  into  pos- 
session of  his  estate,  he  was  fully  capable  of  understanding 
what  he  did,  the  reason  for  it  and  its  effect.  He  took  ample 
time  after  the  subject  of  the  creation  of  a  trust  was  first  sug- 
gested to  him  to  consider  it  before  acting,  and  he  had  the  advice 
of  his  mother  and  of  his  attorney  Clearly  there  was  no  mis- 
apprehension of  facts,  nor  of  the  legal  effect  oi  the  deed. 

The  trust  was  an  active  one,  and  by  its  express  terms  irrev- 
ocable, and  there  has  been  no  failure  of  the  purpose  of  the 
settlement.  That  such  a  trust  cannot  be  revoked  at  the  will  of 
the  settlor  has  been  uniformly  held  since  the  decision  in  Reese 
Y.  Ruth,  13  S.  &  R.  434,  and  notably  in  two  quite  recent  cases 
in  which  the  subject  was  fully  considered :  Wilson  v.  Anderson, 
186  Pa-  581 ;  Rynd  v.  Baker,  193  Pa.  486.  Frederick's  Appeal, 
52  Pa.  338,  has  been  frequently  distinguished  and  limited  in  its 
application,  nor  was  it  ever  authority  for  the  proposition  that  a 
voluntary  deed  of  trust  in  which  the  settlor  reserved  a  life  in- 
terest with  the  direction  to  convey  the  principal  to  others  at  his 
death,  is  a  testamentary  instrument :  Wilson  v.  Anderson, 
supra.  This  decision  rests  on  the  peculiar  facts  of  the  case, 
and  the  construction  given  to  the  deed,  which  was  that,  as  to 
the  settlor,  it  was  a  mere  power  of  attorney  to  manage  his  es- 
tate for  him,  intended  for  his  own  convenience,  and  was  re- 
voked by  his  deatli ;  and  that,  as  to  future  interests,  it  was  a  tes- 
tamentary disposition  and  therefore  revocable.  Generally  the 
cases  in  which  voluntary  settlements  have  been  set  aside,  have 
been — where  there  had  been  fraud  or  imposition  in  their  pro- 
curement;  where  the  design  had  been  to  give  the  settlor  full  en- 
joyment of  his  property  for  life,  with  power  of  testamentary 
disposition,  and  at  the  same  time  to  protect  it  from  his  creditors ; 
where  the  instrument  was  in  itself  or  in  connection  with  other 
instruments  testamentary  in  character ;  where  the  intention  to 
make  the  instrument  revocable  clearly  appeared ;  where  the  pur- 
pose of  the  settlement  had  failed ;  or  where  the  trust  created 
was  merely  a  naked  one.  The  rule  is  that  a  voluntary  settle- 
ment will  be  sustained  and  enforced  in  favor  of  the  beneficia- 
ries, unless  it  is  shown  that  it  was  procured  by  fraud  or  imposi- 
tion, or  executed  under  a  misapprehension  of  the  facts  or  of  the 
law.     This  case  is  within  the  rule. 

The  decree  is  affirmed. 
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Potter,  Appellant,  v.  Fidelity  Insurance  Trust  and  Safe 
Deposit  Company  (No.  2). 

Trust  and  trustees— Irrevocable  deed  of  trust — Husband  and  wife. 
Where  a  man  at  a  time  when  he  is  engaged  to  be  married  executes  an 
irrevocable  deed  of  trust  in  which  no  provision  is  made  for  his  future  wife, 
and  which  he  himself  cannot  revoke,  and  subsequently  marries,  the  wife 
during  the  life  of  her  husband  has  no  standing  to  have  the  deed  set  aside 
on  the  ground  that  it  was  in  fraud  of  her  marital  rights. 

Argued  April  8,  1901.  Appeal,  No.  48,  Jan.  T.,  1901,  by 
plaintiff,  from  decree  of  C.  P.  No.  4,  Phila.  Co.,  June  T.,  1900, 
No.  225,  dismissing  bill  in  equity  in  case  of  Annie  R.  Potter 
V.  Fidelity  Insurance,  Trust  &  Safe  Deposit  Company  and 
George  Van  Hook  Potter.  Before  McCollum,  C,  J.,  Fbll, 
Beown,  Mbstbezat  and  Pottbb,  JJ.    Affirmed. 

Bill  in  equity  for  the  cancelation  of  a  deed.  Willson,  J., 
filed  the  following  opinion : 

A  very  brief  review  of  the  facts  of  this  case  about  which  there 
is  no  real  dispute,  will  be  sufficient  to  set  out  the  ground  of  the 
controversy,  and  to  show  the  question  to  be  considered. 

Annie  R.  Potter  and  George  Van  Hook  Potter,  the  plaintiff 
and  one  of  the  defendants  respectively,  were  mairied  on  June  26, 
1895.  Up  to  the  day  of  their  marriage  he  was  possessed  of  an 
estate  of  considerable  amount,  in  the  neighborhood  of  $75,000, 
which  he  had  inherited  from  his  father.  This  was  all  personal 
property.  Upon  the  day  of  the  marriage,  prior  to  the  ceremony, 
and  without  the  knowledge  or  consent  of  his  wife,  Mr.  Potter 
executed  a  deed  of  trust  to  the  defendant,  the  Fidelity  Insurance, 
Trust  &  Safe  Deposit  Company,  of  all  the  said  estate  in  trust 
to  pay  the  income  to  himself  during  his  life,  ^^  so  that  the  same 
shall  not  be  assigned  or  anticipated  by  him,  nor  be  subject  to  or 
liable  for  the  debts,  contracts  or  engagements  of  the  said  George 
Van  Hook  Potter,  and  without  any  liability  to  execution,  attach- 
ment, warrant  or  legal  process  of  any  kind."  This  deed  was, 
according  to  its  express  provisions,  irrevocable. 

It  was  further  provided  in  the  deed  that  upon  the  death  of 
the  said  George  Van  Hook  Potter,  the  trustee  should  transfer 
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the  whole  of  the  property  of  the  estate  to  such  persons  as  he 
might  nominate  by  his  last  will  and  testament,  and  in  default 
thereof  should  transfer  the  same  unto  the  issue  of  the  said 
George  Van  Hook  Potter,  in  equal  shares,  per  stirpes,  and  if 
no  issue  were  then  living  to  transfer  the  said  property  to  Mary 
E.  Potter  and  Blanche  Van  Hook  Potter  in  equal  shares.  No 
provision  v^as  made  m  the  deed  for  the  then  intended  wife  of 
Mr.  Potter. 

The  bill  was  filed  for  the  purpose  of  setting  aside  the  said 
deed  on  the  ground  that  having  been  made,  as  it  was,  in  anticipa- 
tion of  the  marriage,  it  was  a  fraud  upon  the  marital  rights  of 
the  plaintiff,  and  should  be  declared  to  be  inoperative. 

It  does  not  seem  to  me  that  the  question  which  is  concerned 
in  this  case  can  in  any  way  be  affected  by  the  consideration  of 
any  other  matters  than  those  which  arise  out  of  the  state  of 
facts  which  has  thus  been  recited.  The  question  is  purely  a 
legal  one.  There  is  no  doubt  that  it  is  well  settled  that  when 
a  woman,  in  anticipation  of  an  intended  marriage,  without  the 
knowledge  of  her  intended  husband,  executes  a  transfer  or 
conveyance  of  her  property  in  such  a  way  as  to  deprive  him  of 
all  benefit  in  it,  and  her  of  her  control  over  it,  such  a  transac- 
tion will  be  declared  to  be  a  legal  fraud  upon  him. 

Duncan's  Appeal,  43  Pa.  67,  was  an  instance  of  that  charac- 
ter. There  a  married  woman,  two  days  before  her  marriage, 
executed  a  deed  of  trust,  without  the  knowledge  of  her  intended 
husband,  conveying  her  property  to  her  half-brothers,  in  trust, 
to  pay  the  income  to  her  during  life,  and  to  her  heirs  after 
death,  and  in  case  of  her  death  without  issue,  then  to  her  half- 
brothers,  etc.  After  the  marriage  the  husband  filed  a  bill  to 
annul  the  deed.  A  decree  to  that  effect  was  made  in  the  lower 
court,  and  it  was  affirmed  in  the  Supreme  Court. 

LowRiB,  Chief  Justice,  speaking  for  the  court,  said :  "  Com- 
mon candor  forbids  that  so  important  a  change  in  his  intended 
wife's  circumstances,  and  her  power  over  her  estate  should  be 
made  without  his  consent,  and  equity  sternly  condenms  it  as  a 
fraud  upon  his  just  expectations.  This  principle  of  equity  has 
stood  the  test  of  experience  too  long  to  be  open  to  dispute  now." 
Robinson  v.  Buck,  71  Pa.  386,  is  another  ruling  of  a  similar 
character. 
There  are  other  cases  which  can  be  found  in  the  books  in 
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which  the  same  doctrine  is  laid  down.  It  undoubtedly,  in  the 
first  instance,  grew  out  of  the  more  absolute  dominion  which 
a  husband  possessed  over  his  wife's  property  than  exists  at  the 
present  day,  but,  as  in  the  case  already  cited,  the  doctrine  still 
stands  notwithstanding  the  great  enlargement  which  has  come 
to  a  woman's  rights  over  her  own  property,  and  the  greater 
assimilation  in  those  lights  to  the  dominion  which  a  man  can 
exercise  over  his  own  estate.  No  case,  however,  has  been 
cited,  and  we  have  not  been  able  to  find  any,  in  which  that 
doctrine  has  been  applied  to  the  same  degree  or  with  the  same 
rigor  to  the  case  of  a  wife  asking  to  have  a  conveyance  made 
by  her  husband  before  marriage,  and  in  anticipation  of  mar- 
riage, set  aside. 

Baird  v.  Steame,  15  Phila.  339,  is  a  case  which  was  tried  in 
this  court,  in  which  a  man  who  had  once  been  married,  and 
who  had  three  children,  made  a  deed  of  trust  in  favor  of  him- 
self for  life,  and  the  remainder  to  his  children,  a  few  days  be- 
fore he  announced  his  engagement  to  a  lady  who  subsequently 
became  his  wife.  After  his  death,  she  filed  a  bill  in  this  court 
for  the  purpose  of  setting  the  same  deed  aside  so  as  to  enable 
her  to  take  that  interest  in  her  husband's  estate  which  she 
would  have  been  entitled  to  if  he  had  died  intestate,  and  that 
relief  was  afforded  to  her.  The  opinion  of  the  court  was 
written  with  the  customary  virility  of  the  former'  president, 
Judge  Thayer,  and  the  relief  which  was  afforded  was  based, 
not  upon  there  being  any  intentional  fraud  perpetrated  upon 
his  wife,  but  upon  the  ground  that  the  deed  made  under  the 
circumstances  narrated  was  a  fraud  in  law.  It  will  be  observed, 
however,  that  the  relief  which  was  given  in  that  case  was 
given  after  the  death  of  the  husband.  The  question  arises 
for  consideration  here  whether  the  plaintiff,  Mrs.  Potter,  is  en- 
titled to  any  other  relief  than  that,  or  whether  she  is  entitled 
to  have  the  deed  of  trust  made  by  her  husband  set  aside  and 
the  property  which  was  covered  by  it  replaced  in  his  hands  for 
such  uses  as  he  may  see  fit  to  make  of  it.  It  is,  of  course, 
quite  apparent  that  if  the  possession  and  control  of  the  property 
be  again  vested  in  him  he  might  the  next  day  execute  another 
deed  of  like  terms,  just  as  he  might,  in  the  exercise  of  the  full 
dominion  over  his  estate,  which  every  man  possesses,  g^ve  it 
away.  See  Ellmaker  y.  EUmaker,  4  Watt[^,  91,  and  Lines  v. 
Lines,  142  Pa.  149. 
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That  may  be  said  with  additional  force  in  this  case  because 
all  the  property  which  was  covered  by  the  deed  of  trust  was 
personal  property.  It  is,  however,  urged  upon  the  part  of  the 
plaintiff,  that,  while  this  may  be  true,  she  yet  had  the  right, 
which  any  wife  would  possess,  of  attempting  by  persuasion  and 
proper  influence  to  induce  her  husband  to  make  such  use  of  his 
property  as  would  be  for  their  mutual  benefit,  and  would  give 
to  her  greater  enjoyment  than  she  can  presumably  derive  out 
of  his  control  over  the  income  of  the  properly  which  is  held  by 
the  trustee.  It  does  not  seem  to  me,  on  reflection,  that  that 
sort  of  influence  which  a  wife  might  exert  over  her  husband,  is 
a  substantial  right  which  ought  to  be  protected  by  a  court  of 
equity.  It  has  a  little  too  much  of  the  element  of  sentiment 
and  romance  in  it  to  bring  it  within  the  scope  of  a  solemn  court. 
The  thing  which  the  remedy  of  the  law  should  seek  to  protect 
for  the  wife's  benefit  is  an  interest  in  the  property  to  be  enjoyed 
at  the  time  when  the  death  of  the  husband  might  impose  upon 
her  circumstances  of  dependence  and  need,  when  the  customary 
support  and  protection  of  her  husband  are  removed.  To  place 
the  full  control  of  an  estate  of  personal  property  in  the  hands 
of  a  married  man,  particularly  if  he  were  of  a  spendthrift  dis- 
position, might  in  many  cases  be  a  very  serious  calamity  to  his 
wife.  Even  if  he  were  not  a  spendthrift,  the  ordinary  risks  of 
business,  and  the  uncertainties  of  investment  would  necessarily 
imperil  her  ultimate  interest  in  his  property.  These  are  con* 
siderations  which,  in  a  case  like  the  present,  are  entitled  to 
weight,  when  the  question  arises  as  to  whether  a  wife  should  be 
permitted  to  set  aside  a  deed  of  trust  which  her  husband  has 
deliberately  made,  and  which,  if  it  continues  to  operate,  will 
presumably  preserve  the  corpus  of  the  estate  during  his  life- 
time. I  do  not  intend  by  anything  which  I  have  just  said  to  in- 
timate that  Mr.  Potter  is  a  spendthrift,  or  that  he  would  in  any 
unworthy  or  immanly  way  dispose  of  his  property,  if  he  had  it  in 
his  control,  to  the  disadvantage  of  his  wife.  The  case  must  be 
treated  on  general  grounds,  and  with  reference  to  questions 
which  may  frequently  arise  in  this  class  of  cases. 

I  am  unable  to  discover  any  ground  upon  which  Mrs.  Potter 

can  successfully  claim  that  any  of  her  marital  rights  which  need 

to  be  protected  have  been  violated,  or  that  she  has  been  in  any 

way  defrauded  within  the  meaning  of  the  principles  applicable 

Voii.  cxcix— 24 
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to  the  case,  by  the  making  of  the  deed  of  trust  in  question,  or 
by  its  subsequent  operation.  Under  that  deed  as  it  stands,  her 
husband  derives  the  income  which  accrues  from  securities  be- 
longing to  the  estate.  That  income  can  be  used,  and  no  doubt 
is,  for  the  comfort  and  advantage  of  the  plaintiff  in  due  propor- 
tion. As  has  already  been  said,  if  he  had  the  entire  corpus  of 
the  estate  in  his  possession  she  could  have  no  legal  control  over 
its  disposition,  and  any  actual  or  controlling  interest  in  it  could 
only  come  to  her  upon  his  death;  and  that,  too,  only  with 
reference  to  such  portion  of  the  corpus  of  the  estate  as  might 
then  remain. 

This  court  has  already  ruled,  in  the  proceeding  which  was  in- 
stituted by  Mr.  Potter  himself,  that  as  to  him  the  deed  of  trust 
referred  to  is  irrevocable,  and  I  feel  constrained  to  hold  in  this 
case  that  at  the  present  time,  and  under  existing  conditions,  the 
plaintiff  cannot  successfully  attack  the  validity  of  the  deed. 

In  coming  to  this  conclusion,  I,  of  course,  do  not  intend  to 
decide  that  the  plaintiff  would  have  no  right,  upon  the  death 
of  her  husband  preceding  her  own  death,  to  ask  that  the  deed 
of  trust  should  be  annuled  to  the  extent  of  enabling  her  to  take 
that  share  of  the  principal  of  the  estate  which  would  belong  to 
her  under  the  intestate  laws,  if  no  such  deed  of  trust  had  been 
made.  In  my  opinion  she  undoubtedly  would  have  that  right, 
but  I  think  that  until  that  time  shall  come  she  has  no  ground 
upon  which  she  can  successfully  attack  the  validity  of  the  deed 
in  question.  It  is  therefore  my  conclusion  that  the  plaintiff's 
bill  must  be  dismissed  with  costs. 

Error  oisigned  was  decree  dismissing  the  bill. 

Thomas  Learning^  with  him  Arthur  W.  Depue^  for  appellant, 
cited :  Duncan's  App.,  43  Pa.  67 ;  Robinson  v.  Buck,  71  Pa. 
886;  Miskey's  App.,  107  Pa.  611 ;  Baird  v.  Steame,  16  Phila- 
889. 

William  3f.  Stewart,  Jr.,  for  the  Fidelity  Insurance  Trust  & 
Safe  Deposit  Company. 

Charles  JET.  Burr,  Jr.,  for  George  Van  Hook  Potter. 

Opinion  by  Mr.  Justice  Fell,  May  13, 1901: 

The  appellant  in  this  case  is  the  wife  of  the  appellant  in 
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Potter  V.  Fidelity  Company  in  which  the  opinion  of  the  court 
sustaining  the  trust  has  been  filed.  This  is  an  attack  upon 
the  same  trust  from  a  different  point,  but  with  the  same  ob- 
ject The  decree  dismissing  the  bill  is  affirmed  on  the  opinion 
of  Judge  WiLLSON. 


Chambers,  Appellant,  v.  Carroll. 

Negligence^RemoU  andproxtmaU  cause^QuesUon  for  jury. 
In  an  action  to  reoover  damages  for  personal  injuiies  by  a  boy  twelve 
years  old  the  eyidence  tended  to  show  that  the  plaintiff  at  the  time  of  the 
accident  was  seated  in  a  vacant  lot  on  a  log  close  to  a  frame  building. 
Seated  nearby  was  a  companion.  A  horse  and  cart  owned  by  defendant 
was  suddenly  driven  on  the  lot  at  a  point  where  carts  had  not  been  driven 
on  to  the  lot,  and  where  the  curb  was  eight  inches  high.  The  horse  haul- 
ing the  cart  was  driven  so  rapidly  that  the  boys  did  not  see  him  until  he 
was  almost  upon  them,  and  he  passed  so  near  them  that  they  could  not  sit 
on  the  log  or  stand  between  the  horse  and  the  building.  Plaintiff  in  his 
attempt  to  escape  was  pushed  or  struck  by  the  log  and  fell  under  the  wheel 
of  the  cart  and  was  injured .  What  caused  the  log  to  move  did  not  clearly  ap- 
pear. Plaintiff  testified  that  he  thought  that  his  companion  in  jumping  must 
have  moved  the  log.  The  boys  were  in  plain  view  of  the  driver  when  he 
turned  upon  the  lot.  Held  (1)  that  the  question  of  defendant's  negligence 
was  for  the  jury ;  (2)  that  the  moving  of  the  log  was  not  the  proximate 
cause  of  the  injury ;  (3)  that  if  the  moving  of  the  log  was  the  cause  of  the 
injury,  it  was  the  innocent  cause,  and  between  an  innocent  and  a  culpable 
cause,  the  latter  is  the  proximate  and  legally  responsible  cause. 

Argued  April  4,  1901.  Appeal,  No.  26,  Jan.  T.,  1901,  by 
plaintiff,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  March  T.,  1898, 
No.  490,  refusing  to  take  off  nonsuit  in  case  of  William  Cham- 
bers in  his  own  right  and  as  father  and  next  friend  to  William 
Chambers  v.  Michael  J.  Carroll,  Eugene  H.  Carroll  and  Peter 
F.  Carroll,  trading  as  H.  C.  Carroll  &  Son.  Before  McCoL- 
I.TJM,  C.  J.,  Fell,  Bbown,  Mestbezat  and  Pottbe,  JJ, 
Reversed. 

Trespass  for  personal  injuries. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

.Error  assigned  was  order  refusing  to  take  off  nonsuit. 
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Albert  D.  Wihon^  for  appellant. — ^To  suddenly  and  without 
warning  drive  a  horse,  drawing  a  loaded  cart,  rapidly  over  a 
curb  eight  inches  high  in  the  city  of  Philadelphia  on  to  a  lot 
immediately  where  three  men  sat,  is  certainly  doing  that  which 
a  prudent  man  would  not  do,  especially  where  no  vehicle  had 
previously  gone.  The  men  were  where  the  driver  might  have 
seen  them  if  he  had  looked.  This  establishes  the  negligence  of 
the  defendant. 

The  question  of  proximate  cause  is  for  the  juiy  where  the 
facts  are  in  dispute,  and  for  the  court  if  they  are  not  in  dispute : 
West  Mahanoy  Twp.  v.  Watson,  112  Pa.  574 ;  Pennsylvania 
R.  R.  Co.  V.  Hope,  80  Pa.  378 ;  Swanson  v.  Crandall,  39  W.  N. 
C.  24. 

The  doctrine  of  proximate  cause  as  modified  by  an  agency 
wanting  in  freedom  is  that  a  person  placed  in  a  position  of  peril 
is  not  bound  to  exercise  the  same  degree  of  care  and  maturity 
of  judgment,  as  is  required  of  one  not  so  placed:  Vallo  v. 
United  States  Express  Co.,  147  Pa.  404 ;  Stover  v.  Penna.  R.  R. 
Co.,  195  Pa.  616 ;  Cannon  v.  Pittsburg,  etc.,  Traction  Co.,  194 
Pa.  159 ;  Brown  v.  Kendall,  6  Cush.  292 ;  Donahue  v.  Kelley, 
181  Pa.  93 ;  P.  W.  &  B.  R.  R.  Co.  v.  Brannen,  17  W.  N.  C.  227; 
Lowery  v.  Manhattan  Ry.  Co.,  99  N.  Y.  158 ;  Ryan  v.  Ardis, 
190  Pa.  66;  Merriman  v.  PhiUipsburg  Borough,  158  Pa.  78; 
Boro.  of  Easton  v.  Neff,  102  Pa.  474 ;  Foot  v.  American  Pro- 
duct Co.,  195  Pa.  190. 

Thomas  Earle  White^  for  appellees. 

Opinion  by  Mr.  Justice  Fell,  May  20, 1901 : 
The  facts  on  which  the  question  to  be  considered  arises,  may 
be  briefly  stated.  William  Chambers,  a  boy  twelve  years  old, 
was  seated  on  a  log  one  foot  in  diameter  and  four  feet  long, 
which  was  on  a  vacant  lot,  close  to  the  end  of  a  frame  shop  that 
fronted  on  Haverford  avenue,  about  midway  between  59th  and 
60th  streets.  The  shop  was  eight  feet  from  the  curb,  and  the 
space  between  it  and  59th  street  was  open.  A  companion  named 
Kennedy  sat  on  a  piece  of  board  between  Chambers  and  the 
avenue.  A  horse  and  cart  owned  by  the  defendants  and  in 
charge  of  their  driver,  were  suddenly  turned  from  the  avenue, 
and  without  warning  crossed  the  curb  and  the  footwalk  to  the 
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vacant  lot.  The  horse  was  driven  so  rapidly  that  the  boys  did 
not  see  him  until  he  was  almost  on  them,  and  he  passed  so  near 
the  end  of  the  shop  as  not  to  leave  room  for  them  to  sit  or,  prob- 
ably, to  stand  between  it  and  the  wheel  of  the  cart,  the  distance 
from  the  building  to  the  wheel  according  to  the  estimates  of  the 
witnesses  being  from  one  to  four  feet.  Kennedy  first  saw  the 
danger,  and  sprang  up  and  ran  by  Chambers,  calling  to  him  to 
get  out  of  the  way.  Kennedy  escaped  without  injury.  Cham- 
bers, in  his  attempt  to  escape,  was  pushed  or  struck  by  the  log, 
and  fell  under  the  wheel,  which  passed  over  his  leg.  What 
caused  the  log  to  move  did  not  clearly  appear.  He  testified 
that  when  he  heard  the  call,  the  horse  was  within  a  few  inches 
of  him,  and  when  he  went  to  get  up,  the  log  hit  his  leg  and 
knocked  him  down  ;  that  he  did  not  know  what  moved  the  log, 
but  thought  that  Kennedy  must  have  kicked  it  as  he  ran.  Ken- 
nedy testified  that  he  did  not  touch  the  log.  There  was  testi- 
mony that  earth  had  been  banked  up  against  the  end  of  the  shop 
to  the  height  of  over  a  foot,  making  an  incline  at  the  place  where 
the  log  lay.  The  curb  was  eight  inches  high,  and  carts  had  not 
before  crossed  it  at  this  place,  but  had  entered  the  lot  at  a  point 
on  the  other  side  of  the  shop  near  60th  street. 

The  testimony  made  out  a  prima  facie  case  of  negligence 
on  the  part  of  the  driver,  who  without  warning  turned  from  the 
street  and  drove  on  the  lot  where  the  bojrs  were  seated  and  were 
in  plain  view  after  he  reached  59th  street.  The  learned  trial 
judge  regained  the  case  as  a  close  one,  but  entered  a  nonsuit  on 
the  ground  that  the  plaintiff  was  thrown  or  forced  under  the 
wheel  by  the  movement  of  the  log ;  and  whether  its  movement 
was  caused  by  Kennedy's  striking  it  or  by  the  plaintiff  in  his 
effort  to  escape,  the  cause  of  the  accident  was  not  one  for 
which  the  defendant  was  liable.  This,  we  think,  is  not  the  cor- 
rect view. 

The  wrongful  act  of  the  driver  was  the  direct  and  proximate 
cause  of  the  plaintiflf s  injury.  It  placed  him  in  a  position  of 
imminent  peril,  where  he  would  have  been  run  over  if  he  had 
sat  still,  and  where  his  only  means  of  escape  was  to  run  at  the 
side  of  the  horse  and  in  front  of  the  wheel  until  he  passed  the 
shop.  If  the  log  had  been  in  his  way,  and  he  had  fallen  over  it, 
or  if  it  had  not  been  there  at  all,  and  he  had  tripped  and  fallen 
from  some  other  cause  as  he  ran,  his  fall  while  resulting  in 
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his  injury  by  preventing  his  escape  would  not  have  been  its 
dominant  cause,  but  only  an  incident  of  it.  The  result  is  the 
same  if  the  movement  of  the  log  forced  him  under  the  wheel, 
and  whether  its  movement  was  caused  by  Kennedy  in  striking 
it  as  he  passed  or  by  the  plaintiff  in  rising  from  it,  either  act 
would  be  an  accidental  one  resulting  from  the  alarm  and  the 
necessity  for  hasty  action  caused  by  the  negligent  act  of  the 
driver,  and  neither  would  relieve  the  defendant  of  responsibility. 
In  no  sense  was  the  rolling  of  the  log  an  independent  interven- 
ing cause  which  interrupted  the  natural  sequence  of  events  and 
broke  the  chain  of  responsibility.  It  did  not  inflict  the  injury, 
but  only  retarded  the  plaintiff's  movements  and  prevented  his 
escape.  Had  it  inflicted  the  injury,  it  would  not  have  been  the 
responsible  cause,  for  it  would  have  been  an  intervening  cause 
set  in  motion  by  the  negligent  act  of  the  driver.  Moreover  it 
would  have  been  an  innocent  cause,  and  between  an  innocent 
and  a  culpable  cause  the  latter  will  be  held  to  be  the  proximate 
and  legally  responsible  cause.  In  Pittsburg  v.  Grier,  22  Pa.  64, 
piles  of  pig  iron  had  been  negligently  left  on  a  wharf  near  the 
low  watermark ;  when  the  river  rose,  a  steamboat  in  order  to 
avoid  injury  by  the  iron  was  backed  into  the  stream,  where  it 
was  injured  by  a  floating  object.  It  was  said  in  the  opinion : 
^*  But  a  cause  ii  not  too  remote  to  be  looked  to  because  it  pro- 
duced the  danger  by  means  of  an  intermediate  agency ;  when 
the  injury  was  the  immediate  consequence  of  some  peril  to  which 
the  suffering  party  was  obliged  to  expose  himself  in  order  to 
avoid  the  one  for  which  he  sues,  it  is  proximate  enough." 
The  judgment  is  reversed  with  a  procedendo. 
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Executianr—Issue—AudUoi^-Act  df  April  20,  1846,  P.  L.  411. 

Where  a  jadgment  creditor  has  ruled  a  fund  raised  by  a  sherifiTs  sale 
of  real  estate  into  court,  and  secured  the  appointment  of  an  auditor,  he 
cannot  after  an  auditor  has  been  appointed  and  all  the  testimony  taken, 
have  an  issue  to  determine  the  matter  in  dispute ;  and  this  is  especially 
true  where  the  question  whether  an  issue  should  be  allowed  or  an  auditor 
appointed,  was  considered  and  decided  by  the  court  when  exceptions  to 
the  sheriff^s  return  were  before  it. 

Argued  April  18, 1901.  Appeal,  No.  127,  Jan.  T.,  1901,  by 
E.  W.  Mulligan,  Executor  of  Isaac  Everitt,  deceased,  from  order 
of  C.  P.  Luzerne  Co.,  Dec.  T.,  1894,  No.  108,  refusing  an  issue, 
in  case  of  People's  Savings  Bank  v.  J.  H.  Mosier.  Before 
McCoLLUM,  C.  J.,  Mitchell,  Bbown,  Mbstbbzat  and  Pot- 
ter, JJ.    Affirmed. 

Rule  for  an  issue. 

The  facts  appear  by  the  opmion  of  the  Supreme  Court. 

Error  a%9%gned  was  order  refusing  issue. 

Jame9  L.  Morris^  with  him  Edward  A.  Lyrtch^  for  appellant. — 
After  the  court  has  submitted  to  an  auditor  the  question  of  the 
distribution  of  the  proceeds  of  a  sheriff's  sale  of  real  estate,  a 
junior  lien  creditor  has  the  right  to  an  issue  under  the  pro- 
visions of  the  acts  of  June  15, 1836,  P.  L.  777,  section  87,  and 
of  April  20,  1846,  P.  L.  411,  section  2,  the  averments  made  in 
the  request  for  the  issue  not  being  denied  by  the  affidavit  of 
the  plaintiffs  in  the  attacked  judgments :  Haven's  App.,  7  Pa. 
256 ;  Robinson,  Minis  &  Miller's  App.,  36  Pa.  81 ;  Benson'is 
App.,  48  Pa.  159 ;  Sender's  App.,  67  Pa.  498  ;  Dundas's  Est., 
73  Pa.  474 ;  Rohrer's  App.,  62  Pa.  498 ;  Dormer  et  al.  v.  Brown, 
72  Pa.  404 ;  Ryman  &  Sons'  App.,  124  Pa.  635 ;  Providence 
Steam  and  Gas  Pipe  Co.  v.  Chase,  108  Pa.  319 ;  Wolfe  v.  Ox- 
nard,  152  Pa.  623  ;  Schwartz  &  Graff's  App.,  21  W.  N.  C.  246 ; 
Moore  v.  Dunn  &  Fell,  147  Pa.  359. 

This  court  has  held  that  the  acts  of  1836  and  1846  are  in 
pari  materia  and  are  to  be  construed  together :  Dormor  et  aL 
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V.  Brown,  72  Pa.  404 ;  Providence  Steam  &  Ghw  Pipe  Co.  v. 
Chase,  108  Pa.  319 ;  Moore  v.  Dunn  &  Fell,  147  Pa.  859 ; 
Atherholt  v.  Atherholt,  7  Pa.  Superior  Ct.  82 ;  WUe  Bros.  & 
Co.  V.  Locks,  9  Pa.  Superior  Ct.  193. 

The  lower  courts,  in  the  county  of  Luzerne  and  elsewhere, 
still  recognize  the  right  of  an  attacking  lien  creditor  to  have  an 
issue  to  try  disputed  questions  of  fact,  even  after  the  matter  has 
been  referred  to  an  auditor:  Myers  v.  Fichtner,  10  Kulp,  45. 

The  choice  of  the  tribunal  before  which  his  claim  should  be 
heard  is  not  a  matter  to  be  decided  by  the  attacking  creditor, 
even  though  his  original  petition  and  exception  to  the  sherifiTs 
special  return  asked  for  the  appointment  of  an  auditor :  Act  of 
April  20, 1846,  P.  L.  411,  section  2;  White  v.  Lucas,  4  Phila. 
30 ;  People's  Savings  Bank  v.  Mosier,  9  Kulp,  475. 

Andrew  H.  McClintoch^  for  appellee,  cited:  Second  National 
Bank  v.  Penna.  Coal  Co.,  140  Pa.  628. 

Opinion  by  Mb.  Justice  Fell,  May  20, 1901 : 
The  People's  Savings  Bank  became  the  purchaser  at  sherifiTs 
sale  of  real  estate  against  which  it  held  judgments  exceeding 
in  amount  its  bid  at  the  sale.  The  sherifiF  made  his  return  in 
the  manner  provided  by  the  2d  section  of  the  Act  of  April  20, 
1846,  P.  L.  411,  to  which  return  the  appellant  and  other  lien 
creditors  filed  exceptions,  and  on  their  application  a  rule  was 
granted  to  show  cause  why  the  money  produced  by  the  sheriff's 
sale  should  not  be  paid  into  court,  and  an  auditor  appointed  to 
make  distribution  as  provided  by  law.  An  answer  was  filed, 
depositions  were  taken,  and  after  a  full  hearing  the  court  de- 
cided that  the  exceptions  were  well  founded,  and  the  rule  was 
made  absolute,  and  an  auditor  was  appointed.  At  the  hearing 
the  court  considered  whether  the  questions  in  dispute  should 
be  sent  to  an  auditor  or  to  a  jury  for  decision,  and  decided  not 
to  allow  an  issue.  After  all  the  testimony  had  been  taken  by 
the  auditor,  the  appellant  applied  for  an  issue,  which  was  re- 
fused. The  refusal  of  this  application  is  the  ground  of  the  ap- 
peal. 

There  are  two  conclusive  reasons  why  the  order  refusing  the 
issue  should  be  affirmed.  First,  the  case  is  directly  ruled  by 
the  decision  in  Second  National  Bank  v.  Penna.,  etc.,  Coal  Co^ 
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140  Pa.  628,  in  which  it  was  held  that  where  the  creditor  ap- 
plied for  and  procured  the  appointment  of  an  auditor  under  the 
act  of  1846,  he  could  not  afterwards  have  an  issue  awarded ; 
that  haying  selected  one  of  the  remedies  provided  by  the  act, 
he  could  not  after  exhausting  it  have  recourse  to  the  other. 
Secondly,  the  question  whether  an  issue  should  be  allowed  or 
an  auditor  appointed,  was  considered  and  decided  by  the  court 
when  the  exceptions  to  the  sheriff's  returns  were  before  it. 
That  decision  was  on  the  facts  presented  by  the  depositions 
taken,  and  we  should  not  be  warranted  in  overruling  it  except 
for  manifest  error  amounting  to  an  abuse  of  discretion. 

The  proceeding  had  its  inception  in  the  filing  of  exceptions 
to  a  special  return  of  the  sheriff.  It  was  authorized  by  section  2 
of  the  act  of  1846,  and  the  manner  there  prescribed  was  strictly 
followed,  and  it  must  be  considered  as  governed  by  the  provi- 
sions of  that  act.  But  if  the  application  for  an  issue  be  con- 
sidered as  a  distinct  proceeding  under  section  87  of  the  Act  of 
June  16, 1836,  P.  L.  777,  the  same  conclusion  is  reached.  The 
right  to  an  issue  where  a  fact  connected  with  the  distribution 
was  in  dispute,  given  by  the  act  of  1836,  was  qualified  by  the 
act  of  1846,  and  made  subject  to  the  determination  of  the  court. 
As  clearly  shown  in  the  opinion  of  Judge  Abnold  in  the  com- 
mon pleas  adopted  as  the  opinion  of  this  court  in  Moore  v.  Dunn 
&  Fell,  147  Pa.  359,  the  cases  in  which  an  issue  has  been  held 
to  be  of  right  arose  under  the  act  of  1836  or  the  earlier  Act  of 
April  16, 1827,  P.  L.  471,  or  the  effect  of  the  modification  of 
the  act  of  1836  by  that  of  1846  had  been  overlooked. 

The  order  is  affirmed  at  the  cost  of  the  appellant. 
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RooSy  Appellant,  v.  Philadelphia,  Wilmington  &  Balti- 
more Railroad  Company. 

Common  carrier8--Bailro<ui9^Inmranoe^8ubrogaiion. 

Where  a  shipper  of  goods  has  voluntarily  insured  them,  and  after  their 
loss  has  collected  the  amount  of  the  policy,  and  the  bill  of  lading  provided 
that  the  carrier,  if  liable  for  the  loss  through  negligence,  should  have  the 
full  benefit  upon  any  insurance  upon  the  goods,  the  carrier  may  deduct 
from  the  total  amount  of  the  loss,  the  amount  of  insurance  money  which 
the  shipper  had  received. 

Where  a  shipper  of  goods  has  voluntarily  insured  them,  and  has  collected 
the  amount  of  insurance,  and  has  receipted  to  the  insurance  company  for 
the  proceeds  of  the  policy  as  a  loan  to  be  returned  to  the  company  if  the 
amount  of  the  loss  should  be  recovered  from  the  carrier,  the  question 
whether  the  payment  by  the  insurance  company  was  really  a  loan,  or  an 
adjustment  of  Uie  loss,  is,  in  an  action  by  the  shipper  against  the  carrier, 
for  the  jury,  and  a  verdict  reached  by  deducting  the  amount  of  the  in- 
surance from  the  total  loss,  wUl  be  sustained. 

Argued  Jan.  22,  1901.  Appeal,  No.  259,  Jan.  T.,  1901,  by 
plaintiiBf,  from  judgment  of  Superior  Court  Oct.  T.,  1900, 
No.  85,  affirming  judgment  of  0.  P.  No.  4,  Phila.  Co.,  March  T., 
1894,  No.  1096,  in  case  of  Helen  V.  Roos  v.  Philadelphia,  Wil- 
mington  ^  Baltimore  Railroad  Company.  Before  McCoii- 
LUM,  C.  J.,  Mitchell,  Fell,  Beown,  Mestbezat  and  Pot- 
ter, J  J.    Affirmed. 

Appeal  from  Superior  Court.    See  13  Pa.  Superior  Ct.  66S, 

The  opinion  of  the  Superior  Court  by  Oblady,  J.,  was  as 
follows : 

The  plaintiff  delivered  certain  household  goods  to  the  North- 
em  Central  Railroad  Company  at  Baltimore,  Maryland,  for 
transportation  to  Greenville,  New  Hampshire.  The  Northern 
Central  Railroad  Company  received  the  freight  charges  and  de- 
livered the  goods  to  the  defendant  company,  a  connecting  car- 
rier, but  while  in  transit  to  their  destination  on  the  latter  road 
they  were  damaged  by  the  derailing  of  the  car  in  which  they 
were  being  transported.  At  the  time  the  goods  were  received 
by  the  Northern  Central  Railroad  Company,  it  delivered  to  the 
consignor  a  nonnegotiable  shipping  receipt  which  provided  that 
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it  would  *^  transport  the  herein  named  merchandise  with  all  due 
care  and  dispatch  to  its  destination  or  to  the  terminus  of  its  line 
in  the  direction  of  destination,  and  tender  it  to  the  consignee  or 
connecting  carrier,  .  .  .  and  in  case  of  damage  through  the 
negligence  of  the  carrier's  servants  shall  pay  a  part  assessment 
of  same,  the  carrier  to  have  the  full  benefit  of  any  insurance 
that  may  have  been  effected  upon  or  on  account  of  said  goods." 
The  Insurance  Company  of  North  America  insured  the  plain- 
tiff in  the  sum  of  $2,000  against  damage  to  the  goods  while  in 
transit  After  the  delivery  of  the  damaged  goods  to  the  plain- 
tiff and  before  an  adjustment  was  made  of  the  claim  for  dam- 
ages against  the  defendant  company,  she  negotiated  with  the 
insurance  company  and  received  of  it  $809.52,  for  which  she 
receipted  in  the  following  form : 

**  Philadelphia,  Oct.  4, 1898. 
^^  Borrowed  and  received  from  the  president  and  directors  of 
the  Insurance  Company  of  North  America  of  Philadelphia, 
Pennsylvania,  the  sum  of  eight  hundred  and  nine  and  52-100 
($809.52)  dollars,  being  a  loan  pending  the  investigation  and 
determination  whether  the  loss  on  sundry  articles  of  household 
furniture  (per  schedule  on  file  in  the  office  of  this  company) 
damaged  and  destroyed  by  derailment  of  cars  at  Red  Mill  cross- 
ing, near  Elkton,  Maryland,  on  the  Philadelphia  &  Baltimore 
Railroad,  shipped  from  Baltimore  on  or  about  July  16, 1893, 
bound  for  Greenville,  New  Hampshire,  is  a  loss  for  which  the 
carrier  should  be  held  liable,  and  if  the  carrier  should  be  held 
liable,  the  undersigned  agrees  to  return  to  the  said  president 
and  directors  the  amount  thus  loaned,  when  and  to  the  same 
extent  same  shall  be  recovered  from  the  carrier.*' 

The  railroad  company  contended  that  the  claim  for  damages 
was  much  more  than  it  should  rightly  be,  and  that  the  company 
was  entitled,  as  a  credit  on  the  claim  when  properly  adjusted  to 
the  amount  which  the  plaintiff  had  received  from  the  insurance 
company.  It  urged  that  that  money  ($809.52)  was  paid  by  the 
insurance  company,  not  as  a  bona  fide  loan  as  it  purported  to 
be,  but  as  an  adjustment  and  payment  of  an  ascertained  loss 
under  its  policy.  The  jury  returned  a  verdict  for  the  plaintiff 
in  the  sum  or  $883.81,  and  she  brings  this  appeal. 

It  is  settled  that  in  Pennsylvania  a  common  carrier  may  limit 
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its  liability  by  the  terms  of  a  special  contract,  but  it  is  equally 
well  settled,  as  an  exception  resting  on  grounds  of  public  policy, 
that  by  such  a  limitation  a  common  carrier  may  not  be  relieved 
from  liability  for  its  own  negligence:  Penna.  R.  R.  Co.  t. 
Raiordon,  119  Pa.  677 ;  Allam  v.  Penna.  R.  R.  Co.,  183  Pa.  174. 

It  was  a  voluntary  act  on  the  part  of  the  plaintiff  to  secure 
insurance  in  any  amount  on  the  goods,  and  the  damage  being 
shown  to  be  of  a  nature  to  make  the  insurance  company  liable 
to  her,  after  payment  to  her  of  such  damages  the  insurance 
benefit  clause  in  the  shipping  receipt  became  operative  in  favor 
of  the  railroad  company. 

The  policy  of  insurance  is  not  printed,  and  we  assume  that 
it  was  intended  to  cover  loss  or  damage  to  the  goods  while  in 
the  hands  of  the  carrier.  In  this  transaction  the  money  paid 
was  called  a  loan ;  and  whether  it  was  a  loan  or  an  adjustment 
of  the  loss  is  the  vital  question  at  issue.  ^ 

Under  the  contract  the  carrier  was  to  have  the  benefit  of  any 
insurance  effected  on  the  property,  and  the  plaintiff  could  not 
claim  from  the  carrier  and  the  insurance  company  a  greater 
amount  than  the  damage  she  really  suffered.  The  learned  trial 
judge  instructed  the  jury,  viz :  "  That  was  a  lawful  contract ; 
the  railroad  company  had  a  right  to  make  the  agreement,  and 
if  you  are  of  the  opinion  that  the  insurance  company  paid  $809 
as  an  adjustment  of  the  loss,  but  with  a  string  to  it,  neverthe- 
less it  was  a  payment,  and  it  ought  to  be  deducted  out  of  the 
$1,700,  and  the  insurance  company,  which  is  in  the  business  of 
taking  risks  like  this,  ought  to  be  held.  If  you  do  not  believe, 
however,  that  the  insurance  company's  payment  was  an  adjust- 
ment and  the  payment  of  a  loss,  but  was  a  bona  fide  loan,  out- 
side and  independent  of  any  insurance  matter,  then  it  ought 
not  to  be  deducted." 

Under  the  signed  admission  of  counsel  it  was  proper  to  re- 
ceive in  evidence  the  borrowed  and  received  receipt,  so  as  to 
show  the  receipt  of  the  money  by  the  plaintiff,  and,  with  the 
other  evidence  in  the  case,  to  determine  the  character  of  that 
payment.  It  did  not  stand  as  the  only  evidence  of  the  payment. 
The  insurance  company,  speaking  through  its  agent,  said :  "  We 
took  her  loss  to  be  $1,700 ;  we  had  $2,000  insurance  on  prop- 
erty valued  at  $4,200,  thereabouts,  and  loaned  her  $809.52  on 
the  proportion  of  seventeen  to  the  amount  of  the  value."    It 
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was  a  significant  fact  that  the  amount  paid  was  the  exact  sum 
total  of  her  claim  against  the  insurance  company.  The  counsel 
of  the  insurance  company  was  selected  by  the  plaintiff  to  secure 
the  whole  loss  from  the  carrier,  and  that  company  furnished 
witnesses  to  support  her  claim.  If  the  carrier  could  be  made 
to  bear  the  whole  burden,  the  insurance  company  would  be  en- 
tirely relieved  from  the  risk  it  assumed,  and  the  stipulation  in 
the  insurance  benefit  clause  in  the  shipping  receipt  would  be 
rendered  valueless  to  the  carrier  through  an  unfair  combination 
of  the  owner  and  the  insurance  company,  which  would  be  mani- 
festly unjust  and  unreasonable,  as  the  contract  provided  that 
the  carrier  should  pay  a  just  assessment  of  the  damage,  and  have 
full  benefit  of  any  insurance  effected  on  the  goods. 

The  construction  of  the  receipt,  as  a  writing,  was  for  the  court, 
but  it  was  to  be  considered  with  the  other  evidence,  and  the 
jury  was  so  instructed.  If  the  payment  was  a  bona  fide  loan, 
outside  and  independent  of  any  insurance  matter,  the  amount 
should  not  be  deducted.  This  was  the  plaintiff's  contention, 
and  it  was  what  the  receipt  purported,  but,  if,  as  the  defendant 
insisted,  it  was  an  adjustment  of  the  loss,  it  was  a  payment 
which  the  carrier,  under  the  insurance  benefit  clause,  was  en- 
titled to  have  considered.  This  fact  was  properly  left  to  the 
jury  to  determine.  We  do  not  think  the  cases  of  The  Guiding 
Star,  68  Fed.  Repr.  936,  and  The  Propeller  Monticello  v.  Mol- 
lison,  17  How.  152,  are  applicable  to  this  one,  as  in  neither  case 
was  there,  as  here,  an  agreement  that  the  carrier  ihould  have 
the  benefit  of  insurance  effected  by  the  owner.  In  Inman  v. 
South  Carolina  Ry.  Co.,  129  U.  S.  128,  the  money  had  not  been 
in  fact  paid  to  the  owner  by  the  insurance  company  at  the  time 
of  trial,  so  that  in  that  issue  it  could  not  be  determined  how 
much  should  be  credited,  but  the  Supreme  Court  recognized 
such  right  after  payment  had  been  made  by  saying  that  **  by  its 
(bill  of  lading)  terms  the  plaintiffs  were  not  compelled  to  in- 
sure for  the  benefit  of  the  railroad  company,  but  if  they  had  in- 
surance at  the  time  of  the  loss  which  they  could  make  available 
to  the  carrier,  or  which  before  bringing  suit  against  the  com- 
pany, they  had  collected  without  condition,  then,  if  they  had 
wrongfully  refused  to  allow  the  carrier  the  benefit  of  the  insur- 
ance, such  a  counterclaim  might  be  sustained,  otherwise  not." 

No  contest  between  the  two  insurers  is  now  before  the  court 
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In  Phoenix  Ins.  Co.  v.  Erie  &  Western  Transporation  Co.,  117 
U.  S.  312,  the  controversy  was  between  the  insurance  company 
and  the  carrier,  and  the  question  presented  for  decision  was, 
whether  the  right  of  the  shipper  to  recover  against  the  carrier 
was  not  extinguished  to  the  extent  to  which  his  loss  had  been 
paid  by  the  insurer.  If  so,  subrogation  must  necessarily  be  re- 
fused, and  it  was  refused  for  this  reason.  In  Providence  In- 
surance Co.  V.  Morse,  150  U.  S.  99,  it  was  held  that  in  case  of 
loss  the  carrier  is  primarily  liable  to  the  shipper,  and  the  posi- 
tion of  insurer  is  substantially  that  of  a  surety.  The  insurer 
can  recover,  after  payment  of  a  loss,  by  subrogation  to  the  rights 
of  the  shipper,  but  upon  no  other  ground ;  so  that  whatever 
amounts  to  an  extinguishment  of  the  rights  of  action  of  the 
shipper  against  the  carrier  must  defeat  the  insurer's  right  to 
subrogation. 

In  WUlock  V.  Penna.  R.  R.  Co.,  166  Pa.  184,  the  only  ques- 
tion  was,  will  the  courts  compel  the  performance  of  a  contract 
between  the  shipper  and  carrier  requiring  the  shipper  to  protect 
the  carrier  against  the  consequences  of  its  own  negligence? 
It  was  held  that  the  carrier  could  not  compel  the  shipper  to  re- 
lease it  and  stipulate  for  complete  immunity  from  the  conse- 
quences of  the  negligence  and  fi*aud  of  himself  or  his  servants 
and  employees,  because  it  would  be  contrary  to  public  policy. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 

Error  %  assigned  were  in  not  sustaining  the  assignments  of  error 
filed  Ln  the  Superior  Court 

Horace  L.  Cheyney^  with  him  John  Frederick  Lewis^  for  appel- 
lant. 

Edmn  Jaquett  Sellers  and  David  W.  Sellers^  for  appellee* 

Per  Cubiam,  May  27, 1901 : 

This  judgment  is  affirmed  on  the  opinion  of  the  Superior 
Court. 
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Stahler  v.  Philadelphia  &  Beading  Railway  Company, 

Appellant. 

NegUgence^Bight  ofaduU  children  to  recover  far  the  lose  ofaparerU^Aet 
of  April  26.  1866.  P.  L.  809. 

Adult  sons  may  recover  damages  for  the  death  of  their  father  caused  by 
the  negligent  act  of  another,  although  by  reason  of  their  father^s  death. 
they  have  inherited  a  large  estate. 

The  fact  of  the  inheritanoe  and  its  amount  are  not  admissible  in  evidence 
upon  the  question  of  damages. 

Argued  Feb.  5, 1901.  Appeal,  No.  341,  Jan.  T.,  1901,  by  de- 
fendant, from  judgment  of  C.  P.  Montgomery  Co.,  June  T., 
1900,  No.  23,  on  verdict  for  plaintiff  in  case  of  Eugene  A. 
Stahler  et  al.  v.  The  Philadelphia  &  Reading  Railway  Company. 
Before  Mitchbll,  Fell,  Bbown,  Mestbszat  and  Pottbb,  J  J. 
Affirmed. 

Trespass  to  recover  damages  for  death  of  father  of  plaintiffs. 
Before  Weand,  J. 

At  the  trial  it  appeared  that  the  three  plaintiffs,  none  of 
whom  were  under  thirty-niue  years  of  age,  were  the  sons  of 
William  Stahler,  who  was  killed  in  a  railroad  accident  caused 
by  the  negligence  of  defendant's  employees. 

The  court  under  exception  and  objection  refused  to  adroit 
various  offers  as  to  the  amount  of  money  or  property  which 
plaintiffs  had  received  from  their  father's  estate.  [1-12] 

The  court  refused  to  give  binding  instruction  for  defend- 
ant. [19] 

Verdict  and  judgment  for  plaintiffs  for  $8,750.  Defendant 
appealed. 

Weand,  J.,  on  a  rule  for  a  new  trial  filed  the  following 
opinion : 

**  William  Stahler  was  killed  in  a  railroad  accident  on  defend- 
ant's road.  It  is  admitted  that  his  death  was  caused  by  the 
negligence  of  the  employees  of  the  defendant  company. 

The  deceased  resided  in  Norristown  where  he  carried  on  a 
large  wholesale  and  retail  drug  business,  and  an  agency  for  the 
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sale  of  powder.  He  owned  real  estate  in  Nonistown  and 
Bridgeport.  He  had  been  in  excellent  health  and  at  the  time 
of  his  death  was  seventy-three  years  of  age. 

He  left  surviving  him  no  widow,  but  three  adult  sons  who 
are  the  plaintifEs  in  the  suit,  and  who  ask  damages  for  the  loss 
which  they  have  sustained  by  reason  of  the  death  of  their 
father. 

The  case  was  tried  according  to  the  principles  laid  down  in 
The  Pennsylvania  Railroad  Co.  v.  Adams,  66  Pa.  499. 

'*  The  rule  is  that  if  there  be  a  reasonable  expectation  of 
pecuniary  advantage  from  a  person  bearing  the  family  relation, 
the  destruction  of  such  expectation  by  negligence  occasioning 
the  death  of  the  party  from  whonr  it  arose,  will  sustain  the 
action :  and  Schnatz  et  al.  v.  Phila.  &  Reading  R.  R.  Co.,  160 
Pa.  602:  The  Act  of  April  26,  1866,  P.  L.  309,  relating  to 
damages  for  accidental  death,  makes  no  distinction  between 
children  over  age  and  those  under,  between  those  married  or 
single,  between  those  having  homes  and  families  of  their  own 
and  those  still  members  of  the  parents'  household.  If  children, 
although  not  living  with  their  parent,  have  a  reasonable  ex- 
pectation of  pecuniary  advantage  from  the  continued  life  of 
the  parent,  they  are  entitled  to  recover  damages  for  such  loss.'* 

The  plaintiffs'  testimony  showed  conclusively  that  the  de- 
ceased had  for  about  ten  years  contributed  in  the  aggregate  to 
the  three  sons  about  $2,600  yearly,  and  the  jury  were  instructed 
in  the  exact  language  of  the  decisions  as  to  what  was  necessary 
to  be  found  by  them  in  order  to  entitle  plaintiffs  to  recover. 

No  fault  is  found  with  the  charge  of  the  court  or  the  amount 
of  the  verdict  if  plaintiffs  are  entitled  to  recover;  but  the 
broad  ground  is  taken  that  if  plaintiffs  were  benefited  by  their 
father's  death,  by  inheriting  his  estate,  they  can  have  suffered 
no  loss,  and  that,  therefore,  evidence  should  have  been  admitted 
on  part  of  defendants  to  prove  what  the  sons  inherited  from 
their  father's  estate  to  show  that  what  they  thus  received  after 
death  exceeded  that  received  before. 

The  question  arose  on  offers  by  defendant  to  show  the  ap- 
praisement of  the  estate,  the  will  of  decedent,  and  by  direct 
questions  to  each  plaintiff  of  what  he  had  received  from  the  es- 
tate. The  sole  object  of  the  testimony  was  to  show  a  large 
estate  left  by  the  deceased,  and  that  the  present  worth  of  the  in^ 
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heritance  exceeded  the  amounts  received  in  the  lifetime  of  the 
parent.  All  these  offers  were  rejected,  as  were  also  points  sub- 
mitted raising  the  same  questions.  As  there  was  no  testimony 
allowed  to  sustain  the  points  they  were,  or  course,  refused. 

It  is  claimed  by  defendant's  counsel,  who  have  so  ably  and 
earnestly  argued  this  question,  that  no  case  in  our  own  courts 
rule  the  point  and  that  we  have  laid  down  a  new  and  dangerous 
doctrine.  We  did  not  think  so  at  the  trial,  and  are  now  still  of 
opinion  that  we  are  sustained  by  reason,  common  sense  and  de- 
cisions of  the  highest  court  of  the  state.  Conceding  the  right 
to  recover  if  a  loss  is  sustained,  how  do  we  ascertain  and  what 
is  a  loss,  in  the  sense  contemplated  by  the  act  ?  A  son  who  is 
receiving  nothing  from  his  father  living,  may  be  said  to  be 
benefited  pecuniarily  by  the  parent's  death,  but  we  have  yet  to 
learn  that  a  railroad  company  by  negligently  causing  death,  can 
in  this  way  become  the  gratuitous  and  unsolicited  benefactor  of 
children,  who  prefer  their  father  living ;  and  it  is  a  novel  prop- 
osition that  a  yearly  allowance  with  a  certainty  of  an  inheritance 
of  an  estate  constantly  increasing  in  value  by  the  parent's  pru- 
dence and  financial  ability,  can  be  cut  off  by  the  killing  of  the 
parent,  and  the  children  be  told  that  it  is  for  their  benefit.  If 
this  is  the  law,  what  security  have  the  wealthy  against  the 
negligence  of  others  ?  All  inducements  for  the  use  of  care  and 
caution  as  to  such  are  removed.  The  only  reasons  why  a  ver- 
dict in  pure  negligence  cases  can  be  justified  are  as  an  induce- 
ment appealing  to  self  interests  to  use  care  and  caution,  but 
these  are  taken  away  if  we  hold  that  no  damages  can  be  re- 
covered by  the  children  of  wealthy  people  because  they  get  the 
estate  as  a  result  of  the  unlawful  act.  As  the  jury  were  told, 
at  request  of  defendant,  that  nothing  could  be  allowed  for  the 
suffering  of  the  deceased  or  the  feelings  of  the  surviving  mem- 
bers of  his  family,  and  if  in  addition  we  hold  that  nothing  can 
be  recovered  for  the  reason  now  urged,  the  defendant,  although 
confessedly  guilty  of  negligence  resulting  in  death,  suffers  no 
loss  or  punishment  for  its  unlawful  act,  simply  because  of  the 
financial  standing  of  the  deceased.  If  this  is  law  it  might 
be  well  for  the  legislature  to  provide  a  new  criminal  offense 
and  substitute  imprisonment  for  damages,  and  thus  induce  the 
same  degree  of  care  and  caution  in  the  transportation  of  the  rich 
as  of  the  poor. 

Vol.  cxcix — 26 
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It  is  not,  however,  absolutely  correct  to  say  that  the  mere 
fact  of  coming  into  the  inheritance  presently  is  a  benefit 
peculiarly,  for  non  constat  that  if  the  life  had  been  prolonged 
but  a  week  or  a  month  that  the  estate  would  not  have  been 
larger. 

The  true  question  is  what  had  these  plaintiffs  the  right  to 
expect  to  receive  from  the  parent  during  his  life,  and  for  the 
loss  of  this  they  are  to  be  compensated ;  what  they  got  after  his 
death  does  not  enter  into  the  case.  The  loss  spoken  of  is  the 
taking  away  of  that  which  they  were  receiving  and  would  have 
received  had  he  lived.  It  is  the  destruction  of  their  expecta- 
tions in  this  regard  that  the  law  deals  with  and  for  which  it 
furnishes  compensation.  To  say,  *Hrue  it  is  we  have  taken 
from  you  his  benefactions,  but  you  get  by  law,  not  from  us,  but 
from  his  estate  which  we  thus  make  available  for  you,  some- 
thing better,''  is  to  substitute  the  heirs'  legal  right  under  the 
law  for  the  company's  liability. 

We  think,  however,  that  tiie  question  was  squarely  decided 
in  North  Penna.  R.  R.  Co.  v.  Kirk,  90  Pa.  16,  where  it  was  en- 
deavored to  be  shown  that  a  father  suing  for  the  death  of  his 
adult  son  had  been  benefited  by  reason  of  having  a  policy  of  in- 
surance on  his  son's  life.  The  offer  was  rejected,  the  court 
saying,  "  The  admission  of  this  testimony  would  have  been  a 
violation  of  what  is  understood  to  have  been  the  principles  of 
construction  uniformly  applied  to  the  acts  of  1855  and  1868." 
Counsel  have  endeavored  to  draw  a  distinction  between  an  in- 
surance and  an  inheritance  but  we  can  see  no  difference  in  the 
application  of  the  principle. 

The  language  of  Justice  Thompson  in  North  Penna.  R.  R. 
Co.  V.  Robinson,  44  Pa.  175,  is  directly  in  point.  The  point 
was  made  that  none  may  recover  in  a  joint  action  but  such  as 
are  injured  by  the  death.  **  If  such  be  the  rule,  we  should  have 
the  indecent  spectacle  of  an  investigation  whether  the  loss  of  a 
psirent  or  child  was  or  was  not  in  fact  an  advantage  rather  than 
a  loss ;  for  certainly,  if  none  be  allowed  to  recover  but  such  as 
are  able  to  show  a  pecuniary  loss,  the  defendants  would,  with 
great  apparent  reason  at  least,  be  entitled  to  claim  the  right  to 
prove  the  contrary,  and  to  show  perad venture  that,  by  the  death, 
the  party  suing  may  have  succeeded  to  an  estate,  or,  on  the 
other  hand,  had  been  relieved  from  the  burden  of  maintenance. 
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In  case  of  the  death  of  aged  persons  or  helpless  infants,  we 
might  expect  in  the  application  of  such  a  rule  to  have  the  point 
discussed,  whether  the  death  was  an  actual  loss  or  gain.  The 
law  does  not  open  the  door  to  anything  so  shocking."  This 
is  what  defendants  are  attempting  now  to  show,  that  the  death 
of  the  father  was  a  gain  to  the  sons  in  direct  violation  of  the 
cited  decisions. 

To  the  same  point  is  Pennsylvania  Railroad  Co.  v.  Keller, 
67  Pa.  800,  where  Thompson,  C.  J.,  said :  "  But  there  is  another 
aspect  of  it  which  will  result  from  the  principle  insisted  upon, 
viz :  that  the  test  of  the  right  to  recover  being  the  *  pecuniary 
damages  clearly  proved  to  have  been  suffered,'  it  will  follow 
that  all  those  who  from  youth,  old  age  or  other  circumstances, 
are  nonproducers,  may  become  the  victims  of  negligence  with- 
out any  compensation  to  survivors.  Nay,  more,  the  corollary 
of  the  postulate  would  prevent  compensation  where  the  surviv- 
ors are  absolutely  benefited  by  the  death,  either  as  gainers  by 
a  distribution  of  the  property  of  the  deceased,  or  by  the  riddance 
of  a  troublesome  charge.  The  controversies  which  would  arise 
if  this  were  the  rule,  would  be  repugnant  and  offensive  to  the 
sensibilities  of  every  person." 

In  Coulter  v.  Pine  Township,  164  Pa.  643,  the  court  said: 
**  The  assignment  of  error  to  the  withdrawal  of  the  evidence 
as  to  the  insurance  on  the  life  of  Joseph  Coulter  cannot  be  sus- 
tained. There  was  no  basis  upon  which  such  evidence  could 
be  admitted.  Money  paid  on  a  policy  of  insurance  is  not  the 
pecuniary  value  of  the  life,  but  of  the  premiums  paid.  The  evi- 
dence was  entirely  irrelevant  to  the  liability  of  defendant  or  its 
amount :  North  Penna.  R.  R.  Co.  v.  Kirk,  90  Pa.  16.  Appel- 
lant cites  the  authority  of  Lord  Campbell  from  Sedgwick  on 
Damages,  but  the  8th  edition  of  that  work,  section  67,  discusses 
the  subject  more  fully  and  concludes  thus :  '  The  amoimt  received 
by  the  plaintiff  on  an  insurance  policy  cannot  be  shown  to  re- 
duce the  damages.  When  an  action  is  brought  under  a  statute 
for  damages  causing  death  the  rule  in  England  is  different. 
....  In  the  United  States,  however,  the  ordinary  rule  is  fol- 
lowed, and  the  amount  recovered  is  not  reduced  by  the  amount 
of  insurance  money,'  citing  Sherlock  v.  Ailing,  44  Ind.  184, 
189,  Althorf  v.  Wolfe,  22  N.  Y.  356,  Terry  v.  Jewett,  17 
Hun,  896,  and  Harding  v.  Town  of  Townsend,  43  Vt  636." 
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The  industry  of  counsel  has  enabled  them  to  find  cases  in 
England  and  in  some  of  our  own  states  which  might  throw  some 
doubt  upon  the  question  but  we  prefer  to  rely  upon  the  decided 
utterance  of  our  own  Supreme  Court  as  furnishing  a  safe  rule 
and  being  founded  upon  equity,  justice,  humanity  and  good 
common  sense.  It  would  be  a  waste  of  time,  therefore,  for  us 
to  attempt  to  analyze  and  distinguish  the  authorities  cited  by 
defendant,  being  of  opinion  that  they  are  not  applicable  to  the 
case  in  hand.  It  is  claimed  that  all  the  cases  cited  by  us  are 
mere  dicta  and  not  binding  upon  us  or  the  higher  court.  But 
even  if  so  regarded  we  think  they  express  the  true  thought  of 
the  court  and  the  spirit  of  the  law,  and  clearly  foreshadow  what 
will  be,  if  not  already,  pronounced  as  the  rule  governing  cases 
of  this  nature. 

And  now,  November  23,  1900,  the  motion  for  a  new  trial  is 
overruled. 

ErroTB  assigned  were  (1-2)  ruling  on  evidence,  quoting  the 
bill  of  exceptions  ;  (19)  refusal  of  binding  instructions  for  de- 
fendant. 

Charles  Reebner,  with  him  James  Boyd^  for  appellant. — Plain- 
tiffs sustained  no  pecuniary  loss  and  were  not  entitled  to  re- 
cover: Schnatz  v.  Phila.  &  Reading  R.  R.  Co.,  160  Pa.  602; 
Pyra  V.  Great  Northern  Ry.  Co.,  2  Best  &  Smith,  759 ;  San  An- 
tonio &  Arkansas  Pass.  Ry.  Co.  v.  Long,  87  Texas,  148 ;  Denver, 
etc.,  R.  R-  Co.  V.  Spencer,  10  Am.  &  Eng.  R.  R.  Cases  (Annotated 
N.  S.),  636. 

N.  H.  Larzelerey  with  him  William  F,  Dannehawer^  for  appel- 
lees.— ^The  best  considered  authorities,  outside  of  our  own  state, 
condemn  the  proposition  propounded  by  the  counsel  for  appel- 
lant as  unsound  and  as  not  being  the  law  of  the  land :  Chicago, 
etc.,  R.  R.  Co.  V.  M oranda,  93  111.  302 ;  Chicago,  etc.,  R.  R.  Co. 
V.  Johnson,  103  111.612;  Chicago,  etc.,  R.  R.  Co.  v.  May,  108 
111.  288 ;  15  Am.  &  Eng.  R.  R.  Cases,  320  ;  Pennsylvania  Co.  v. 
Keane,  143  111.  172;  Lockwood  v.  New  York,  Lake  Erie  & 
Western  R.  R.  Co.,  98  N.  Y.  623  ;  2  Sedgwick  on  the  Measure  of 
Damages  (7th  ed.),  p.  540  ;  Sherlock  v.  Ailing,  44  Ind.  184 ; 
Beems  v.  C,  R.  I.  &.  P.  R.  Co.,  58  Iowa,  160. 
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Pee  Cubiam,  May  27,  1901 : 

The  judgment  is  aflSnned  on  the  opinion  of  the  court  below 
refusing  a  new  triaL 


Newhard's  Estate. 


Auditor^Findings  of  fad— Illegitimacy. 

An  auditor*8  finding  of  illegitimacy  based  upon  sufficient  evidence,  and 
confirmed  by  the  court  below,  will  not  be  reversed  by  the  Supreme  Court. 

Argued  Feb.  5,  1901.  Appeal,  No.  260,  Jan.  T.,  1901,  by 
Thomas  O.  Ginkinger  et  al.,  claiming  as  next  of  kin  of  Martha 
S.  Newhard,  deceased,  and  as  distributees,  from  decree  of  O.  C. 
Liehigh  Co.,  June  T.,  1899,  No.  9,  dismissing  exceptions  to  au- 
ditor's report  in  the  estate  of  Martha  S.  Newhard,  deceased. 
Before  Mitohbll,  Fell,  Brown,  Mestbezat  and  Pottbb,  J  J. 
Affirmed. 

Exceptions  to  report  of  Frederick  M.  Lewis,  Esq.,  auditor. 

The  material  portions  of  the  auditor's  report  were  as  follows : 
Your  auditor  finds  from  the  evidence  presented  by  the  claim- 
ants the  following  facts : 

1.  That  John  Newhard,  Jr.,  was  married  to  Maria  Horn,  and 
had  as  the  result  of  that  marriage  a  daughter,  an  only  child,  who 
was  Martha  S.  Newhard,  the  intestate. 

2.  That  the  wife  of  the  said  John  Newhard  (Maria  Horn) 
died  sometime  before  her  husband,  who  died  on  April  4, 1887, 
testate,  leaving  a  will  by  the  terms  of  which  he  devised  and  be- 
queathed all  of  his  property  to  his  only  child,  Martha  S.  New- 
hard,  absolutely. 

8.  That  the  said  Martha  S.  Newhard,  the  only  child  of  the 
said  John  Newhard  and  Maria  Newhard,  died  intestate  on  Feb- 
ruary 6, 1899. 

4.  That  Veronica  (Terine  or  Franie)  Miller  was  the  mother 
of  John  Newhard  aforesaid,  and  was  after  the  birth  of  said  John 
Newhard  married  to  one  Thomas  Ginkinger. 

5.  That  according  to  a  leaf  taken  from  the  family  Bible  and 
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produced  by  the  counsel  for  the  Ginkinger  claimants,  Franie 
Miller  was  the  daughter  of  Thadeus  Miller,  and  was  married  to 
Thomas  Ginkinger,  February  25, 1821.  This  statement  as  ap- 
pearing on  this  leaf  is  signed  by  the  said  Franie  in  September, 
1858. 

6.  That  the  said  Franie  Ginkinger  survived  her  husband  and 
left  to  survive  her  the  following  children  or  their  representa- 
tives :  Thomas  O.  Ginkinger,  Anna  Maria  Leh,  a  son  and  daugh- 
ter ;  Tilghman  H.  Ginkinger,  a  grandson,  who  was  the  son  of 
Tilghman  H.  Ginkinger,  deceased,  who  was  a  son ;  John  Thomas 
Ginkinger,  Charles  Walter  Ginkinger,  and  Tillie  May  Ginkin- 
ger, great-grandchildren  of  the  said  Franie  and  children  of  her 
gmndson,  John  Thomas  Ginkinger,  deceased,  who  was  a  son  of 
Tilghman  H.  Ginkinger,  deceased,  and  Clyde  S.  Nonnemacher, 
a  son  of  Uriah  G.  Nonnemacher,  who  was  a  son  of  Matilda  M. 
Nonnemacher,  who  was  a  daughter  of  said  Franie. 

7.  Franie  Miller  was  the  daughter  of  Thadeus  Miller  and  was 
born  at  Baden,  Germany.  She  was  a  servant  girl  in  the  house- 
hold of  John  Newhard,  Sr.,  called  Honnis  Newhard.  At  the 
time  Franie  Miller  was  a  servant  girl  in  the  family  of  John  New- 
hard,  Sr.,  the  said  John  Newhard,  Sr.,  was  married  to  Margaret 
(Shoener)  Newhard,  who  was  living,  and  they  had  several  chil- 
dren. 

8.  That  John  Newhard,  Jr.,  was  bom  March  29, 1820,  and 
was  baptized  August  29, 1820,  as  is  shown  by  the  '*  Dauefehein," 
a  copy  of  which  is  attached  to  and  make  a  part  of  the  testimony. 
The  "Dauefshein"or  baptismal  certificate  shows  that  he  was 
given  the  name  of  John  Newhard,  and  was  named  as  son  of 
Terina  Miller,  who  at  that  time  was  a  single  woman. 

9.  That  John  Newhard,  Jr.,  admitted  that  he  was  illegitimate, 
and  according  to  the  testimony  of  Jonas  George,  a  son-in-law 
of  John  Newhard,  Sr.,  the  father  of  John  Newhard,  Jr.,  he  was 
known  in  the  family  as  the  illegitimate  son  of  John  Newhard, 
Sr.  Mrs.  Joseph  Newhard,  the  widow  of  Joseph  Newhard,  as 
well  as  other  witnesses,  whose  testimony  was  taken,  says  he  was 
known  as  an  illegitimate  in  the  family. 

10.  John  Newhard,  Jr.,  as  will  appear  in  the  testimony  of 
some  of  the  witnesses,  recognized  John  Newhard,  Sr.,  as  his 
father,  and  called  him  father. 

From  the  above  facts  your  auditor  has  reached  the  conclusion 
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that  the  said  Martha  S.  Newhard  left  to  survive  her  no  rela- 
tions, or  kindred  on  the  part  of  her  deceased  father,  John  New- 
hard,  Jr.,  and  that  her  heirs  at  law  and  next  of  kin  surviving 
her  at  this  time  are  Elemina  Kramer,  an  aunt,  who  was  the  sister 
of  the  deceased  mother  of  the  intestate,  and  A.  H.  Horn  and 
A.  J.  Kemmerer,  who  are  children  of  Henry  Horn,  deceased, 
who  was  a  brother  of  the  mother  of  said  intestate ;  and  A.  H. 
Snyder,  Jacob  S.  Snyder,  Dallar  Snyder  and  Sallie  B.  Worman, 
who  are  the  children  of  Sarah  Snyder,  now  deceased,  who  was 
married  to  Nathan  Snyder  and  who  was  a  sister  of  the  mother 
of  the  said  intestate.  Your  auditor  is  prompted  to  this  con- 
clusion particularly  since  the  Ginkinger  claimants  to  the  estate 
have  offered  no  evidence  showing  the  pedigree  through  which 
they  claim,  and  in  the  opinion  of  the  auditor  the  burden  is  on 
them  to  show  that  they  are  the  heirs  of  the  intestate.  The  heir- 
ship or  kinship  of  the  Ginkinger  as  maternal  relatives  of  the  de- 
ceased is  not  disputed,  but  they  have  no  claim,  in  the  opinion 
of  the  auditor,  upon  this  estate,  since  John  Newhard,  Jr.,  was 
clearly  an  illegitimate  son  of  John  Newhard  Sr.,  having  been 
bom  at  a  time  when  his  father,  and  recognized  by  him  as  such, 
wais  married  to  Margaret  (Shoener)  Newhard,  and  Franie  Miller, 
his  mother,  was  a  servant  in  the  said  John  Newhard,  Sr.,  family. 
The  presumption  in  law,  unless  proven  to  the  contrary,  is  that 
a  child  when  bom  is  legitimate,  and  this  seems  to  have  been  in 
the  minds  of  the  counsel  for  the  Ginkinger  claimants,  but  it  is 
so  clearly  proven,  in  the  opinion  of  your  auditor,  that  John  New- 
hard,  Jr.,  was  illegitimate,  even  by  his  own  admissions,  that 
tills  presumption  in  his  case  could  not  arise. 

The  auditor  made  distribution  in  accordance  with  the  report 
Exceptions  to  the  report  were  dismissed  in  an  opinion  by  Al- 
BBI6HT,  P.  J.,  the  material  portion  of  which  is  quoted  in  the 
opinion  of  the  Supreme  Court. 

Errors  astigned  were  in  dismissing  exceptions  to  auditor's 
report 

Horace  M.  RarMey^  with  him  Frank  Jaeobs^  for  appellants. 

Edward  Harvey^  with  him  Robert  E.  Wright  and  MarcoB  C. 
Id.  Ktine^  for  appellees. 
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Opinion  by  Mr.  Justice  Mitchell,  May  27, 1901 : 

The  decedent  died  intestate,  unmarried  and  without  issue. 
Appellants  claim  through  the  father,  and  appellees  are  relatives 
in  tiie  same  degree,  claimmg  through  the  mother.  Whether 
all  shall  share  in  the  distribution  or  only  the  appellees  depends 
on  the  single  question  of  fact  whether  the  father  was  of  legiti- 
mate birth  so  that  inheritable  blood  might  be  traced  through 
him  to  collaterals.  The  auditor  found  against  the  appellants, 
and  in  reviewing  his  finding  on  exceptions  the  learned  judge 
said  :  "  Exceptants'  counsel  have  urged  that  every  intendment 
shall  be  made  in  favor  of  the  legitimacy  of  John  Newhard,  Jr., 
the  father  of  the  intestate  ;  that  the  court  shall  regard  the  evi- 
dence (all  of  which  was  introduced  by  the  opposing  party)  as 
if  called  upon  to  pass  upon  it  originally,  that  the  auditor's  find- 
ings are  mere  inferences ;  that  much  of  the  evidence  ought  to 
be  rejected  because  improperly  received ;  that  it  ought  to  be 
taken  that  the  value  of  the  testimony  of  witnesses  who  were 
admissible,  is  seriously  impaired  by  the  fact  that  against  re- 
peated, almost  constant  objection,  questions  leading  and  sug- 
gestive of  the  desired  answer  were  permitted.  If  the  case  is 
viewed  in  the  manner  above  suggested  it  is  manifest  still  that 
the  exceptions  cannot  be  sustained.  The  single  question  is 
whether  it  is  proved  that  John  Newhard,  Jr.,  was  illegitimate. 
An  examination  of  the  testimony  of  the  witnesses  who  were 
competent,  and  a  consideration  of  what  they  meant  to  say  and 
did  say  leaves  no  room  to  doubt  the  illegitimacy  of  John 
Newhard,  Jr.     That  is  so  plain  that  discussion  is  unnecessaty." 

We  affirm  the  decree  on  this  finding. 

Decree  affii*med  with  costs. 


Kearney  v.  Borough  of  West  Chester,  Appellant 

Easement— Right  to  use  water-- Prescription — Boroughs. 

As  a  borough  may  grant  to  a  landowner  a  right  to  take  water  from  a 
water  pipe  in  consideration  of  the  privilege  granted  to  the  borough  to  lay 
and  maintain  the  water  pipe  through  the  land,  such  a  right  may  be  ac- 
quired by  prescnption,  by  the  adverse,  visible,  open  and  continuous  use 
for  a  period  of  twenty-one  years.    Such  a  right,  however,  will  not  prevent 
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the  borough  acting  in  good  faith,  and  not  with  the  purpose  of  defeating 
the  landowner's  rights,  making  such  changes  in  its  waterworks  as  will 
require  the  abandonment  of  the  pipe  in  question. 

Argued  Feb.  11, 1901.  Appeal,  No.  299,  Jan.  T.,  1901,  by 
defendant,  from  decree  of  C.  P.  Chester  Co.,  No.  360,  in  equity 
on  bill  in  equity,  in  case  of  George  W.  Kearney  v.  The  Borough 
of  West  Chester.  Before  Mitchell,  Fell,  Bbown,  Mestbe- 
ZAT  and  PoTTEB,  JJ.     AfiBrmed. 

Bill  in  equity  for  an  injunction. 

From  the  record  it  appeared  that  in  1854,  the  defendant 
erected  waterworks  on  Chester  creek  and  laid  its  pipes  to  a 
reservoir  within  the  borough,  through  a  farm,  then  owned  by 
Susan  Carpenter,  who,  entered  into  a  written  agreement  with 
said  borough,  by  which,  for  the  consideration  of  $150,  then 
paid,  she  granted  it  ^'  the  right  and  privilege  to  keep  and  main- 
tain in  good  order  and  repair  the  iron  pipes  where  they  are 
now  laid  through  the  land  of  the  said  Susan  Carpenter,"  etc. 

At  or  about  this  time  Miss  Carpenter  made  connection  with 
the  borough  pipes  and  conveyed  the  water  to  her  dwelling  house 
and  bam. 

For  this  use  of  the  water  she  paid  the  borough  rent  in  1857, 
1858  and  1859,  and  apparently  under  the  name  of  Sarah  Car- 
penter, as  entered  in  the  borough  books,  from  1854  to  1857. 

In  1859,  Susan  Carpenter  conveyed  said  farm  to  Gen.  George 
A.  McCall,  and  in  1869,  the  executors  of  Gen.  McCall  conveyed 
the  same  to  Davis  W.  Entriken,  under  whom  plaintiff  derives 
title. 

During  the  ownership  of  Gen.  McCall,  from  1859  to  1869, 
the  property  was  untenanted  and  the  borough  water  unused  on 
the  same. 

From  April  1,  1869,  when  Entriken  went  into  possession, 
down  to  the  summer  of  1899,  a  period  of  over  thirty  years,  the 
borough  water  was  used  at  the  house  and  bam,  by  all  occupiers 
of  said  premises,  continuously,  unintermptedly,  without  pay- 
ment of  rent  or  any  demand  being  made  for  payment  of  the 
same,  and  with  the  knowledge  and  acquiescence  of  the  borough 
authorities. 

In  the  summer  of  1899,  the  plaintiff  first  learned  that  the 
free  use  of  the  water,  as  a  right  appurtenant  to  his  farm,  was 
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questioned ;  when  he  received  a  note  from  the  chief  burgess, 
stating  that  his  water  rent  was  in  arrear,  and  the  supply  would 
be  cut  off  unless  the  same  was  paid.  This  resulted  in  the 
filing  of  this  bill. 

Hemphill,  P.  J.,  after  stating  the  facts,  said : 

The  agreement  of  October  16, 1854,  considered  in  connection 
with  the  undisputed  fact  that  Susan  Carpenter  during  at  least 
the  last  two  or  three  years  of  her  occupancy  of  the  premises, 
paid  rent  for  the  water  used  thereon,  proves  conclusively  that 
the  user  was  not  by  grant  from  the  borough  for  the  right  to  lay, 
maintain  and  repair  its  pipes  on  her  property,  but  was  furnished 
upon  rental,  the  same  as  to  other  consumers. 

Has  the  plaintiff  acquired  a  right  to  the  free  use  of  the  water 
by  prescription  ?  This  question  must  be  answered  by  the  an- 
swers to  two  others,  viz :  Can  a  right  such  as  is  here  claimed 
be  acquired  against  a  municipality  by  prescription,  and,  does 
the  evidence  establish  the  prescriptive  right  claimed  by  the  plain- 
tiff? 

It  will  not,  we  think,  be  disputed  that  the  borough  could 
have  granted  a  right  appurtenant  to  this  property  of  the  free  use 
of  its  water,  in  consideration  of  a  privilege  granted  to  it,  to  lay, 
maintain  and  repair  its  pipes  over  and  through  the  same,  and 
such  a  grant  not  being  ultra  vires,  could  as  a  logical  sequence 
be  acquired  by  adverse  user ;  for  a  prescriptive  right  presupposes 
a  grant,  evidence  of  which  has  by  lapse  of  time,  been  lost  or 
destroyed. 

^^  That  the  statute  of  limitations  runs  against  a  county  or 
other  municipal  corporation,  we  think  cannot  be  doubted:" 
Evans  v.  Erie  County,  66  Pa.  228. 

And  a  right  by  prescription  to  an  incorporeal  hereditament 
may,  by  analogy  to  the  statute  of  limitations,  be  acquired  against 
such  corporations  by  adverse  user  for  twenty-one  years. 

The  authorities  cited  to  the  contrary  by  the  defendant,  are 
not  in  point  for  they  are  cases  where  the  right  claimed  was 
against  the  public,  being  encroachments  upon  the  public  high- 
ways or  lands  dedicated  to  public  uses  ;  and  it  is  well  settled 
that  ^'  no  title  can  be  acquired  against  the  public  by  user  alone 
nor  lost  to  the  public  by  non-user : "  Com.  v.  Moorehead,  118 
Pa.  854,  and  cases  there  cited. 
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But  in  supplying  its  inhabitants  with  water  the  borough  acts 
as  would  a  private  corporation  engaged  in  like  business — con- 
tracts with  those,  desiring  to  use  it — the  general  public  having 
no  rights  or  interests  in  the  premises. 

Does  the  evidence  establish  the  prescriptive  right  claimed  by 
the  plaintiff? 

To  establish  this  right  it  was  incumbent  upon  the  plaintiff  to 
prove  that  the  use  of  the  water  was  adverse,  peaceable,  open 
or  notorious  and  continuous  or  uninterrupted,  for  a  period  of 
at  least  twenty-one  years. 

The  uncontradicted  evidence  shows  that  the  free  use  of  the 
water  on  the  property  in  question  commenced  in  April,  1869, 
and  continued  until  the  summer  of  1899 — over  thirty  years — 
that  during  the  whole  of  this  period  it  was  peaceable — the  bor- 
ough authorities  acquiescing  in  its  use — that  it  was  also  open 
or  notorious,  said  authorities  having  knowledge  of  the  use— 
and  that  it  was  continuous  or  uninterrupted. 

Was  it  then  adverse,  or  in  other  words,  under  a  claim  of 
right? 

That  it  was  by  license  or  permission,  or  that  any  rent  was 
paid,  is  not  even  alleged.  On  the  contrary,  Entriken,  Evans 
and  the  plaintiff  all  used  it  as  of  right  without  question  or  seek- 
ing the  permission  of  the  borough,  and  Mr.  Shaner,  who  for 
eighteen  or  twenty  years  was  either  the  chief  burgess,  or  a  mem- 
ber of  councils,  testified  that  both  Entriken  and  Evans  claimed 
the  right  to  the  free  use  of  the  water,  and  that  he  advised  the 
plaintiff  when  about  to  purchase  that  said  right  was  appurte- 
nant to  the  property. 

We  conclude,  therefore,  that  the  user  was  adverse,  that  the 
plaintiff  has  acquired  by  prescription  the  right  to  use  the  water, 
at  the  dwelling  house  and  bam  on  said  property,  free  of  charge, 
and  direct  that  a  permanent  injunction  issue  as  prayed  for. 

Hrror  assigned  was  the  decree  of  the  court. 

William  S.  Windle^  for  appellant. — The  grant  presumed  by 
the  plaintiff  is  not  one  which  the  borough  had  authority  to  make. 

If  the  supply  of  water  be  artificially  created  as  well  as  the 
course  in  which  it  is  made  to  flow,  no  property  like  that  of  a 
perpetual  easement  can  be  acquired  in  the  water  by  the  use 
thereof :  Washburn's  Easements  and  Servitudes  (3d  ed.),  p.  886. 
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A.  Wanger  and  Thomas  W.  Pieresy  for  appellee. — If  there  has 
been  an  uninterrupted,  exclusive  enjoyment,  above  twenty-one 
years,  of  water  in  any  particular  way,  this  affords  a  conclusive 
presumption  of  right  in  the  party  so  enjoying  it,  and  this  is 
equal  to  a  right  by  prescription :  Strickler  v.  Todd,  10  S.  &  R. 
68;  Messinger's  App.,  109  Pa.  285;  Evans  v.  Erie  County,  66 
Pa.  222. 

Prescriptive  rights  may  be  acquired  in  artificial  watercourses, 
under  certain  circumstances,  though  it  may  be  said  that  the 
law,  as  to  acquiring  these  rights,  is  not  the  same  in  all  respects 
as  it  is  to  similar  rights  in  natural  streams :  Washburn  on  Ease- 
ments (3d  ed.),  393. 

The  borough  could  have  granted  a  right  to  the  use  of  water 
to  the  complainant's  premises,  as  an  appurtenant  thereto,  upon 
consideration  of  the  right  to  lay  its  pipe  through  the  same. 
This  would  not  have  been  beyond  its  powers,  either  before  or 
after  the  act  of  1885.  And  a  prescriptive  right  could  likewise 
be  acquired  to  the  use  of  the  water :  Turner  v.  Fitchburg  R.  R. 
Co.,  145  Mass.  433 ;  Fitchburg  R.  R.  Co.  v.  Frost,  147  Mass. 
118. 

Opinion  by  Mr.  Justice  Mitchell,  May  27, 1901 : 

The  decree,  so  far  as  appears  by  the  record,  was  entered  in 
short,  that  an  injunction  be  issued  "as  prayed  for."  The  ar- 
gument of  appellant  implies  that  this  would  compel  the  borough 
to  maintain  the  pipe  through  plaintiff's  land  in  order  that  he 
might  have  a  supply  of  water  from  it  We  do  not  see  that  such 
result  is  fairly  deducible  from  the  decree  in  connection  with  the 
prayer  of  the  bill,  but  to  avoid  any  question  of  that  kind  it  may 
be  well  to  say  that  while  plaintiff  has  acquired  a  right  to  take 
water  from  the  pipe  as  long  as  it  flows,  there  is  nothing  in  the 
case  to  show  that  he  has  a  right  to  compel  the  maintenance  of 
the  pipe  for  his  benefit.  If  the  borough  in  good  faith,  and  not 
with  the  purpose  to  defeat  the  plaintiff's  right,  desires  to  make 
such  changes  in  its  waterworks  as  will  require  the  abandon- 
ment of  this  pipe,  there  is  nothing  in  this  decree  to  prevent  it 
from  so  doing. 

With  this  supplementary  explanation  the  decree  is  affirmed 
on  the  conclusions  of  law  in  the  opinion  of  the  court  below. 

Decree  affirmed. 
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Marshall^  Appellant,  v.  Faddis.  1^^ 


(hnapiracy^Evidence^DeelartUions-— Preliminary  proof. 

To  make  the  declarations  of  an  alleged  conspirator  admissible  in  evi- 
dence against  his  co-conspirators,  there  must  be  preliminary  proof  of  the 
joint  purpose  and  action,  not  necessarily  conclusive,  but  sufficient  to  sub- 
mit to  the  jury  on  that  fact ;  and  the  declarations  so  admissible  must  have 
been  made  during  the  pendency  of  the  conspiracy. 

Sometimes  for  the  sake  of  convenience  the  acts  or  declarations  of  one 
are  admitted  in  evidence  before  sufficient  proof  is  given  of  the  conspiracy, 
the  prosecutor  undertaking  to  f  nrnish  such  proof  in  a  subsequent  stage  of 
the  cause.  But  this  rests  in  the  discretion  of  the  judge,  and  is  not  per- 
mitted except  under  particular  and  urgent  circumstances. 

Declarations  of  an  alleged  conspirator  when  offered  generally  as  to  all 
the  conspirators,  and  without  any  separation  being  made,  are  inadmissible 
against  the  party  making  them. 

Argued  Feb.  11,  1901.  Appeal,  No.  248,  Jan.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  Chester  Co.,  April  T.,  1899, 
No.  44,  on  verdict  for  defendants  in  case  of  Joseph  N.  Mar- 
shall and  Hannah  M.  Marshall,  in  right  of  said  Hannah  M. 
Marshall  v.  George  Faddis,  Wallace  S.  Harlan,  William  De- 
Haven,  Harry  DeHaven  and  Samuel  J.  Wilson.  Before  Mitch- 
ell, Fell,  Bbown,  Mbstbezat  and  Potteb,  JJ.    Affirmed. 

Trespass  for  conspiracy  to  induce  a  person  not  to  change  his 
will.    Before  Hemphill,  P.  J. 

At  the  trial  plaintiffs  offered  to  show  by  Jonas  Newlin  that 
William  DeHaven  gave  George  Faddis  $3,000  in  the  shape  of 
a  note,  that  the  consideration  of  this  note  was  the  influencing 
of  William  McCorkle  by  George  Faddis  so  that  he  would  not 
change  his  will  in  favor  6t  his  niece,  Hannah  Marshall,  the  will 
then  having  been  made,  between  June,  1894,  and  August,  1896, 
the  date  of  William  McCorkle's  death. 

Mr.  Reid :  "  Q.  This  was  a  statement  made  by  William  De- 
Haven  after  the  death  of  William  McCorkle  ?    A.  Yes." 

Mr.  Reid :  I  object.  It  is  not  a  statement  that  would  bind 
anybody  as  to  what  took  place  with  reference  to  the  conspiracy. 
That  is,  the  declarations  of  any  one  of  the  conspirators  is  based 
upon  the  same  principle,  as  principal  and  agent,  that  while  the 
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agency  is  going  on,  whatever  declarations  he  makes  are  evi- 
dence against  the  principal  but  that  after  the  agency  is  ter- 
minated, then  his  declarations  no  longer  bind  and  are  no  longer 
evidence ;  and  it  is  the  same  principle  precisely  that  declara- 
tions of  one  conspirator  are  evidence  against  all  until  the  con- 
summation of  the  thing  they  conspired  to  do.  Now  the  thing 
it  is  alleged  they  conspired  to  do  was  the  making  of  a  will  or 
preventing  Mr.  McCorkle  changing  his  will.  That  was  con- 
summated and  finally  concluded  when  Mr.  McCorkle  died  and 
the  will  was  probated .  This  is  simply  a  narrative  of  that  alleged 
past  transaction  given  by  one  of  the  alleged  conspirators  to 
Mr.  Newlin  in  the  fall  of  1895,  after  the  death  of  Mr.  McCor- 
kle, and  therefore  it  is  incompetent  on  that  ground. 

The  Court :  The  objection  is  sustained.     Exception.  [1] 
The  court  gave  binding  instructions  for  defendant. 
Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

Urrors  assigned  were  (1)  ruling  on  evidence,  quoting  the 
bill  of  exceptions ;  (2)  in  giving  binding  instructions  for  de- 
fendants. 

Charles  H.  Pennypacker^  for  appellant. — The  declarations 
were  admissible  to  show  one  part  or  incident  of  the  general 
scheme  to  defraud  the  plaintiff:  White  &  Co.  v.  Rosenthal, 
173  Pa.  175;  FUlman  v.  Ryon,  168  Pa.  484. 

In  questions  of  fraud  in  consequence  of  a  conspiracy,  the 
declarations  of  either  of  the  parties  to  the  conspiracy  in  the 
consummation  on  the  common  purpose  are  admissible :  Price  v. 
Junlrin,  4  Watts,  85;  Jackson  v.  Summerville,  13  Pa.  369; 
McCaskey  v.  Graflf,  23  Pa.  321 ;  McDowell  v.  Rissell,  37  Pa. 
164;  Heath  v.  Page,  63  Pa.  108;  Weil  Bros.  &  Co.  v.  Cohn, 
4  Pa.  Superior  Ct.  443 ;  Wagner  v.  Aulenbach,  170  Pa.  495 ; 
Gains  v.  Gains,  2  A.  K.  Marsh.  191. 

Alfred  P.  Reidj  for  appellees. — There  was  nothing  before 
the  court  that  would  justify  the  admission  of  the  testimony 
offered. 

The  declaration  offered  to  be  proved  was  merely  a  narrative 
of  a  past  occurrence,  and  was  not  admissible  as  proof  of  the 
existence  of  such  occurrence :  1  Greenleaf  on  Evidence,  sees. 
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110,  111;  Benford  v.  Banner,  40  Pa.  9;  Lowe  v.  Dalrymple 
at  aL,  117  Pa.  564 ;  Kimmell  v.  Geeting,  2  Grant,  125. 

The  acts  performed  and  declarations  made  for  the  purpose 
of  carrying  out  an  unlawful  design  are  only  evidence  after  the 
existence  of  such  design  has  been  presumptively  established : 
American  Fur  Co.  v.  United  States,  2  Pet.  358 ;  Lincoln  v. 
Claflin,  7  WaU.  182. 

OpiinoN  BY  Mr.  Justice  Mitchell,  May  27, 1901 : 

To  make  the  declarations  of  an  alleged  conspirator  admissi- 
ble in  evidence  against  his  co-conspirators,  there  must  be  pre- 
liminary proof  of  the  joint  purpose  and  action,  not  necessarily 
conclusive,  but  sufficient  to  submit  to  the  jury  on  that  fact ; 
and  the  declarations  so  admissible  must  have  been  made  during 
the  pendency  of  the  conspiracy :  1  Greenleaf  on  Evidence,  sec- 
tions 110,  111. 

At  the  time  of  the  offer  made  by  the  appellant  there  was  no 
evidence  before  the  court  of  a  conspiracy  by  the  defendants, 
and  the  conspiracy  charged  was  admittedly  completed  and  at 
an  end  by  the  death  of  the  testator. 

It  is  argued  that  the  declarations  were  at  least  evidence 
against  the  party  making  them,  and  should  have  been  admitted 
to  that  extent.  But  the  offer  was  general  as  to  all  the  defend- 
ants. It  was  clearly  inadmissible  generally,  and  no  separation 
was  made.  ''  Sometimes  for  the  sake  of  convenience  the  acts 
or  declarations  of  one  are  admitted  in  evidence  before  sufficient 
proof  is  given  of  the  conspiracy,  the  prosecutor  undertaking 
to  furnish  such  proof  in  a  subsequent  stage  of  the  cause.  But 
this  rests  in  the  discretion  of  the  judge,  and  is  not  permitted 
except  under  particular  and  urgent  circumstances : "  1  Green- 
leaf,  sec.  111. 

Judgment  affirmed. 
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199         400 

j^  sc  211   Springfield  Water  Company,  Appellant,  v.  Burgess  and 
Town  Council  of  the  Borough  of  Darby. 


199  400i 

29  sc  162 

29SC  165 

19y  400 

32  SO  500 

33  SC  486 
33  SC  487 


Boroughs — Ordinance — Excavations  in  highways — Beasonablt  borough 
ordinance —  Water  companies, 

A  borough  ordinance  is  not  unreasonable  which  prohibits  any  person 
fi'om  making  excavations  in  a  highway  until  he  has  obtained  a  permit 
from  the  borough  authoiides,  paid  a  fee  of  $3.00,  given  a  bond  to  properly 
fill  up  the  excavation,  and  submits  to  take  the  lines  from  the  borough 
surveyor,  paying  the  costs  and  expenses  therefor. 

Argued  Feb.  11,  1901.  Appeal,  No.  210,  Jan.  T.,  1901,  by 
plaintiff,  from  decree  of  C.  P.  Del.  Co.,  March  T.,  1900,  No.  132, 
on  bill  in  equity,  in  case  of  The  Springfield  Water  Company  v. 
The  Burgess  and  Town  Council  of  the  Borough  of  Darby.  Be- 
fore Mitchell,  Fell,  Bbown,  Mestbezat  and  Potter,  JJ. 
Affirmed. 

Bill  in  equity  for  an  injunction. 

From  the  pleadings  it  appeared  that  the  Springfield  Water 
Company  had  acquired  the  rights  and  franchbes  of  the  Citizens' 
Water  Company  which  had  been  incorporated  for  the  purpose 
of  supplying  the  borough  of  Darby  with  water.  The  bill  al- 
leged that  the  plaintiff  had  been  notified  that  if  it  did  not  first 
comply  with  the  provisions  of  a  certain  ordinance  that  it  would 
not  be  permitted  to  lay  its  pipes  in  the  streets  of  the  borough. 
The  material  portions  of  the  ordinance  referred  to  are  as  follows : 

"Section  1.  The  Burgess  and  Town  Council  of  the  Borough 
of  Darby  have  ordained,  that  no  excavations  or  openings  shall 
be  made  in  any  streets  or  highway  of  the  said  Borough  of  Darby, 
nor  shall  any  drains,  pipes  or  conduit  be  laid  in  any  such  street 
or  highway  unless  a  permit  shall  first  have  been  obtained  from 
the  Chief  Burgess  or  the  Chairman  of  the  Highway  Committee 
in  the  manner  and  upon  the  terms  hereinafter  provided. 

"  Section  2.  Said  permit  shall  be  issued  in  pursuance  of  an 
application  in  writing  signed  by  the  person  desiring  to  make 
an  excavation  or  lay  a  pipe,  drain  or  conduit,  setting  forth  the 
location,  dimensions  and  purpose  of  such  excavation,  the  char- 
acter of  the  pipe,  drain  or  conduit  to  be  laid  and  the  time  at 
which  the  work  is  to  be  done. 
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^  Upon  the  issue  of  said  permit  the  applicant  shall  pay  into 
the  borough  treasury  for  the  use  of  the  borough  a  fee  of  three 
dollars  and  shall  also  enter  into  an  obligation  with  a  surety  or 
sureties  to  be  approved  by  the  Chief  Burgess  or  Chairman  of 
the  Highway  Committee,  conditioned  that  the  said  excavation 
shall  be  properly  filed  up  and  the  street  or  highway  repaired 
and  restored  to  the  same  condition  as  before  said  excavation 
was  made. 

^  Section  8.  No  permit  shall  be  issued  for  making  excavations 
or  laying  any  pipe,  drain  or  conduit  of  a  greater  length  than  three 
hundred  feet,  nor  shall  any  permit  remain  in  force  for  more 
than  ten  days  after  the  date  of  its  issue. 

'*  Section  4.  All  pipes,  drains  and  conduits  laid  in  any  street 
or  highway  shall  conform  to  the  location  from  time  to  time 
designated  by  the  Highway  Committee  for  such  purposes  and 
shall  be  laid  under  the  direction  and  supervision  of  the  Borough 
Surveyor,  who  shall,  after  the  laying  of  said  pipes,  drains  or  con- 
duits, file  with  the  Secretary  of  the  Borough  a  plan  showing 
the  location  thereof,  and  a  certificate  that  the  same  has  been 
laid  in  accordance  with  the  provisions  of  this  Ordinance  and 
the  terms  of  the  permit  issued  therefor.  The  lines  for  laying 
such  pipes,  drains  and  conduits  shall  be  furnished  by  the  Bor- 
ough Surveyor  who  shall  after  laying  of  said  pipes,  drains  or 
conduits  file  with  the  Secretary  of  the  borough  a  plan  showing 
the  location  thereof  and  a  certificate  that  the  same  has  been 
laid  in  accordance  with  the  provisions  of  this  Ordinance  and 
the  terms  of  the  permit  issued  therefor.  The  lines  for  laying 
such  pipes,  drains  and  conduits  shall  be  furnished  by  the  Bor- 
ough Surveyor  at  the  cost  and  expense  of  the  person  or  cor- 
poration to  which  the  permit  has  been  granted." 

Hemphill,  P.  J.,  specially  presiding,  filed  an  opinion  in 
which  after  deciding  that  the  plaintiff  had  properly  acquired 
the  rights  and  franchises  of  the  Citizens'  Water  Company,  con- 
tinued as  follows :  Is  the  ordinance  above  referred  to  a  lawful 
police  regulation  ? 

That  the  supervision  and  control  over  the  condition  of  its 
highways  is  not  only  an  inherent  right,  but  a  duty  of  the  mu- 
nicipality, will  scarcely  be  questioned  at  this  day ;  and  when  the 
legislature  confers  upon  a  corporation  the  right  to  use  or  occupy 
Vol.  cxcix— 26 
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the  highways  of  a  municipality,  it  does  not  exempt  it  from  ma- 
nicipal  regulation,  but  merely  grants  it  the  rights  possessed  by 
natural  persons. 

"  It  18  to  be  presumed,"  says  Justice  Stbong  in  Frankford, 
etc..  Railway  Co.  v.  City  of  Philadelphia,  58  Pa.  123,  **that 
when  the  legislature  creates  a  corporation  and  authorizes  it  to 
carry  on  a  specified  business  within  the  limits  of  a  municipal 
organization,  the  business  is  intended  to  be  conducted  under 
the  restrictions,  rules  and  regulations  that  govern  the  same 
business  when  transacted  by  others  within  the  same  corporate 
limits."  See  also  opinion  of  Judge  Hare,  concurred  in  by  the 
Supreme  Court  in  Western  Union  Telegraph  Co.  v.  City  of 
Philadelphia,  22  W.  N.  C.  89. 

And  the  multiplicity  of  uses  to  which  the  public  streets  and 
highways  are  now  put,  the  construction  under  the  surface  of 
conduits  for  the  transmission  of  light,  heat,  power  and  sewage 
and  the  supplying  of  water,  gas,  etc.,  renders  the  duty  of  the 
municipality  imperative,  to  provide  by  proper  rules  and  regula- 
tions for  their  use  and  occupancy,  in  order  that  the  safety  of  its 
citizens  may  be  insured  and  their  free  use  and  enjoyment  by  the 
public  may  be  interfered  with  as  littie  as  possible. 

It  is  unnecessaiy,  however,  in  the  present  case,  to  invoke  ele- 
mentary principles,  for  the  act  of  April  29, 1874,  under  which  the 
Citizens'  Water  Company  of  Darby  borough  was  incoiporated, 
in  clause  2,  of  section  34,  as  amended  by  the  2d  section  of  the 
act  of  May  16,  1889,  provides  that  companies  for  the  supply  of 
water  to  the  public  incorporated  under  the  act  are  authorized 
and  empowered  to  enter  upon  and  occupy  such  streets,  lanes, 
allej'S,  roads  and  highways  as  may  be  necessary  in  the  construc- 
tion and  repair  of  their  works,  "  subject  to  such  regulations  as 
the  councils  of  said  borough,  town,  city  or  district  may  adopt 
in  regard  to  grade  or  for  the  protection  and  convenience  of  pub- 
lic travel  over  the  same." 

Are  then  the  regulations  of  the  borough  of  Darby  for  the 
making  of  excavations  and  openings  in  the  streets  and  highr 
ways,  passed  May  8,  1899,  reasonable  and  for  the  protection 
and  convenience  of  public  travel  ?     We  think  they  are  both. 

The  sections  of  the  ordinance  of  which  the  plaintiff  com- 
plains are  the  first  four. 

The  1st  section  provides  that  *^No  excavation  or  opening 
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shall  be  made  in  any  streets  or  highways  ....  unless  a  permit 
shall  first  have  been  obtained.''  This  surely  is  a  reasonable 
and  proper  provision  to  enable  the  borough  authorities  to  know 
when  and  where  the  excavations  are  to  be  made  that  they  may 
provide  for  the  safety  of  the  public  travel  and  see  that  its  grades 
are  not  changed  or  the  pipes,  mains,  conduits,  etc.,  already  laid, 
interfered  with,  injured  or  destroyed. 

The  2d  section  requires  the  applicant  for  a  permit  to  pay  a 
fee  of  $8.00  and  enter  into  an  obligation  with  a  surety  or  sure- 
ties *' conditioned  that  the  said  excavation  shall  be  properly 
filled  up  and  the  street  or  highway  repaired  and  restored  to 
the  same  condition  as  before  said  excavation  was  made." 

The  cases,  Reading  City  v.  Bitting,  167  Pa.  21,  and  Millers- 
town  V.  Bell,  123  Pa.  151,  cited  by  counsel  for  plaintiff  to  sus- 
tain his  position,  that  the  fee  of  $3.00  is  illegal,  are  not  in  point, 
for  the  fees  there  charged  were  license  taxes  and  not  police 
regulations,  and  this  distinction  is  drawn  by  the  court  in  both 
cases ;  while  such  as  is  required  by  our  ordinance  has  been  held 
to  be  a  proper  exercise  of  the  police  power*  in  Western  Union 
Tel.  Co.  V.  Philadelphia,  22  W.  N.  C.  39,  Allentown  v.  West- 
em  Union  Telegraph  Co.,  148  Pa.  117,  City  of  Chester  v.  Pliila. 
Reading  &  Pottsville  Telegraph  Co.,  148  Pa.  120,  and  several 
other  cases. 

Nor  are  we  satisfied  that  the  fee  is  excessive,  for  in  addition 
to  the  clerical  labor  of  preparing,  issuing  and  keeping  record 
of  the  permits,  the  excavation  while  being  made  and  while  open 
requires,  for  the  safety  of  the  public,  extra  police  care  and  su- 
pervision, and  the  expense  thus  necessarily  entailed  should  not 
be  imposed  upon  the  taxpayers,  but  be  paid  by  those  for  whose 
advantage  and  profit  they  are  occasioned. 

Neither  do  we  consider  the  requirement  of  an  obligation  with 
sureties  either  illegal  or  improper ;  on  the  conti-ary  we  think  it 
wise  and  prudent  to  thus  protect  the  borough  against  loss  by 
the  insolvency  of  the  company  or  its  liability  for  damages. 

The  8d  section  limits  the  length  of  the  excavation  for  which 
a  permit  may  be  granted  to  300  feet,  and  the  time  it  shall  re- 
main in  force  to  ten  days.  These  we  consider  reasonable  and 
proper  police  regulations  to  prevent  the  obstruction,  of  more 
than  is  necessary  at  a  time,  of  the  public  streets,  and  to  require 
their  speedy  repair  and  restoration  for  free  and  safe  travel. 
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The  objection  made  to  the  4th  section  is,  that  there  is  no  fee 
or  price  fixed  for  the  lines  for  the  laying  of  the  pipes,  drains, 
etc.,  required  to  be  furnished  by  the  borough  surveyor,  and 
that  his  charges,  therefore,  might  be  excessive.  The  answer 
to  that  is,  that  if  they  are  the  company  has  its  remedy. 

We  ai'e  unable  to  discover  anything  illegal,  unreasonable  or 
even  objectionable  in  the  ordinance,  and  must  therefore  refuse 
to  continue  the  preliminary  injunction  and  dismiss  the  plain- 
tiff's bill. 

JError  asngned  was  decree  dismissing  bill. 

JS.  H.  HaUy  for  appellant. — The  plaintiff  company  derives  its 
power  from  the  general  corporation  act  of  1874,  and  the  amend- 
ment thereto  passed  May  16,  1889,  P.  L.  226,  and  its  right 
of  entry  upon  the  streets  of  the  defendant  borough  is  by  virtue 
of  this  legislation :  Case  of  The  Philadelphia  and  Trenton  R.  R., 
6  Wharton,  26 ;  Millvale  Borough  v.  Evergreen  Railway  Co., 
181  Pa.  1;  Com.  v.  Erie  &  Northeast  R.  R.  Co.,  27  Pa.  889. 

If  the  borough  defendant  does  not  have  the  right  to  prohibit 
the  appellant  from  laying  its  mains  in  the  streets  until  a  per- 
mit is  obtained,  then  there  is  no  power  to  exact  a  fee  and  a 
bond  before  the  permit  is  issued:  Pittsburg's  App^  115  Pa. 
4;  Penna.  R.  R.  Co.  v.  Duquesne  Boro.,  46  Pa.  228. 

The  right  to  enter  upon  the  streets  and  lay  the  pipes  being 
given  to  the  appellant  by  the  act,  the  borough  has  no  right  to 
require  a  permit  and  bond  before  they  shall  exercise  their  right 
under  the  franchise. 

If  the  municipal  authorities  undertake  to  impose  conditions 
which  are  unreasonable  and  not  authorized  by  the  act,  a  court 
of  equity  will  grant  relief  by  declaring  them  unreasonable  and 
not  binding  on  the  company:  Commissioners,  etc.,  of  Northern 
Liberties  v.  Northern  Liberties  Gas  Co.,  12  Pa.  818 ;  Penna. 
R.  R.  Co.  V.  Braddock  Electric  Ry.  Co.,  81  W.  N.  C.  811. 

The  borough  incurs  no  risk  of  liability  from  an  accident  by 
reason  of  the  water  company  lapng  its  mains.  This  question 
is  settied  by  cases  of  Borough  of  West  Chester  v.  Apple,  85 
Pa.  284,  Borough  of  Susquehanna  Depot  v.  Simmons,  112  Pa. 
884,  and  Fitzpatrick  v.  Boro.  of  Darby,  184  Pa.  645. 
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Edward  P.  J5Zm,  with  him  John  B.  Hannum^  for  appeUees. — 
The  use  of  highways  by  private  corporations  as  well  as  by  in- 
dividaals  must  be  subordinate  to  the  powers  of  the  municipality^ 
and  the  right  of  the  public :  Beach  on  Public  Corporations, 
sec.  1222 ;  Commissioners,  etc.,  of  Northern  Liberties  v.  North- 
em  Liberties  Gas  Co.,  12  Pa.  318 ;  Johnson  v.  Phila.,  60  Pa. 
445. 

In  conclusion  it  is  submitted  that  the  ordinance  in  question 
is  a  reasonable  and  proper  exercise  of  the  police  power  and  is 
necessary  "for  the  protection  and  convenience  of  public  travel:  " 
Allentown  v.  Western  Union  Telegraph  Co.,  148  Pa.  117 ;  City 
of  Chester  v.  Phila.,  Reading  &  Pottsville  Telegraph  Co.,  148. 
Pa.  120. 

Opinion  by  Mb.  Justice  Mitghbll,  May  27, 1901: 

Two  questions  were  raised  in  the  court  below,  first  whether 
plaintiff  had  legally  acquired  the  rights  of  the  Citizens'  Water 
Company  to  lay  water  pipes  in  the  borough  of  Darby.  This 
was  decided  by  the  court  in  favor  of  the  appellant.  It  there- 
fore does  not  arise  on  this  appeal  and  we  express  no  opinion 
upon  it. 

The  second  question  was  whether  the  ordinance  regulating 
the  making  of  openings,  laying  pipes,  etc.,  in  the  streets  of  the 
borough,  was  a  reasonable  exercise  of  the  police  power  and  there- 
fore binding  on  the  plaintiff.  We  affirm  the  judgment  upon  the 
opinion  of  the  court  below  on  this  point. 

Judgment  affirmed. 


Irwin  c.  Harris,  Appellant. 

CwUract^ExeeuUd  catUract^Rescissian^Fraud. 

Where  a  suit  is  based  on  fraud  committed  by  defendant  in  appropriating 
to  himself  money  placed  in  his  hands  for  an  investment,  and  furnishing 
plaintiff  with  fraudulent  copies  and  assignments  of  moi-tgages  to  represent 
the  money,  the  defendant  will  not  be  heard  to  allege  that  on  the  discovery 
of  the  fraud  the  plaintiff  was  bound  either  to  ratify  or  rescind  the  transac- 
tion within  a  reasonable  time,  and  that  his  failure  to  do  so  is  evidence  of 
affirmance  or  acquiescence.  In  such  a  case  the  transaction  had  lost  its 
contractual  character  and  become  a  tort,  and  an  action  at  any  time  within  - 
the  statatoiy  period  of  limitation  was  the  most  effectual  rescission. 


Digiti 


ized  by  Google 


406  IRWIN  V.  HARRIS. 

Statement  of  Facts— Points.  [199  Pa. 

Argued  Feb.  11,  1901.  Appeal,  No.  86,  Jan.  T.,  1901,  by 
defendant,  from  judgment  of  C.  P.  Chester  Co.,  April  T.,  1899, 
No.  36,  on  verdict  for  plaintiff  in  case  of  Benjamin  Irwin  v. 
William  S.  Harris.  Before  Mitchbll,  Fell,  Bbown,  Msa- 
TREZAT  and  Potter,  J  J.    Affirmed. 

Trespass  for  wrongful  conversion  of  money.  Before  Hbicp- 
HILL,  P.  J. 

At  the  trial  the  plaintiff  produced  evidence  which  tended  to 
show  that  plaintiff  had  given  to  defendant  f  1,925  for  an  in- 
vestment, and  that  the  defendant  had  furnished  plaintiff  with 
fraudulent  copies  and  assignments  of  mortgages  to  represent 
the  money.  Defendant  claimed  that  all  that  plaintiff  asked  for 
was  copies  of  certain  mortgages  and  assignments  from  the  rec- 
ord, and  that  he  had  furnished  these.  It  appeared  that  the' 
mortgages  in  question  had  belonged  to  the  estate  of  A.  Taylor 
Hoopes.  After  Hoopes's  death,  one  Bradley  produced  a  paper 
which  purported  to  be  a  will,  but  was  subsequently  decided  to 
be  a  forgery.  Harris  took  an  assignment  of  the  mortgages  from 
Bradley,  and  subsequently  prepared  an  assignment  from  him- 
self to  plaintiff.  These  assignments  he  placed  of  record,  and 
subsequently  wrote  to  plaintiff  "  Everything  is  complete  on 
the  record."  Plaintiff  understood  that  the  papers  represented 
valid  securities.  Defendant  admitted  that  he  had  appropriated 
nearly  all  of  the  money  which  he  had  received  from  plaintiff  to 
his  own  use. 

Defendant  presented  these  points : 

1.  If  the  jury  should  find  that  there  was  actual  or  constmo- 
tive  fraud  in  the  sale  of  these  mortgages,  it  was  the  duty  of 
Benjamin  Irwin  upon  his  becoming  acquainted  with  such  fraud, 
to  ratify  or  rescind  his  contract  with  William  S.  Harris  within 
a  reasonable  time,  and  lapse  of  time  is  evidence  to  show  that 
he  intended  to  ratify  and  affirm  it,  increasing  in  strength  as 
the  recission  is  delayed. 

Answer :  I  am  unable  to  affirm  that  point,  and  therefore  re- 
fuse it.  I  am  unable  to  see  how  an  executed  contract,  in 
which  the  money  has  been  appropriated  and  used,  can  be  re- 
scinded. [1] 

2.  If  the  jury  should  find  that  there  was  actual  or  construc- 
tive fraud  in  the  sale  of  these  mortgages  by  William  S.  Harris, 
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and  that  Benjamin  Irwio,  after  acquiring  knowledge  of  such 
fraud,  did  not  rescind  or  disaffirm  his  contract  with  the  said 
William  S.  Harris  within  a  reasonable  time  thereafter,  he  will 
be  presumed  to  have  ratified  it.  Antwer :  I  am  unable  to  af- 
firm that  point,  and  it  is '  therefore  refused  for  the  reasons 
already  given.  [2] 

Verdict  and  judgment  for  plaintiff  for  $2,628.39.     Defend- 
ant appealed. 

JErron  aaigned  were  (1, 2)  above  instructions,  quoting  them* 

W.  S.  Harrisj  for  appellant. 

J.  Frank  K  Sauie^  for  appellee. 

Opinion  by  Mb.  Justice  Mitchell,  May  27, 1901 : 
Plaintiff's  suit  is  based  on  fraud  committed  by  defendant  in 
appropriating  to  himself  money  placed  in  his.  hands  for  invest- 
ment and  furnishing  plaintiff  with  fraudulent  copies  and  as- 
signments of  mortgages  to  represent  the  money.  Under  a 
charge  putting  the  burden  of  proof  fully  upon  the  plaintiff, 
the  jury  have  found  the  fraud.  The  facts  are  scarcely  dis- 
puted, but  appellant  complains  of  error  in  the  refusal  to  affirm 
his  point  that  on  the  discovery  of  the  fraud  the  plaintiff  was 
bound  either  to  ratify  or  rescind  the  transaction  within  a  reason- 
able time,  and  his  failure  to  do  so  was  evidence  of  affirmance 
or  acquiescence.  As  was  well  said  by  the  learned  judge  be- 
low, it  is  difficult  to  "see  how  an  executed  contract  in  which 
the  money  has  been  paid  over,  appropriated  and  used,  can  be 
rescinded  by  notice.*'  The  transaction  had  lost  its  contractual 
character  and  become  a  tort,  and  an  action  at  any  time  within 
the  statutory  period  of  limitation  was  the  most  effectual  re- 
scission. 

Judgment  affirmed. 
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'*4i8(?^  McParlan  v.  Pennsylvania  Railroad  Company, 

J?!?^  Appellant. 

Negligenee-^McuUr  and  servarU— Railroads— Tre^^ass  by  employee  aui- 
aide  of  line  of  duty. 

For  a  wilful  or  intentional  trespass  by  an  employee  outside  of  the  line 
of  iiis  duty  under  his  employment  it  is  settled  that  the  employer  is  not 
responsible,  even  though  it  be  committed  while  the  servant  is  in  the  ex- 
ercise of  his  employment.  But  in  the  latter  case,  its  wilful  and  separate 
character  must  appear. 

In  an  action  against  a  railroad  company  where  the  plaintiff,  an  intend- 
ing passenger,  declares  as  for  an  unprovoked  assault  upon  him  by  the  con- 
ductor as  he  was  about  to  enter  a  train,  and  the  defense  is  a  total  denial 
of  the  assault,  a  verdict  for  the  plaintiff  will  be  sustained,  notwithstanding 
the  declaration  as  for  an  unprovoked  assault,  where  there  is  evidence  that 
what  the  conductor  did  was  not  only  in  the  course  of  his  employment,  but 
in  the  supposed  performance  of  his  duty  in  the  orderly  management  of  the 
passengers  leaving  and  entering  its  train. 

Argued  Feb.  12, 1901.  Appeal,  No.  323,  Jan.  T.,  1901,  by 
defendant,  from  judgment  of  C.  P.  Chester  Co.,  Oct.  T.,  1899, 
No.  48,  on  verdict  for  plaintiff,  in  case  of  John  D.  McFarlan 
y.  Pennsylvania  Railroad  Company.  Before  Mitchell,  Fell, 
Bbown,  Mestbbzat  and  Potter,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  an  assault  by  a  conductor. 
Before  Butler,  J. 

At  the  trial  plaintiff  produced  evidence  which  tended  to 
show  that  on  August  2, 1899,  as  he  was  about  to  enter  a  car 
at  Frazer  station,  the  conductor  on  the  train  seized  him  by  the 
back  of  his  coat  collar  and  threw  him  to  the  ground,  injuring 
him  severely.  One  of  the  witnesses  testified  that  when  the 
conductor  caught  hold  of  plaintiff,  he  said,  '^  Stay  off  until  the 
people  get  out."  The  conductor  when  on  the  stand  denied  that 
he  had  touched  the  plaintiff,  or  had  in  any  way  interfered  with 
him  in  the  manner  described. 

Defendant  presented  the  following  points : 

1.  Under  all  the  evidence  in  this  case  the  plaintiff  cannot 
recover  in  the  present  form  of  action. 

2.  To  maintain  the  present  action  the  plaintiff  must  show 
that  the  injuries  received  by  him  were  committed  by  the  com- 
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mand  of  the  Pennsylvania  Railroad  Company,  defendant,  or 
with  its  assent. 

8.  There  is  no  evidence  in  this  case  to  show  that  the  Penn- 
sylvania Railroad  Company,  defendant,  in  any  manner  or  form 
commanded,  authorized  or  permitted  the  act  complained  of  by 
the  plaintiff. 

4.  Under  all  the  evidence  in  this  case  the  verdict  of  the  jury 
must  be  for  the  defendant 

The  court  answered  the  above  points  as  follows : 

In  answer  to  all  of  these  points  we  say  that  they  are  dis- 
afiBrmed.  It  is  admitted  that  the  man  whose  alleged  failure  of 
duty  toward  the  plaintiff  caused  the  alleged  injury  was  the  de- 
fendant's conductor  at  the  time  of  the  alleged  wrong,  in  charge 
of  the  loading  of  passengers.  If  this  conductor  behaved  as  the 
plaintiff  has  sought  to  establish,  if  he  negligently  or  improperly 
caused  the  plaintiff  to  fall  from  the  steps  of  the  car  while  he 
was  in  the  act  of  boarding  the  train,  then  he  misconducted  him- 
self, failed  in  the  discharge  of  his  duty  toward  the  plaintiff 
while  acting  within  the  scope  of  his  employment,  and  the  de- 
fendant is  responsible  for  his  conduct,  and  damages,  under 
these  circumstances,  if  they  have  been  suffered,  may  be  recov- 
ered in  this  suit. 

Verdict  and  judgment  for  plaintiff  for  $5,959.  Defendant 
appealed. 

Errors  asBigned  were  (1-5)  above  points  and  the  answers 
thereto. 

John  J.  Pinkertonj  for  appellant. — For  an  unauthorized  wil- 
ful and  wanton  assault,  such  as  the  plaintiff  declared  for  and 
such  as  we  must  now  conclusively  assume  that  the  jury  have 
found,  committed  by  a  servant,  the  master  is  not  liable :  M'- 
Manus  v.  Crickett,  1  East's  Rep.  106 ;  Lyons  v.  Martin,  8 
Adolphus  &  Ellis,  512 ;  Roe  v.  Birkenhead,  etc.,  Ry.  Co.,  7 
Ecxh.  36 ;  Mitchell  v.  Crassweller,  13  C.  B.  237 ;  Fox  v.  North- 
em  Liberties,  3  W.  &  S.  103;  Yerger  v.  Warren,  81  Pa.  319; 
Snodgrass  v.  Bradley,  2  Grant,  43 ;  Pittsburg,  etc..  Pass.  Ry. 
Co.  V.  Donahue,  70  Pa.  119 ;  Towanda  Coal  Co.  v.  Heeman,  86 
Pa.  418 ;  Allegheny  Valley  R.  R.  Co.  v.  McLain,  91  Pa.  442 ; 
Pennsylvania  Co.  v.  Toomey,  91  Pa.  256 ;  Wilson  v.  Donaghy, 
7  Phila.  153;  Rudgeair  v.  Reading  Traction  Co.,  180  Pa.  338. 
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A  railroad  company  is  not  responsible  for  injaries  arising 
from  a  malicious  and  wilful  trespass  committed  by  its  servant 
simply  because  the  servant  was  at  the  time  in  the  service  of 
the  company.  Tlie  trespass  must  be  committed  in  the  course 
of  his  service,  and  by  the  authority  or  command  of  the  com- 
pany :  Pennsylvania  Co.  v.  Toomey,  91  Pa.  266 ;  Pittsburgh, 
Allegheny  &  Manchester  Pass.  Ry.  Co.  v.  Donahue,  70  Pa.  119 ; 
Allegheny  Valley  R.  R.  Co.  v.  McLam,  91  Pa.  442;  Rudgeair 
V.  Reading  Traction  Co.,  180  Pa.  338. 

Thomas  W.  Pierce  and  Wilmer  W.  MacElree^  for  appellee. — 
The  master  is  liable  for  the  conduct  of  his  servant  within  the 
course  of  his  employment :  Drew  v.  Peer,  93  Pa.  240 ;  Phila. 
Tract.  Co.  v.  Orbann,  119  Pa.  87 ;  Pittsburg  R.  R.  Co.  v.  Lyon, 
123  Pa.  140 ;  Lake  Shore  R.  R.  Co.  v.  Rosenzweig,  113  Pa.  585 ; 
Schimpf  V.  Harris,  185  Pa.  46;  Jaggard  on  Torts,  p.  261; 
Craker  v.  Chicago  &  Northwestern  Railroad  Co.,  86  Wis.  657. 

The  plaintiff's  statement  contains  all  the  allegations  essen- 
tial to  an  action  on  the  case :  Drew  v.  Peer,  98  Pa.  284. 

Opinion  by  Mr.  Justice  Mitchell,  May  27, 1901: 
For  a  wilful  or  intentional  trespass  by  an  employee  outside 
of  the  line  of  his  duty  under  his  employment  it  is  settled  that 
the  employer  is  not  responsible,  even  though  it  be  committed 
while  the  servant  is  in  the  exercise  of  his  employment.  But 
in  the  latter  case,  its  wilful  and  separate  character  must  appear. 
Plaintiff  declared  for  an  unprovoked  assault  upon  him  by 
the  conductor  as  he  was  about  to  enter  the  train  and  the  de- 
fense was  a  total  denial  that  any  such  assault  took  place.  Ap- 
pellant now  argues  that  as  the  jury  have  found  in  the  plaintiff^s 
favor  that  the  assault  was  committed,  we  must  take  the  plain- 
tiff's version  of  it,  and  that  makes  out  a  clear  case  of  wilful 
and  unprovoked  trespass  outside  the  line  of  the  conductor's 
emplo}rment.  But  this  view  ignores  some  of  the  evidence. 
The  jury  were  bound  in  finding  their  verdict  to  consider  and 
determine  not  only  the  fact  of  the  assault  but  also  its  character 
and  the  circumstances  under  which  it  was  made.  The  plaintiff 
testified  that  he  was  an  intending  passenger  and  was  in  the  act 
of  entering  the  car.  Prima  facie,  therefore,  he  was  within  the 
authority  and  control  of  the  conductor  in  the  course  of  his 
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employment,  and  there  was  other  testimony  to  the  same  effect. 
Thus  Mrs.  Barton,  a  witness,  testified  that  when  the  conductor 
caught  hold  of  the  plaintiff  he  said :  "  Stay  off  until  the  people 
get  out."  This  was  evidence  that  what  the  conductor  did  was 
not  only  in  the  course  of  his  employment  but  in  the  supposed 
performance  of  his  duty  in  the  orderly  management  of  the  pas- 
sengers leaving  and  entering  the  train.  If  in  so  doing  he  used 
unnecessary  violence  the  employer  would  be  liable,  and  the 
jury  have  so  found. 
Judgment  afi&rmed* 


199         4111 
219        »344l 


People's  Telephone  and  Telegraph  Company  v.  Berks 
and  Dauphin  Turnpike  Boad^  Appellant. 

Tekphane  eompanies-^Telegraph  campanies^Tumpike  road  eompaniea 
^Act$  of  April  29.  1874,  P.  L.  73.  May  1.  1876,  P.  L,  90,  and  June  26. 
1885,  P.  L.  164. 

A  statute  applicable  to  telegraph  companies  is  also  applicable  to  tele- 
phone companies. 

A  tarnpiko  road  when  used  by  the  public  is  a  public  highway,  and  under 
the  act  of  April  29,  1874,  a  telephone  company  may  locate  and  construct 
a  line  of  telegraph  poles  and  wire  upon  a  turnpike  road,  provided  that 
such  looadon  and  construction  does  not  incommode  the  public  use  of  the 
road. 

Argued  Feb.  18, 1901.  Appeal,  No.  90,  Jan.  T.,  1901,  by 
defendant,  from  decree  of  C.  P.  Lebanon  Co.,  Equity  Docket, 
1899,  No.  4,  on  bill  in  equity  in  case  of  the  People's  Telephone 
and  Telegraph  Company  v.  The  President,  Managers  and  Com- 
pany of  the  Berks  and  Dauphin  Turnpike  Road.  Before 
McCoLLUM,  C.  J.,  Beowk,  Mestbszat  and  Potter,  JJ. 
Affirmed. 

Bill  in  equity  for  an  injunction. 

Ehbgood,  p.  J.,  filed  the  following  opinion : 
The  plaintiff  is  a  corporation,  duly  incorporated  on  March  29, 
1897,  under  the  general  corporation  act,  approved  April  29, 
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1874,  and  its  supplements,  '^  for  the  purpose  of  erecting  and 
constructing,  maintaining,  purchasing,  leasing  and  operating 
telephone  and  telegraph  lines  and  exchanges  in  and  through 
the  city  of  AUentown,  and  county  of  Lehigh  and  vicinity,  and 
the  other  several  counties  in  the  state  of  Pennsylvania,  with  the 
right  to  make  connections  for  the  purpose  of  its  business  with 
other  similar  lines  in  the  several  counties  of  said  state  and  other 
states  and  for  the  transaction  of  any  business  in  which  the  trans- 
mission of  electricity  over  and  through  wires  or  cables  may  be 
applied  for  any  useful  purpose." 

By  ordinance  duly  passed  and  approved  September  3,  1897, 
the  proper  municipal  authorities  of  the  city  of  Lebanon  gave 
permission  to  the  plaintiff  company  to  erect  poles  and  run  wires 
on  the  same  over  the  streets,  lanes  and  alleys  of  the  said  city 
of  Lebanon,  and  during  the  year  1898,  in  the  location  of  its 
lines,  the  plaintiff  company  proceeded  to  construct  a  line  through 
the  city  and  county  of  Lebanon. 

The  defendant  company  is  a  corporation,  duly  incorporated 
under  and  by  virtue  of  the  act  of  general  assembly  of  the  com- 
monwealth of  Pennsylvania,  approved  March  2, 1806,  and  its 
several  supplements,  for  the  purpose  of  making  an  artificial  road 
from  the  Schuylkill  river  at  Reading,  in  the  county  of  Berks,  to 
or  near  Hummelstown  in  the  county  of  Dauphin,  which  it  located 
and  constructed  and  since  its  completion  maintains  and  operates 
as  a  public  highway,  and  which  traverses  the  said  city  and 
county  of  Lebanon. 

The  plaintiff  company  has  located  a  line,  connecting  wiUi 
their  constructed  line  in  the  said  city  of  Lebanon,  from  a  point 
in  the  township  of  North  Lebanon,  near  the  comer  of  Front 
street,  in  the  said  city  of  Lebanon,  and  the  Berks  and  Dauphin 
turnpike  road,  to  the  village  of  Avon  in  said  township,  close  to 
the  fence  on  the  north  side  of  said  turnpike  road,  but  not  on  the 
traveled  part,  nor  on  the  roadbed  thereof,  and  in  line  with 
the  poles  of  the  Western  Union  Telegraph  Company,  The 
poles  proposed  to  be  erected  by  the  plaintiff  company  to  be  ten 
feet  higher  than  those  of  said  telegraph  com[>any. 

The  plaintiff  company  proceeded  to  erect  its  poles  on  the  line 
located  as  above  set  forth.  The  first  pole  was  put  up  at  the 
comer  of  said  turnpike  road  and  the  first  road  running  north 
beyond  the  railway  crossing  at  Avon,  and  other  poles  were  dis- 
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tributed  along  said  located  line.  On  December  20, 1899,  tiie 
defendant  company  cut  down  and  removed  the  said  pole  erected 
by  the  plaintiff,  and  also  removed  a  number  of  other  poles  which 
the  plaintiff  intended  to  use  in  the  construction  of  its  located 
line,  and  the  defendant  company  has  expressed  its  determina- 
tion and  intention  to  resist  the  erection  of  any  poles  along  the 
line  of  said  turnpike  road  located  as  aforesaid,  and  has  threat- 
ened to  cut  down  and  remove  any  poles  which  the  plaintiff  may 
erect,  and  which  are  necessary  for  the  purpose  of  operating  said 
telephone  line. 

The  erection  and  construction  of  the  proposed  telephone  line 
on  the  line  as  located  on  the  north  side  of  said  turnpike  road 
by  the  plaintiff  company  will  not  incommode  the  public  use  and 
travel  on  the  said  turnpike. 

The  authority  under  which  the  plaintiff  proposes  to  erect  its 
telephone  line  on  defendant  company's  turnpike  road  is  statu- 
tory, and  the  statutes  are  applicable :  The  general  corporation 
act  of  April  29, 1874,  which  in  section  83  provides  as  follows : 
The  charter  for  the  incorporation  of  a  company  to  maintain  a 
telegraph  line  shall  in  addition  to  what  is  hereinbefore  required, 
abo  state: 

1.  The  general  route  of  the  line  of  telegraph. 

2.  The  points  to  be  connected. 

Clause  1.  Such  incorporation  shall  be  authorized,  when  in- 
corporated as  hereinbefore  provided,  to  construct  lines  of  tele- 
graph along  and  upon  any  of  the  public  roads,  streets,  lands  or 
highways,  or  across  any  of  the  waters  within  the  limits  of  this 
state,  by  the  erection  of  the  necessary  fixtures,  including  posts, 
piers  or  abutments  for  sustaining  the  cords  or  wires  of  such 
lines,  but  the  same  shall  not  be  so  constructed  as  to  incommode 
tiie  public  use  of  said  roads,  streets  or  highways,  or  injuriously 
interrupt  the  navigation  of  said  waters ;  and  this  act  shall  not 
be  so  construed  as  to  authorize  the  construction  of  a  bridge 
across  any  of  the  waters  of  this  state. 

Section  3  of  the  Act  of  May  1, 1876,  P.  L.  90,  which  pro- 
vides :  That  in  lieu  of  the  requirements  of  the  first  paragraph 
of  the  33d  section  of  the  act  to  which  this  is  supplementaiy, 
approved  April  29,  1874,  the  charter  for  the  incorporation  of 
companies  under  the  provisions  of  this  act  shall  state : 

1.  In  what  counties  in  this  state  it  is  proposed  fo  cany  on 
business: 
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2.  In  what  other  states  it  is  proposed  to  carry  on  business. 

And  the  4th  section  of  said  act  as  amended  by  the  Act  of 
June  25, 1885,  P.  L.  164,  which  provides :  That  before  the  ex- 
ercise of  any  of  the  powers  given  under  this  act,  application 
shall  first  be  made  to  the  municipal  authorities  of  the  city,  town 
or  borough  in  which  it  is  proposed  to  exercise  said  powers,  for 
permission  to  erect  poles  or  run  wires  on  the  same,  or  over  or 
under  any  of  the  streets,  lanes  or  alleys  of  said  city,  town  or 
borough,  whicli  permission  shall  be  given  by  ordinance  only, 
and  may  impose  such  conditions  and  regulations  as  the  munici- 
pal authorities  may  deem  necessary. 

The  municipal  authorities  as  contemplated  by  the  act  of  as- 
sembly, whose  permission  must  be  obtained  by  ordinance  before 
a  telephone  company  can  exercise  any  of  the  powers  given 
under  said  act,  are  such  as  have  power  to  pass  ordinances,  and  do 
not  include  individuals,  townships  and  incorporated  towns  nor 
turnpike  companies. 

The  provisions  of  these  several  acts  of  assembly  apply  to  tele- 
phone companies  as  well  as  to  the  telegraph  companies. 

Judge  Rice  in  Central  Penna.  Telephone  &  Supply  Company 
V.  Wilkes-Barre  and  West  Side  Ry.  Co.,  11  Pa.  C.  C.  R  418, 
says :  *'  A  telephone  is  now  regarded  as  a  species  of  telegraph; 
hence  it  has  been  held  that  a  statute  applicable  to  the  incor- 
poration of  telegraph  companies  may  be  deemed  to  apply  to 
telephone  companies  although  the  latter  are  not  named." 

Judge  SiMONTON,  in  Commonwealth  v.  Penna.  Telephone 
Co.,  42  Leg.  Int.  180,  held  that  a  telephone  company  incorpo- 
rated under  the  act  of  1874,  and  its  supplement  of  1876,  is  a 
telegraph  company  within  the  meaning  of  the  revenue  act  of 
1879. 

In  25  Am.  &  Eng.  Ency.  of  Law,  p.  746,  it  is  stated  that  "as 
a  rule  a  statute  concerning  telegraphs,  in  the  absence  of  special 
controlling  conditions,  may  apply  to  telephones  as  well."  And 
this  rule  is  sustained  by  a  number  of  citations  in  the  notes  on 
the  same  page.  That  the  highways  of  the  state  are  within  the 
control  of  the  legislature  is  well  settled.  The  legislature  has 
full  power  and  jurisdiction  over  the  highways  of  the  state  and 
may  consent  to  their  use  by  legislative  enactment  for  the  pur- 
poses of  telephone  lines  as  a  means  to  facilitate  communications 
in  the  daily  tmnsactions  of  business,  not  only  between  the  citi- 
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zens  of  the  same  community,  but  of  citizens  of  one  communitj 
with  those  of  another,  and  thereby  accommodating  the  public  at 
large. 

The  defendant  company's  turnpike  road  was  located  and  con- 
structed by  virtue  of  legislatiye  enactment  and  for  public  pur- 
poses, and  as  we  said  in  Northern  Central  R.  R.  Co.  v.  Com., 
90  Pa.  306,  '*  It  differs  from  a  common  highway  in  the  fact  that 
it  is  not  constructed,  in  the  first  instance,  at  the  public  expense, 
and  the  cost  of  construction  is  reimbursed  by  the  payment  of 
toll  imposed  by  authority  of  law.  Its  use  is  common  to  all  who 
comply  with  the  law.  Common  understanding  and  public  use 
unite  in  requiring  us  to  hold  that  a  turnpike  is  a  public  highway." 

A  turnpike  road  can  be  constructed  and  opened  under  au- 
thority of  hfw  only.  When  used  by  the  public  it  becomes  a 
public  highway :  Pittsburg,  etc.,  R.  R.  Co.  v.  Com.,  104  Pa. 
683.  Judge  Rice  in  McManus's  Appeal,  5  Pa.  Superior  (^t. 
65,  says :  ^'  Nothing  is  better  established  than  that  a  turnpike 
road  is  a  public  highway,  and  every  traveler  has  the  same  right 
to  use  it  upon  payment  of  toll  established  by  law  as  he  would 
have  to  use  any  other  public  highway." 

The  plaintiff  company,  therefore,  is  authorized  under  the  laws 
of  the  commonwealth  to  locate  and  construct  a  telephone  line 
on  the  public  highway,  known  as  the  Berks  and  Dauphin  Turn- 
pike Road,  in  the  county  of  Lebanon,  and  if  located  and  con- 
structed so  as  not  to  incommode  the  public  use  of  said  highways ; 
the  defendant  company  cannot  be  permitted  to  interfere  with 
its  construction  and  operation  as  threatened.  What  has  al- 
ready been  done  by  the  defendant  by  way  of  interfering  with 
plaintiff  in  its  construction  of  its  telephone  line  can  be  compen- 
sated in  damages  and  a  court  of  equity  would  not  interfere,  but 
what  is  threatened  by  the  defendant  to  be  done  if  the  plaintiff 
proceeds  to  do  what  under  the  law  it  has  a  right  to  do,  viz: 
erect  and  construct  its  telephone  line  as  located,  demands  the 
exercise  of  the  restraining  power  of  the  court  and  warrants  in- 
terference by  injunction. 

And  now,  February  15, 1900,  tiie  above  cause  came  on  to  be 
heard  on  January  26,  1900,  on  bill,  answer  and  proofs,  it  is 
ordered,  adjudged  and  decreed  as  follows :  That  the  defendant 
corporation,  its  officers,  managers,  agents  and  employees,  it, 
they  and  each  of  them  are  hereby  restrained  and  enjoined  here- 
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after  from  cutting  down,  overthrowing  and  removing  any  of  its 
poles  and  fixtures  which  the  plaintiff  may  erect  to  sustain  the 
wires  of  its  proposed  line  and  from  interfering  with  the  erection 
or  maintenance  by  the  plaintiff  of  said  poles  and  fixtures  along 
the  north  side  of  said  turnpike  road  close  to  the  fence,  not  on 
the  traveled  part  nor  on  the  roadbed  thereof  nor  at  any  place 
which  will  not  incommode  the  public  use  and  travel  on  said 
public  highway.  It  is  further  ordered  that  the  defendant  pay 
the  costs  of  this  proceeding. 

Error  assigned  was  the  decree  of  the  court. 

Cyrtu  G.  Derr^  with  him  Qrant  Wetdmany  Jr^  for  appel- 
lant— The  appellee  telephone  company  does  noi;  under  the 
acts  of  assembly  applicable  to  it,  possess  the  unqualified  right 
to  erect  poles  upon  and  string  wires  over  and  along  the  appel- 
lant's turnpike :  Huntingdon,  etc.,  Turnpike  Co.  v.  Wallace, 
8  Watts,  316. 

The  acts  of  assembly  relating  to  telegraph  companies,  inters 
preted  in  the  light  of  the  usual  canons  of  construction,  give  to 
telephone  companies  no  right  to  erect  their  poles  on  a  turnpike 
owned  by  and  in  the  possession  of  a  turnpike  corporation :  Kep- 
ner  v.  Com.,  40  Pa.  124. 

If,  upon  any  theory,  the  appellee  corporation  has  the  right  to 
erect  its  poles  upon  the  appellant  corporation's  turnpike,  the 
court  below  should  have  provided  in  its  decree  for  the  giving 
of  security  to  the  appellant  corporation  for  any  damages  that 
might  result  from  the  exercise  of  such  right  by  the  appellee 
corporation. 

Thomas  H.  Capp^  with  him  S.  P.  Lights  for  appellee. — Tele- 
phone companies  are  included  in  the  8d  clause  of  section  88 
of  the  corporation  act  of  1874 :  Bell  Tel.  Co.  v.  Com.,  3  AtL 
Repr.  825;  Wisconsin  Tel.  Co.  v.  Oshkosh,  62  Wis.  32;  Com. 
V.  Penna.  Tel.  Co.,  2  Dauphin  County  Rep.  67 ;  Central 
Penna.  Tel.  &  Supply  Co.  v.  WUkes-Barre  &  West  Side  Ry. 
Co.,  11  Pa.  C.  C.  R.  418 ;  Thompson  on  Electricity,  sec.  101. 

The  Berks  and  Dauphin  Turnpike  Road  comes  within  the  pro- 
visions of  the  act  of  1874  and  its  several  supplements,  and  is  a 
public  highway  within  the  meaning  of  said  acts  of  assembly : 
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Northern  Central  Ry.  Co.  v.  Com.,  90  Pa.  800 ;  Pittsburg,  Mo- 
Keesport  &  Youghiogheny  R.  R.  Co.  v.  Com.,  104  Pa.  683 ; 
McManus's  App.,  6  Pa.  Superior  Ct.  65;  Berks  &  Dauphin 
Turnpike  Road  v.  Lebanon  Steam  Co.,  6  Pa.  C.  C.  R.  864 ;  Case 
of  Phila.  &  Trenton  R.  R.  Co.,  6  Whart.  26 ;  Reed  v.  City  of 
Erie,  79  Pa.  846 ;  Com.  v.  Erie  &  North-East  R.  R.  Co.,  27 
Pa.  889-,  Lockhart  v.  Craig  St.  Ry.  Co.,  139  Pa.  419. 

Pbb  Ctjbiam,  May  27, 1901 : 

On  a  careful  consideration  of  this  case  the  decree  is  affirmed 
on  the  opinion  of  the  court  below. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 


Fidelity  Building  and  Loan  Association  of  Lebanon  ».       jisc^ 

Uhler. 

8heriff^8  sale — Setting  aside  scUe^Inadeqtutcy  of  price^MisdescripHon 
— Mistake  ofaUomey. 

A  sheriff^s  sale  of  real  estate  will  be  set  aside  where  it  appears  that  the 
property  sold  for  $50.00  while  it  was  worth  $3,000,  that  there  was  a  ma- 
terial misdescription  of  the  real  estate  by  the  sheiiff,  that  the  attorney 
representing  the  exceptant  to  the  sale  was  under  a  misapprehension  as  to 
what  liens  were  discharged,  and  that  the  exceptant  at  a  resale  would  bid 
over  $3,000. 

Argued  Feb.  18, 1901.  Appeal,  No.  871,  June  T.,  1898,  by 
E^ra  Meyer,  purchaser,  from  order  of  C.  P.  Lebanon  County, 
June  T.,  1898,  No.  137,  making  absolute  a  rule  to  set  aside  a 
sheriffs  sale,  in  case  of  The  Fidelity  Building  and  Loan  Associa- 
tion of  Lebanon,  Pa.,  v.  John  Uhler.  Before  McColltim,  C.  J., 
Fell,  Browk,  Mbstrbzat  and  Pottbb,  JJ.    Affirmed. 

Rule  to  set  aside  sheriffs  sale. 

Ehboood,  p.  J.,  filed  the  following  opinion: 

The  sheriff  sold  the  property  of  the  above  named  defendant 

npon  a  writ  of  fieri  facias,  issued  out  of  the  court  of  common 

pleas  of  Lebanon  county. 
Vol.  cxcix — 27 
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The  depositions  before  us  show  that  a  property,  worth  at  least 
$3,000,  was  sold  for  $50.00.  It  is  to  be  regretted  that  in  a  case 
like  the  present  the  court  is  powerless  to  grant  relief  on  the 
ground  of  inadequacy  of  price  alone.  If  there  were  no  other 
reasons  why  this  sale  should  be  set  aside,  the  property  of  the 
debtor,  who  for  the  time  was  perhaps  rendered  financially  help- 
less, would  be  taken  from  him  and  the  indebtedness  for  which 
it  was  sold  would  still  remain  unpaid. 

In  Ritter  v.  Getz,  161  Pa.  650,  the  court  says :  "  The  price 
was  grossly  inadequate,  and  the  court  was  at  liberty  to  seize 
upon  any  other  circumstances  in  order  to  give  relief."  There 
are  other  circumstances  and  irregularities  that  must  be  consid- 
ered by  the  court. 

Justice  Gebbn  in  Media  Title  &  Trust  Co.  v.  Kelly,  185  Pa. 
183,  says :  ^'  In  a  clear  case  of  inadequacy  of  price,  the  court 
will  seize  hold  of  a  slight  irregularity  to  set  aside  the  sale." 

The  second  exception  relates  to  want  of  a  proper  description 
of  the  real  estate  by  the  sheriff.  The  lot  is  described  as  being 
twenty-three  feet  by  200  feet.  "  The  improvements  consist  of 
a  three-story  brick  building,  twenty-three  feet,  four  inches  by 
forty-six  feet,  six  inches ;  one-story  frame  addition,  twenty-three 
feet  and  four  inches  by  forty-two  feet  and  six  inches." 

The  lot,  however,  under  the  testimony,  in  front  is  also  twenty- 
three  feet  and  four  inches,  title  to  which  was  acquired  by  two 
separate  deeds.  That  part  of  the  lot  described  by  the  sheriff 
being  one  purchase,  and  the  four  inches  additional  another  pur- 
chase. If  no  exceptions  had  been  filed,  it  is  quite  likely  that 
the  purchaser  would  have  received  a  deed  from  the  sheriff  for 
a  lot  twenty-three  feet  by  200  feet,  with  a  building  ei-ected  there- 
on four  inches  wider  than  the  lot. 

We  deem  the  misdescription  sufficient  to  be  noticed  by  the 
court.  The  description  of  the  improvements  is  very  unsatis- 
factory, to  say  the  least.  It  is  further  alleged,  and  we  so  find, 
that  the  attorney  who  represented  the  exceptant  at  the  sale  was 
under  the  impression  that  the  real  estate  in  question  was  being 
sold  on  a  different  writ  from  that  upon  which  it  was  sold,  and 
that  the  mortgage  held  by  the  plaintiff,  which  was  a  lien  on  said 
property,  was  not  discharged.  Whereas,  in  fact  the  property 
was  sold  upon  a  fieri  facias  issued  upon  a  judgment,  entered 
upon  a  bond  with  warrant  of  attorney  to  confess  judgment^ 
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which  was  secured  by  the  said  mortgage  of  said  plaintiff.  The 
plaintiff's  attorney  having  issued  both  writs,  should  have  been 
aware  of  what  projwrty  was  being  sold  under  each  writ,  but 
he  says  he  was  laboring  under  a  wrong  impression,  otherwise 
he  would  have  bid,  and  would  now  bid,  over  $8,000. 

Justice  Lbwis  in  Cummings's  Appeal,  23  Pa.  513,  says :  "  The 
object  of  a  sheriff's  sale  is  the  conversion  of  the  debtor's  estate 
into  money  for  the  payment  of  debts.  It  is  the  policy  of  the 
law  that  the  highest  price  should  be  obtained  at  the  least  ex- 
pense. It  is  against  the  interest  of  debtors  and  creditors  that 
the  property  should  be  sold  for  less  than  its  value." 

If  this  sale  were  confirmed,  neither  the  debtor  nor  his  cred- 
itors would  derive  any  benefit  from  the  property  sold.  The 
misdescription  and  want  of  a  fuller  description  as  well,  and  mis- 
apprehension of  counsel  for  plaintiff,  taken  with  gross  inade- 
quacy of  price,  or  rather  with  no  price  above  sheriff's  costs,  we 
think  fully  warrants  us  to  refuse  to  confirm  this  sale. 

And  now,  July  30,  1900,  rule  made  absolute  and  sale  set 
aside. 

Error  <u$igned  was  the  order  of  the  court. 

John  Benson^  for  appellant. — ^A  sheriff's  sale  cannot  be  set 
aside  for  mere  inadequacy  of  price :  HoUister  v.  Vanderlin,  165 
Pa.  248 ;  Cake  v.  Cake,  156  Pa.  47 ;  Young's  Appeal,  2  Pa. 
&  W.  880. 

George  B.  Schoek  and  Thoman  H.  Capp^  for  appellee,  were  not 
heard. 

Feb  Cxtbiam,  May  27, 1901 : 

This  was  a  proceeding  to  set  aside  a  sheriff's  sale  of  real  es- 
tate worth  at  least  $3,000,  and  sold  for  150.00.  The  misde- 
scription of  the  property  taken  in  connection  with  the  gross 
inadequacy  of  price  and  the  misapprehension  of  the  plaintiff's 
attorney  concerning  the  sale  was  quite  sufficient  to  justify  the 
court  in  setting  it  aside.  The  motion  to  set  aside  the  sale  was 
followed  by  the  rule  prayed  for  which  was  subsequently  made 
absolute  and  resulted  in  setting  the  sale  aside.  It  is  not  nec- 
essary to  specify  the  proceedings  in  detail  or  to  refer  to  all  the 
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testimony  pertinent  to  the  question  raised  by  the  rule  to  show 
cause.     All  the  matters  that  are  important  are  included  in  the 
opinion  of  the  learned  judge  of  the  court  below,  and  on  that 
opinion  we  affirm  the  decree  setting  aside  the  sale. 
Decree  affirmed. 


Lenich  v.  Beaver,  Appellant. 

Negligence^-Excavalion  in  sidewalk. 

In  an  action  against  a  property  owner  to  recover  damages  for  personal 
injuries  sustained  by  a  fall  into  an  excavation  in  a  sidewalk,  a  verdict 
and  judgment  for  plaintiff  will  be  sustained  where  the  evidence  tends  to 
show  that  on  the  day  of  the  accident  defendant's  employees  made  aa  ex- 
cavation in  the  un paved  sidewalk  to  lay  a  cinder  foundation  for  a  brick 
pavement,  that  when  the  workmen  stopped  in  the  evening  the  excavation 
was  from  one  foot  to  fifteen  inches  in  depth,  that  no  lights  were  placed 
near  the  excavation,  and  the  ends  of  it  were  only  partly  guarded  by  some 
boards,  that  the  night  was  dark,  and  that  plaintiff  who  frequently  used  the 
sidewalk,  had  no  notice  of  the  danger. 

Submitted  Feb.  18,  1901.  Appeal,  No.  388,  Jan.  T.,  1901, 
by  defendant,  from  judgment  of  C.  P.  Lebanon  Co.,  March  T., 
1899,  No.  43,  on  verdict  for  plaintijBf,  in  case  of  William  E. 
Lenich  v.  C.  Grove  Beaver,  Kate  E.  Kase  and  Lizzie  B.  Heil- 
man,  Executors  of  Anna  B.  Beaver,  deceased.  Before  McCoL- 
LUM,  C.  J.,  Fell,  Bbown,  Mestbbzat  and  Pottbb,  JJ.  Af- 
firmed. 

Trespass  for  personal  injuries.     Before  Ehrgood,  P.  J. 

At  the  trial  it  appeared  that  on  November  8,  1898,  defend- 
ant^s  workmen  began  to  make  an  excavation  in  an  unpaved 
sidewalk  to  lay  a  cinder  foundation  for  a  brick  pavement  At 
the  end  of  the  day  the  excavation  was  from  twelve  to  fifteen 
inches  in  depth.  There  was  evidence  that  stakes  in  the  form 
of  an  X  had  been  placed  at  each  end  of  the  excavation,  and 
that  a  board  had  been  laid  upon  them.  It  appeared,  however, 
that  this  board  did  not  extend  all  the  way  across  the  sidewalk. 
No  lights  were  placed  at  or  near  the  excavation.  Plaintiff  fell 
into  the  excavation  about  seven  o'clock  in  the  evening,  as  he 
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was  proceeding  to  a  polling  place.  Plaintiff  had  frequently 
used  the  sidewalk,  but  had  no  notice  of  the  danger.  The  evi- 
dence also  tended  to  show  that  the  night  was  veiy  dark.  The 
court  submitted  the  case  to  the  jury. 

Verdict  and  judgment  for  plaintiff  for  $2,600.  Defendant 
appealed. 

Error  afsigned  was  in  submitting  the  case  to  the  jury. 

Lee  L.  Grumhine  and  Howard  C.  Shirks  for  appellants. 

George  B.  Woomer^  for  appellee. 

Pbb  Cubiam,  May  27, 1901 : 

The  plaintiff  alleged  that  he  received  a  serious  injury  through 
the  negligence  of  the  defendants.  The  evidence  presented  on 
the  trial  related  to  questions  of  fact  which  were  for  the  deter- 
mination of  the  jury.  The  instructions  which  the  jury  received 
from  the  court  in  its  general  charge,  together  with  its  answers 
to  the  defendant's  points,  were  impartial  and  free  from  error. 
It  was  shown  by  the  verdict  of  the  jury  that  the  plaintiff's  al- 
legation of  negligence  was  sustained  by  the  evidence,  and  that 
there  was  no  negligence  on  the  part  of  the  plaintiff  which  con- 
tributed to  the  injury  he  received.  As  there  is,  therefore,  no 
cause  for  reversal  of  the  judgment,  the  assignments  of  error 
are  dismissed. 

Judgment  afiSrmed. 


Harvey,  Appellant,  v.  Schuylkill  Trust  Company. 

Oofporation»-^Trusi  companies^ Solicitor— Princ^xU  and  agent. 
An  action  against  a  trust  company  to  recover  moneys  paid  to  the  solicitor 
of  the  company  for  investments,  and  embezzled  by  him,  cannot  be  main- 
tained where  it  appears  that  the  solicitor  had  no  authority  to  invest  moneys 
for  the  company  either  by  the  by-laws,  a  copy  of  which  the  plaintiff  bad, 
or  by  the  genenil  practice  of  the  company,  or  by  express  authority  from 
the  company,  and  there  is  no  evidence  of  subsequent  ratification  by  the 
eompany  of  the  solicitor's  acts,  or  of  the  existence  of  such  other  circum- 
stances as  would  estop  the  company  from  denying  its  liability  for  the 
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solicitor's  acts.  In  such  a  case  it  is  immaterial  that  the  solicitor  was  per- 
mitted to  occupy  an  office  with  the  tinist  company,  or  to  use  the  letter 
heads  of  the  trust  company  in  his  correspondence  with  the  plaintiff. 

Argued  Feb.  19, 1901.  Appeal,  No.  359,  Jan.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  Schuylkill  Co.,  March  T., 
1892,  No.  361,  on  verdict  for  defendant  in  case  of  Hannah  P. 
Harvey  v.  The  Schuylkill  Trust  Company.  Before  McCoi> 
LUM,  C.  J.,  Fbll,  Bbown,  Mbstbszat  and  Pottbe,  JJ.  Af- 
firmed. 

Assumpsit  to  recover  money  alleged  to  have  been  advanced 
by  plaintiff  to  defendant  for  investment.  Before  Endmch,  J., 
specially  presiding. 

At  the  trial  it  appeared  that  plaintiff  had  paid  over  by  check 
at  various  times  sums  of  money  aggregating  about  $6,000  to 
Burd  S.  Patterson,  the  solicitor  of  the  defendant,  upon  the 
understanding  that  the  money  was  to  be  invested  in  certain 
mortgages.  Patterson  embezzled  the  money,  and  the  plaintiff 
never  received  the  mortgages.  It  appeared  that  Patterson  had 
an  oflBce  with  the  trust  company  in  which  he  attended  to  the 
company's  business  as  well  as  his  own.  In  his  correspondence 
with  plaintiff  he  used  the  trust  company's  letter  heads,  and 
signed  himself  solicitor.  In  one  of  his  earlier  letters  to  plain- 
tiff he  sent  her  a  copy  of  the  by-laws  of  the  company.  Plain- 
tiff had  no  authority  under  the  by-laws  to  sell  or  negotiate  the 
sale  of  securities  to  customers,  nor  to  receive  moneys  from 
them  for  the  company,  and  he  had  no  such  authority  either  by 
the  general  practice  of  the  company,  or  by  express  authority 
from  the  company.  The  evidence  failed  to  disclose  any  sub- 
sequent ratification  by  the  company  of  Patterson's  acts. 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  was  in  giving  binding  instructions  for  defend- 
ant. 

R.  H.  Koch^  with  him  Q-eorge  W.  Ryon  and  JV.  ff.  Larzelere^ 
for  appellant. 

S.  H.  Kaercher^  with  him  N.  S.  Farquhar  and  D.  W.  Kaercher, 
for  appellee. 
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Pbb  Curiam,  May  27, 1901  : 

We  are  satisfied  upon  due  consideration  of  this  case  that  the 
learned  judge  of  the  court  below  committed  no  error  in  direct- 
ing the  jury  to  render  a  verdict  for  the  defendant. 

Judgment  affirmed. 


Fahrig,  Administratrix,  v.  Schimpff,  Appellant.  -jjg —  ^^^ 

203  64 

Executors  and  administrcUors^AdministrcUor^s  saU^LiabUUy  of  pur-    199        423 

chaser.  ^1  SO  494j 

Upon  the  sale  by  an  administrator  under  order  of  court  for  payment  of 
the  debts  of  a  decedent,  the  liability  of  the  purchaser  for  the  amount  of 
his  bid  is  fixed  by  the  return  and  contirmatiou,  and  he  cannot  set  up  in  an 
action  to  enforce  it  either  a  failure  of  title,  misrepresentations  by  the  ad- 
ministrator, or  other  matter  attacking  the  validity  of  the  sale.  His  day  in 
court  to  make  such  objection  is  at  the  return  of  the  sale,  and  if  he  submit 
to  the  decree  of  the  court  confirming  it,  he  cannot  afterwards  be  heard 
against  it  collaterally.  Thus  a  purchaser  cannot,  in  an  action  to  recover 
the  amount  of  his  bid,  set  up  as  a  defense  that  he  purchased  at  the  solicita- 
tion of  the  administratrix  personally,  and  was  only  to  be  accountable  to 
her  for  what  he  realized  upon  a  resale  of  the  property. 

Argued  Feb.  25,  1901.  Appeal,  No.  64,  Jan.  T.,  1901,  by 
defendant,  from  judgment  of  C.  P.  Lackawanna  Co.,  Nov.  T., 
1897,  No.  180,  on  verdict  for  plaintiff  in  case  of  Matilda  Fah- 
rig,  Administratiix  of  Frank  E.  Fahrig,  Deceased,  v.  Eugene 
Schimpff.  Before  McCollxtm,  C.  J.,  Mitchell,  Brown,  Mbs- 
TBEZAT  and  PoTTEB,  J  J.    Affirmed. 

Assumpsit  to  recover  the  amount  of  a  bid  at  an  administra- 
tor's sale.    Before  Archbald,  P.  J. 

At  the  trial  the  defendant  set  up  as  a  defense  that  he  had 
purchased  at  the  sale  at  the  solicitation  of  the  administratrix 
personally,  and  that  he  was  only  to  be  accountable  to  her  for 
what  he  realized  upon  a  resale  of  the  property.  The  court 
under  objection  and  exception  refused  to  admit  evidence  to 
sustain  such  a  defense. 

Verdict  and  judgment  for  plaintiff  for  $2,094.40. 
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On  a  rule  for  a  new  trial  Abghbald,  P.  J^  filed  the  fol- 
lowing opinion : 

Upon  the  sale  by  an  administrator  under  order  of  court  for 
payment  of  the  debts  of  a  decedent,  the  liability  of  the  pur- 
chaser for  the  amount  of  his  bid  is  fixed  by  the  return  and  con- 
firmation, and  he  cannot  set  up  in  an  action  to  enforce  it  either 
a  failure  of  title,  misrepresentations  by  the  administrator,  or 
other  matter  attacking  the  validity  of  the  sale.  His  day  in 
court  to  make  such  objection  is  at  the  return  of  the  sale,  and 
if  he  submit  to  the  decree  of  the  court  confirming  it,  he  cannot 
afterwards  be  heard  against  it  collaterally.  This  is  decided  in 
numerous  cases,  a  few  of  which  only  need  be  referred  to. 

Bashore  v.  Whisler,  3  Watts,  490,  was  an  action  on  a  bond 
given  by  a  purchaser  at  such  a  sale.  To  defeat  a  recovery  the 
purchaser  set  up  a  defect  in  the  title  as  well  as  misrepresenta- 
tions by  the  administrator  as  to  the  effect  of  the  sale,  but  it 
was  held  that  neither  was  admissible.  Fox  v.  Mensch,  8  W.  & 
S.  444,  was  a  case  of  similar  character,  the  defense  as  in  the 
other  being  that  the  defendant  was  induced  to  purchase  by  the 
misrepresentations  of  the  administrator,  and  the  same  ruling 
was  again  made.  ^^If  the  purchaser  has  a  complaint,"  says 
Sergeant,  J.,  "  he  ought  to  make  it  to  the  orphans'  court  be- 
fore confirmation.  Nor  are  the  representations  of  the  admin- 
istrator to  the  purchaser  in  relation  to  the  property  relevant. 
As  is  said  in  Bashore  v.  Whisler,  3  Watts,  490,  it  was  the  folly 
of  the  purchaser  to  repose  confidence  in  his  opinion  or  promise. 
He  is  the  agent  of  the  law,  acting  in  a  prescribed  path,  and  any 
representations  out  of  that  are  beyond  the  scope  of  his  author- 
ity and  the  representatives  of  the  deceased  are  not  bound  by 
it."  Miles  V.  Diven,  6  Watts,  148,  was  also  an  action  by  an 
administrator  for  pui-chase  money.  The  purchase  was  of  241 
acres  at  $18.00  an  acre,  the  purchaser  claiming  that  he  was 
misled  by  the  statement  of  the  administrators  with  whom  he 
had  gone  upon  the  property  prior  to  the  sale,  that  no  part  of 
it  was  mountain  land.  This  was  a  mistake,  forty  acres  of  it  in 
fact  being  of  that  character,  and  the  purchaser  took,  relying  on 
the  representations  otherwise,  but  it  was  held  that  he  could 
not  be  relieved  from  his  bargain.  King  v.  Gunnison,  4  Pa. 
171,  was  also  an  action  for  the  amount  of  a  bid,  and  again  the 
decree  was  held  conclusive  upon  the  purchaser.     **  When  the 
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sale  IB  confinned  by  the  court/'  says  Coulter,  J., "  the  amount 
bid  becomes  due  from  the  bidder."  In  Vandever  v.  Baker,  13 
Pa.  121,  one  of  the  conditions  fixed  by  the  order  was  that  the 
sale  was  to  be  made  subject  to  the  lien  of  an  existing  dower 
mortgage,  but  the  defendant  who  was  the  purchaser  was  per- 
mitted to  prove  that  after  the  conditions  were  read  the  crier 
stated  that  bidders  would  only  have  to  pay  what  they  bid,  and 
that  the  amount  of  the  mortgage  would  be  deducted,  and  that 
this  was  the  clear  understanding  of  all  who  attended  the  sale. 
In  declaring  this  to  be  inadmissible  it  is  said :  '^  It  has  been 
ruled  more  than  once  in  this  court  that  an  administrator  mak- 
ing a  sale  for  the  payment  of  debts  was  merely  the  instrument 
of  the  court  for  effecting  the  purpose  of  the  law.  ...  In  every 
contract  there  must  be  persons  capable  to  contract ;  but  what 
authority  has  the  crier  of  a  judicial  sale  to  make  a  contract  to 
bind  the  creditors  and  the  heirs  ?  They  are  represented  by  the 
court  at  whose  order  the  sale  is  made ;  they  make  the  condi- 
tions of  sale."  And  again:  "The  declarations  of  the  crier 
after  he  had  publicly  read  the  conditions  of  sale  in  direct  hos- 
tility to  them  were  not  evidence.  If  the  purchaser  was  misled 
by  these  declarations  he  had  his  day  in  court  for  relief ;  he 
might  have  applied  to  the  court  to  set  the  sale  aside  and  not 
confirm  it  to  his  prejudice.  It  is  alleged  that  he  was  not  bound 
to  do  this  because  the  return  was  the  act  of  the  administrator 
alone ;  he  was  however  bound  to  do  so."  Similar  doctrine  ap- 
pears also  in  Sackett  v.  Twining,  18  Pa.  199,  where  the  pur- 
chaser bought  by  the  acre,  so  many  acres  at  so  much  per  acre, 
with  leave  however  to  resurvey  the  land  at  his  own  expense. 
Without  availing  himself  of  this  privilege  he  allowed  the  sale 
to  be  returned  at  the  acreage  named  by  the  administrator  and 
accepted  a  deed  based  upon  it.  To  a  judgment  given  for  the 
balance  of  purchase  money  he  interposed  the  defense  that  on  a 
resurvey  afterwards  the  land  fell  short  some  five  or  six  acres. 
With  regard  to  this  the  court  says  :  ''  We  cannot  overturn  or 
impugn  the  decree  of  the  orphans'  court  confirming  the  sale  in 
this  collateral  proceeding.  It  wtis  a  judicial  sale ;  as  an  indi- 
vidual the  administrator  had  no  authority  whatever  to  make 
the  sale.  But  as  an  officer  of  the  court  for  that  purpose  he 
had,  and  if  the  court  approved  of  his  proceedings  and  confirmed 
the  sale  it  became  valid  and  binding  except  for  fraud,  in  all 
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collateral  proceedings.  The  decree  of  confirmation  fixed  the 
administrator  for  the  amount  of  the  purchase  money  for  which 
he  was  accountable  to  the  heirs  and  which  he  was  bound  to 
distribute  under  the  direction  of  the  court  according  to  law. 
He  has  therefore  a  clear  right  to  recover  it  from  the  purchaser." 

Other  cases  of  like  import  could  be  cited,  but  these  are  enough 
and  they  abundantly  support  the  position  taken  at  the  trial. 
To  relieve  the  defendant  from  his  bid  it  was  sought  to  be  shown 
that  he  purchased  at  the  solicitation  of  the  administratrix  per- 
sonaUy,  and  was  only  to  be  accountable  to  her  for  what  he  real- 
ized upon  a  resale  of  the  property.  If  such  an  arrangement 
was  made  by  which  the  administratrix  through  his  intervention 
was  the  real  purchaser,  that  is  a  personal  matter  between  the 
two ;  it  was  a  fraud  upon  the  estate  to  make  it,  legally,  if  not 
by  intention,  for  which  the  sale  at  the  instance  of  those  inter- 
ested could  have  been  set  aside :  Hannum's  Appeal,  2  Penny, 
103;  Myer's  Estate,  9  Pa.  C.  C.  R.  439;  but  the  defendant 
was  a  party  to  it ;  even  had  he  applied  before  the  sale  was  con- 
firmed, could  hardly  be  heard  to  do  so ;  much  more  can  he  not 
now,  when  the  whole  proceeding  has  been  closed  and  consum- 
mated. The  undertaking  which  the  defendant  assumed  in  be- 
coming the  purchaser,  as  between  himself  and  the  parties 
directly  interested  in  the  estate  was  conclusively  fixed  by  the 
decree  of  confirmation,  and  from  that  he  cannot  escape.  The 
administratrix,  in  that  capacity,  is  the  representative  of  the  es- 
tate and  is  entitled  to  the  sum  bid ;  for  that  she  must  account, 
and  the  defendant  is  bound  to  pay  it.  It  is  no  answer  to  sug- 
gest that  he  assumed  to  act  at  the  solicitation  of  the  adminis- 
tratrix, and  for  her  individual  benefit.  If  he  did,  any  remedy 
which  he  has  is  against  her  personally ;  he  can  get  no  relief  in 
this  action.  The  money  due  from  him  represents  the  property 
sold  which  was  an  essential  part  of  the  decedent's  estate,  and 
the  parties  to  whom  it  is  to  go  on  distribution  are  entitled  to 
the  payment  now  demanded. 

The  rule  for  a  new  trial  is  discharged. 

Defendant  appealed. 

Errors  assigned  were  (1-^)  rulings  on  evidence,  quoting  the 
bill  of  exceptions. 
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J.  H.  Torrey  and  Joseph  0'fir/«n,  with  them  (7.  H.  WelUn  and 
M,  J,  Martin^  for  appellant. 

Charles  H,  Soper^  with  him  George  S.  Hbm^  for  appellee. 

Feb  CubiAm,  May  27, 1901  : 

This  was  an  action  of  assumpsit  in  which  the  plaintiff  recov- 
ered a  verdict  of  12,094.40  against  the  defendant.  The  verdict 
was  warranted  by  the  testimony  in  the  case  and  the  charge  of 
the  court  was  plain  and  impartial.  There  does  not  appear  to 
be  any  ground  for  a  new  trial  or  a  reversal.  The  opinion  re- 
fusing a  rule  for  a  new  trial  contains  a  citation  of  the  cases 
applicable  to  the  issue  and  they  seem  to  support  the  judgment 
founded  upon  the  verdict.  We  therefore  dismiss  the  specifica- 
tions of  error  and  aflSrm  the  judgment  on  the  clear  and  satis- 
factory opinion  of  the  learned  president  judge  of  the  common 
pleas. 

Judgment  affirmed. 


Wingert's  Estate. 

ITfWa— /jwtte  devisavU  vel  non — Testamentary  capacity —  Undue  influence. 

An  issue  devisavit  vel  non  is  properly  refused  where  it  appears  that  the 
testatrix  when  about  eighty-seven  years  old  distributed  one  thii-d  of  her 
estate  amongst  her  nephews  and  nieces,  who  were  her  nearest  of  kin,  and 
all  of  whom  lived  in  remote  states,  and  with  whom  she  had  no  close  per- 
sonal relations,  and  shortly  thereafter  executed  the  paper  in  controversy 
by  which  she  divided  the  remainder  of  her  estate  among  missionary  and 
educational  societies  of  a  religious  denomination  to  which  she  was  devot- 
edly attached,  that  testatrix  was  of  perfectly  sound  mind  at  the  time  of 
the  making  of  her  will,  was  able  and  did  manage  her  own  affairs,  and 
that  the  preachers  of  the  denomination  benefited  while  having  knowledge 
of  the  testatrix^s  purpose  did  not  urge  her  to  the  execution  of  it  nor  in  any 
way  fraudulently  practice  upon  her. 

Argued  March  11,  1901.  Appeal,  No.  206,  Jan.  T.,  1900, 
by  Mahala  Wengerd  Cornelius  from  decree  of  O.  C.  Frank- 
lin Co.,  refusing  an  issue  devisavit  vel  non  in  the  estate  of  Lydia 
Wingert,  deceased.  Before  McCollum,  C.  J.,  Mitchell, 
Fbll,  Bbovt^  and  Mestbezat,  JJ.    Affirmed. 
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Appeal  from  register  of  wills. 

John  Stewakt,  P.  J.,  filed  the  following  opinion : 

Lydia  Wingert  was  a  single  woman  and  at  the  date  of  the 
execution  of  the  paper  offered  as  her  last  will,  was  living  by 
herself,  in  her  own  home,  upnn  her  own  farm,  without  nearer 
kindred  than  nephews  and  nieces,  all  of  whom  lived  remote 
from  her,  some  in  Ohio,  some  in  Illinois  and  others  in  Michi« 
gan. 

On  December  81, 1891,  she  executed  the  paper  in  question ; 
she  survived  four  years  and  died  December  10, 1895,  at  the  ad- 
vanced age  of  ninety  years.  Meanwhile  she  executed  two  cod- 
icils, one  bearing  date  of  March  11, 1893,  and  the  other  April  19, 
1894. 

The  contestants  are  the  kindred  of  Lydia  Wingert ;  and  since 
their  interest  in  the  estate,  as  defined  in  the  original  paper  of 
December  81, 1891,  is  neither  enlarged  nor  diminished  by  either 
codicil,  our  present  inquiry  concerns  only  the  situation  as  the 
evidence  shows  it  to  have  been  about  the  time  the  original 
paper  was  executed.  The  codicils  deal  only  with  the  part  of 
the  estate  originally  devoted  to  religious  and  charitable  pur- 
poses, and  even  though  these  should  be  refused  probate,  yet  if 
the  original  paper  be  established  as  a  valid  testamentary  act,  it 
is  obvious  that  the  contestants  would  be  unaffected.  They  are 
interested  parties,  only  as  the  validity  of  the  paper  of  Decem- 
ber 81, 1891,  is  called  in  question.  The  beneficiaries  who  are 
disappointed  under  the  codicils,  would  be  in  position  to  contest 
these  on  the  grounds  advanced  in  the  case,  but  they  are  not 
resisting,  and  we  fail  to  see  how  others,  not  interested,  can. 

The  contestants  take  their  appeal  from  the  register's  decision 
on  two  separate  grounds.  They  allege  first  that  Lydia  Wingert 
at  the  time  of  the  making  of  the  will  in  question,  was  not  of 
sound  and  disposing  mind,  memory  and  understanding;  and 
second,  that  the  execution  of  the  will  was  procured  by  undue 
influence.  They  ask  that  an  issue  be  awarded  to  try  and  de- 
termine these  questions. 

As  the  case  was  argued  on  behalf  of  the  contestants  it  re- 
solved itself  into  a  single  issue.  It  was  admitted,  so  at  least 
we  understand,  that  the  allegation  of  want  of  testamentary 
capacity  in  testatrix,  disconnected  from  the  charge  of  undue 
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influence,  could  not  be  maintained ;  that  the  testatrix  although 
enfeebled  in  body  and  with  mental  faculties  somewhat  im- 
paired, if  left  free  to  act  upon  her  own  inclinations  and  judg- 
ment, had  sufficient  mind  to  make  a  valid  testamentary  distri- 
bution of  her  estate.  The  evidence  on  this  branch  of  the  case 
was  not  offered  with  a  view  to  establish  anything  to  the  con- 
trary, but  in  connection  with  and  support  of  the  second  allega- 
tion, the  purpose  being  to  show  a  weakened  mental  condition 
that  made  her  especially  susceptible  to  the  peculiar  influence 
which  it  is  alleged  were  exerted  upon  her,  and  which,  it  is 
claimed,  substitutes  another's  will  for  hers.  And  indeed  this 
is  all  that  could  be  seriously  contended  for  with  respect  to  the 
evidence  on  this  branch  of  the  case.  It  discloses  nothing  upon 
which  even  a  suspicion  of  mental  weakness  to  an  incapacitating 
degree,  could  rest.  Not  a  single  irrational  speech  or  act  is  tes- 
tified to,  not  a  single  situation  is  presented  to  which  testatrix 
was  not  equal.  At  the  period  to  which  we  refer  and  for  a  long 
time  afterwards  she  was  not  only  capable  of  managing  her  af- 
fairs, but  she  actually  did  manage  them,  and  the  evidence  shows 
that  she  did  so  with  at  least  ordinary  prudence  and  judgment. 

Her  estate  consisted  of  the  farm  on  which  she  lived,  such 
personal  property  as  is  ordinarily  in  use  about  a  farm,  and  some 
money  investments.  It  amounts  in  the  aggregate  to  some 
$12,000  or  416,000  perhaps.  In  March  or  April  prior  to  the 
making  of  her  will,  she  distributed  14,000  of  the  estate  among 
her  kindred.  The  evidence  suggests,  if  it  does  not  persuade, 
that  this  was  part  of  a  scheme  matured  in  the  mind  of  testatrix 
and  which  was  completed  by  the  will  of  December  19  follow- 
ing. By  this  will  she  gives  to  each  of  her  nephews  and  nieces 
an  additional  $100,  and  setting  aside  11,500  the  interest  to  be 
applied  to  the  maintenance  of  the  church  graveyard,  and  the 
support  of  the  minister  of  the  particular  congregation  to  which 
she  belonged,  she  then  divided  the  remainder  equally  between 
the  missionary  and  educational  societies  of  her  church.  It  is 
safe  to  say  that  under  this  distribution  two  thirds  of  the  entire 
estate  is  given  to  religious  and  charitable  purposes. 

Considering  the  situation  of  the  testatrix,  her  associations, 
habits  and  inclinations,  the  remoteness  of  her  kindred,  as  well 
in  locality,  as  degree,  and  her  want  of  actual  peraonal  acquaint- 
ance and  intercourse  with  them,  it  can  hardly  be  said  that  this 
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will  is  out  of  the  ordinaiy ;  indeed  it  strikes  us  as  just  what 
might  have  been  expected  as  the  deliberate  act  of  one  so  situated. 

She  was  a  woman  of  pronounced  religious  convictions  and 
feelings,  enthusiastic  in  her  church  life,  and  devoted  to  the 
denominational  order  to  which  she  was  attached.  Kinship  no 
closer  than  was  hers,  lacking  the  endearment  that  results  from 
association  and  intercourse,  would  not  strongly  appeal,  espe- 
cially when  other  objects  had  become  of  deep  and  enthusiastic 
concern,  and  which  in  their  nature  suggested  somewhat  of 
religious  duty.  This  circumstance  is  not  to  be  overlooked  in 
the  consideration  of  the  question  before  us,  since  the  charge  is 
that  the  paper  does  not  express  the  mind  of  the  testatrix,  but 
is  the  expression  of  another's  will  which  she  was  constrained 
to  adopt  as  her  own.  As  we  view  it,  the  contention  here  derives 
no  support  whatever  from  the  will,  that  is  to  say  from  the 
particular  disposition  it  makes  of  the  estate ;  it  must  rest  en- 
tirely and  exclusively  upon  such  evidence  as  is  offered  to  show 
the  exercise  of  undue  influence ;  and  inquiring  into  this,  must 
necessarily  precede  any  question  as  to  the  extent  of  testatrix's 
mental  impairment,  since  if  no  undue  influence  be  shown,  what- 
ever the  degree  of  mental  decline,  it  was  admittedly  short  of 
that  which  would'  deprive  of  testamentary  capacity,  and  the 
will  must  stand. 

Confining  ourselves  to  the  period  at  and  about  December, 
1891,  we  find  from  the  evidence  that  testatrix  was  living  in 
her  own  home,  of  which  she  was  the  absolute  mistress,  manag- 
ing her  own  business,  and  accomplishing  her  own  desires  in  her 
own  way.  She  had  few  cares  and  no  dependents,  and  possessed 
of  an  estate  more  than  adequate  for  her  personal  wants,  she 
was  in  a  position  to  be  generous  and  charitable.  No  object 
was  anywhere  so  near  to  her  as  her  church.  She  had  given  to 
it  freely  and  frequently,  ujiable  because  of  ph3rsical  infirmity 
to  attend  public  worship,  she  required  frequent  pastoral  visita- 
tions in  her  home,  and  in  this  way  she  came  to  know  many  of 
the  clergymen  of  her  church.  Her  house  was  open  to  them, 
and  her  appreciation  of  their  ministration  was  met  by  a  cor- 
responding appreciation  on  their  part  of  her  kindness.  To  her 
they  were  the  saints ;  while  to  them  she  was  Lydia  of  Thyatira 
come  again.  That  intimate  social  and  personal  relations  should 
exist  is  not  surprising,  and  that  under  such  experience  her  at- 
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tachment  to  the  church  should  grow  stronger  and  her  concern 
for  nephews  and  nieces,  few  of  whom  she  had  ever  seen,  and 
with  none  of  whom  had  she  ever  bad  but  slight  acquaintance, 
should  grow  weaker,  is  just  what  was  to  be  expected.  Yet  it 
is  the  frequent  and  intimate  association  with  the  clergy  of  her 
church,  their  continual  attendance  upon  her,  and  her  marked 
confidence  in  and  liberality  towards  them,  which  has  given  rise 
to  the  present  charge  of  undue  influence.  The  allegation  is 
that  these  gentlemen,  with  a  view  to  advantage  the  church  to 
which  they  belonged,  so  practiced  upon  the  religious  feelings 
and  convictions  of  the  testatrix,  that  her  freedom  of  will  was 
overcome,  and  she  was  constrained  to  make  her  will  in  accord- 
ance with  their  suggestions  and  desires.  A  number  of  wit- 
nesses, including  several  ministers,  who  it  is  to  be  remarked 
are  attached  to  that  wing  of  the  divided  church  which  found  no 
&vor  with  the  testatrix,  and  which  was  discriminated  against 
in  her  will,  give  it  as  their  opinion,  that  testatrix  from  the  year 
1891,  until  her  death,  was  in  moral  subjection  to  the  preachers 
who  visited  her  and  were  about  her,  and  although  entirely  sane, 
yet  that  her  mind  and  character  had  so  far  changed  that  she 
was  without  sufficient  will  power  to  resist  importunity  from 
them.  So  far  as  we  can  discern  this  opinion,  which  they  give 
without  reservation  or  qualification,  is  based  solely  on  the  fact 
that  she  gave  occasional  benefactions  to  the  preachers  them- 
selves, and  on  several  occasions  sums  of  money  to  the  church. 
If  it  be  true  that  she  was  powerless  to  resist  their  demands, 
their  moderation  is  a  tribute  to  their  modesty  and  unselfishness, 
and  suggests  at  least  an  unwillingness  on  their  part  to  abuse 
the  power  they  had.  For  considering  her  estate  and  situation 
in  life,  her  gifts  whether  to  the  preachers  or  the  church,  were 
far  from  prodigal.  In  not  a  single  instance  where  the  opinion 
is  expressed,  do  we  find  it  supported  by  facts  which  would  lead 
an  impartial  man  to  any  such  conclusion.  On  the  contrary  the 
evidence  we  think  clearly  shows,  that  this  old  lady  had  a  will 
of  her  own  sufficiently  strong  and  assertive  to  order  her  affairs 
to  her  own  liking.  Repeated  instances  are  related  by  the  wit- 
nesses, where  she  jrielded  her  views  to  alignments  which  would 
have  been  convincing  to  an  intelligent  and  reasoning  mind,  but 
not  a  single  instance  is  given  where  she  surrendered  either  to 
importunity  or  threat,  if  we  except  that  testified  to  by  Mrs. 
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Sheely,  the  wife  of  the  tenant  who  was  discharged.  The  tes- 
timony of  the  witness  if  it  has  importance  applies  to  ano&er 
branch  of  the  case,  which  we  are  about  to  consider. 

Even  though  the  state  of  the  old  lady's  mind  was  as  con- 
tended for,  and  her  subjection  to  the  influence  of  the  preachers 
be  established,  a  most  material  part  of  the  case  remains  to  be 
made  good.  Granting  that  she  had  not  sufScient  power  to  as- 
sert her  own  will  against  the  will  of  her  clerical  friends,  what 
evidence  is  there  that  the  latter,  or  any  of  them,  by  word  or 
act  interfered  in  the  remotest  way  to  control  the  final  disposi- 
tion of  the  old  lady's  estate  ?  Upon  what  facts  could  a  verdict 
against  the  will  on  any  such  ground  be  rested  ?  We  would 
have  the  will  with  its  provisions  from  which  no  prejudicial  in- 
ference could  be  drawn,  and  the  further  fact,  if  we  concede  the 
fii*8t  contention  that  the  preachers  had  it  in  their  power  to  in- 
fluence the  old  lady,  but  where  is  the  evidence  that  this  power 
was  ever  exerted  even  in  the  slightest  degree,  except  it  be 
found  in  the  testimony  of  the  single  witness  just  referred  to. 

According  to  the  statement  of  the  witness  the  testatrix  had 
by  an  earlier  will  given  #1,500  to  the  support  of  the  minister 
of  the  particular  congregation  to  which  she  belonged.  Later 
on  she  thought  this  was  excessive  and  when  she  was  distribut- 
ing the  $4,000  to  her  kindred,  she  required  her  nephew  who 
was  assisting  in  the  business,  and  who  was  himself  a  minister 
in  the  same  denomination,  to  write  her  a  codicil  in  which  she 
reduced  the  legacy  to  $900.  Some  days  after,  when  "  she  ap- 
peared to  be  in  awful  trouble  "  she  told  this  witness  Uiat  she 
had  restored  the  original  amount,  because  as  she  said  ^Hhe 
preachers  said  she  would  have  to  change  that  and  make  it 
.tl,500  again."  Tliis,  it  will  be  observed,  was  in  connection 
with  a  former  will,  which  the  old  lady  herself  revoked  and  de- 
stroyed. If  this  testimony  is  to  l)e  believed  it  goes  to  show 
that  the  preachers  were  concerned  about  the  old  lady's  will, 
and  also  that  they  had  a  certain  amount  of  influence  over  her 
which  they  exerted.  But  the  evidence  stands  alone  unsup- 
ported by  the  general  facts  of  the  case,  and  in  so  far  as  it  sug- 
gests coercion  or  constraint  by  the  apparently  "  awful  trouble  " 
the  testatrix  was  in  at  the  time,  it  is  .wholly  inconsistent  with 
her  admitted  composure  and  satisfaction  later  on  when  she 
has  gfiven  to  the  church,  not  simply  an  increase  of  f600  as  be- 
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too  but  three  fourtihs  of  her  entire  estate.  This  Uter  and 
larger  g^ft  never  seems  to  have  troubled  her  at  all,  although 
she  survived  for  years  thereafter.  We  have  caref uUy  searched 
the  record  to  see  if  there  is  any  other  evidence  connecting  the 
preachers  with  the  testamentary  act,  and  we  are  quite  confi- 
dent that  on  contestant's  side  there  is  none.  Whatever  evi- 
dence there  is  of  their  action  participating  beyond  what  has 
been  referred  to  is  to  be  found  in  the  testimony  taken  on  be- 
half of  proponents.  A  careful  and  particular  review  of  the 
testimony  of  these  witnesses  is  not  required.  It  shows  that 
she  acquainted  the  presiding  minister  of  the  district  with  her 
purpose  to  make  a  will,  and  devote  her  entire  remaining  estate 
to  the  church  and  its  work,  that  at  her  request  he  engaged 
Mr.  McLanahan,  a  most  reputable  gentleman  of  this  bar,  to 
call  and  see  testatrix  with  reference  to  her  will  and  to  prepare 
it  for  her ;  that  the  will  was  written  by  Mr.  McLanahan  as  it 
was  dictated  to  him  by  testatrix,  and  that  after  its  execution 
it  was  placed  in  his  custody,  where  it  remained  continuously 
except  as  it  was  recalled  for  the  execution  of  the  codicils,  until 
her  death.  The  evidence  on  this  side  shows  knowledge  on  the 
part  of  the  preachers  of  testatrix's  purpose  in  advance  of  the 
execution  of  the  will ;  but  convicts  them  of  nothing  that  has 
the  slightest  taint  of  unlawfulness  in  it.  They  might  with 
safety,  we  will  not  say  with  propriety,  have  gone  further  than 
they  did.  We  find  no  evidence  of  suggestion  or  encourage- 
ment on  their  part  and  yet  both  would  have  been  lawful,  for  it 
is  "  only  where  influence  is  unduly  exerted  over  the  very  act 
of  devising  so  as  to  prevent  the  will  from  being  truly  the  act 
of  the  testator  that  the  law  condemns  it  as  a  vicious  element 
of  the  testamentary  act :  "  Dean  v.  Negley,  41  Pa.  312.  "  Law- 
ful influence,"  says  the  same  authority,  "  must  be  allowed  to 
produce  its  natural  results,  even  in  influencing  last  wills." 

It  is  impossible  to  read  the  evidence  and  conclude  either  that 
there  was  a  mentally  weak  and  infirm  old  lady,  or  that  the  will 
propounded  was  anything  but  her  own  deliberate  act  and  the 
expression  of  her  own  free  will.  There  may  be  room  for  sus- 
picion that  she  found  encouragement  in  the  advice  of  clergy- 
men, in  whom  she  trusted,  and  in  tlieir  approval  of  her  schemes ; 
bat  there  is  positively  nothing  that  gives  support  to  the  ohaige 
Vol.  cxcix— 28 
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that  she  was  under  the  domination  of  others,  or  was  fraudu- 
lently practiced  upon  in  this  her  testamentary  act* 

In  reaching  this  conclusion  we  have  had  regard  to  all  the 
evidence  in  the  case,  as  well  that  which  refers  to  the  codicils 
and  the  period  in  which  they  were  written  as  that  which  relates 
more  particularly  to  the  circumstances  connected  with  the  orig- 
inal will ;  though  as  we  said  before  it  is  the  original  will  only 
that  concerns  these  contestants. 

Being  of  opinion  that  a  verdict  against  the  will  could  not  be 
sustained  on  the  evidence  now  before  us  we  cannot  entertain 
this  appeal. 

And  now,  January  9, 1900,  appeal  dismissed  at  cost  of  ap- 
pellants and  issue  refused. 

Error  assigned  was  decree  dismissing  appeal  from  register. 

Walter  K.  Sharpe,  with  him  0.  0.  Bowers^  for  appellant^ 
cited  :  Sharpless's  Est.,  134  Pa.  250 ;  Knauss's  App.,  114  Pa.  10 ; 
Herster  v.  Herster,  116  Pa.  612 ;  Miller's  App.,  179  Pa.  645  ; 
Yardley  v.  Cuthbertson,  108  Pa.  895. 

W.  U.  Brewer,  A.  Q.  McLanahan,  A.  C.  StriU  and  J.  A. 
Strife^  for  appellees,  were  not  heard. 

Pbb  Curiam,  May  27, 1901 : 

It  was  alleged  in  the  petition  for  an  issue  devisavit  vel  non 
that  Lydia  Wingert  was  not  of  sound  disposing  mind,  memory 
or  understanding  at  the  time  of  the  execution  of  the  papers 
which  were  supposed  to  constitute  her  will,  and  that  said  papers 
were  procured  by  undue  influence  exercised  by  Jacob  W.  Clair, 
Henry  Strock  and  other  persons  to  the  petitioner  unknown. 
The  evidence  presented  by  the  petitioner  in  support  of  her 
claim  that  the  testatrix  was  wanting  in  testamentary  capacity 
was  not  sufficient  to  invalidate  her  will,  and  this  was  conceded  by 
the  contestant.  The  evidence  also  failed  to  show  the  exercise 
of  undue  influence  by  the  parties  to  whom  petitioner  imputed 
it.  It  seems  to  us,  from  a  careful  examination  of  the  testimony 
in  the  case,  that  the  court  below  did  not  err  in  refusing  the 
issue  petitioned  for.    In  a  clear,  concise  and  satisfactory  opinion 
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Judge  Stbwabt  held  that  there  was  no  warrant  in  tlie  testi- 
mony for  the  issue  applied  for.    We  therefore  aflSrm  the  decree 
on  said  opinion. 
Decree  affirmed  at  the  cost  of  the  appellant 


Walker  v.  Walker,  Appellant 

Trusts  and  trustees^ Parent  and  child— Fraud. 

Where  a  son  of  superior  business  experience  and  ability  to  his  father, 
-who  is  aged  and  infirm,  induces  the  latter  to  mortgage  his  property  for 
the  foi-mer's  debt,  and  the  son  in  the  absence  of  his  father,  fails  to  pay 
the  debt,  and  the  mortgage  is  foreclosed,  and  at  the  sherifTs  sale  the  son 
buys  in  the  property  which  is  worth  more  than  double  the  debt,  and  uses 
therefor  the  very  money  which  he  should  have  used  to  pay  the  debt,  he 
will  be  decreed  to  hold  the  property  as  trustee  for  his  father. 

Argued  March  14, 1901.  Appeal,  No.  43,  Oct.  T.,  1901,  by 
defendant,  from  decree  of  C.  P.  No.  2,  Allegheny  Co.,  Oct.  T., 
1899,  No.  103,  on  bill  in  equity  in  case  of  Abel  E.  Walker  v. 
Wesley  J.  Walker.  Before  McCollxtm,  C.  J.,  Mitchbll, 
Fell,  Mestbezat  and  Potteb,  JJ.    Affirmed. 

Bill  in  equity  to  declare  a  trust  in  real  estate.  Shapeb,  J., 
found  the  facts  to  be  as  follows : 

1.  The  plaintiff  is  seventy-eight  years  old;  is,  and  for  some 
time  has  been,  in  somewhat  feeble  health ;  is  a  man  of  very  lit- 
tle education ;  and  has  lived  for  the  past  forty  years  or  more  in 
McKeesport.  The  defendant,  the  only  child  of  the  plaintiff,  is 
a  man  of  middle  age  who  has  been  engaged,  for  a  considerable 
time,  in  McKeesport,  in  the  business  of  a  wholesale  grocer. 

2.  In  the  year  1898,  and  long  prior  thereto,  the  plaintiff  was 
owner  of  a  lot  of  ground  at  tbe  comer  of  Armstrong  avenue 
and  Fourth  avenue,  in  the  city  of  McKeesport,  having  thereon 
erected  a  two  story  frame  building,  with  other  improvements, 
the  same  being,  at  that  time,  worth  about  S8,000. 

8.  During  a  considerable  number  of  years  before  1898  the 
plaintiff  was  accustomed,  from  time  to  time,  to  indorse,  or 
make  accommodation  notes  for  the  benefit  of  the  defendant,  at 
various  times   furnishing  him  with  a  number  of  such  notes, 
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signed  in  blank  as  to  amount  and  pajee,  and  in  July,  1896, 
while  he  was  on  a  visit  to  Carlisle,  Pa.,  the  son  oaused  to  be 
sent  to  him,  to  be  executed,  a  mortgage  for  $3,000  upon  the 
property  above  described,  which  was  signed  and  acknowfedged 
by  him  and  returned,  and  was  placed  upon  record,  and  after- 
wards assigned  to  the  German  Fire  Insurance  Co.  The  plain- 
tiff contends  that  this  mortgage  was  signed  by  him  in  the 
belief  that  it  was  only  for  1300,  and  that  his  son  had  written 
to  him  previously  requesting  the  making  of  the  mortgage  for 
that  amount,  so  that  he  might  procure  the  proceeds  for  a  car  of 
sugar.  This  is  denied  by  the  defendant,  but  it  is  not  questioned 
that  the  mortgage  was  made  entirely  for  the  benefit  of  the  de- 
fendant ;  that  he  received  the  proceeds  of  it  and  paid  interest 
upon  it  from  the  time  it  was  made  until  some  time  in  the  sum- 
mer of  1898  ;  the  debt  secured  by  it  being  in  fact  his  own  debt, 
and  so  considered  between  the  parties. 

4.  The  payments  of  interest  made  by  the  defendant  on  this 
mortgage  were  made  to  £.  H.  Leizure,  under  the  miflrtaken  im- 
pression that  he  was  the  agent  of  the  mortgagee.  For  some 
time  Leizure  appears  to  have  paid  the  interest  received  by  him 
to  the  proper  parties,  but  in  the  spring  or  summer  of  1898  he 
failed  to  do  so,  and  a  scire  facias  was  issued  on  the  mortgage, 
which  was  returned  served  by  the  sheriff. 

5.  At  this  time,  and  for  a  considerable  time  before,  William 
M.  Price,  Esq.,  was  acting  as  an  attorney  for  the  plaintiff  and 
for  the  defendant,  and  prepared  and  sent  to  the  plaintiff  an  af- 
fidavit of  defense  to  the  mortgage,  the  purpose  of  which  was  to 
set  up  the  payments  made  to  Leizure  as  valid  payments  of  in- 
tei-est,  and  to  declare  his  agency  for  the  mortgagee,  which  con- 
tains an  admission  of  the  making  of  said  mortgage,  and  that  the 
sum  of  Jp3,000  was  received  by  him — ^the  plaintiff — from  said 
mortgage.  This  affidavit  of  defense  was  signed  and  swoni  to 
by  the  plaintiff  before  a  notary  in  McKeesport,  and  was  there- 
upon filed.  Judgment  having  been  entered  thereon  for  want 
of  a  sufficient  affidavit  of  defense,  an  appeal  was  taken  to  the 
supreme  court,  which  was  afterwards  non  prossed.  Hie  plain- 
tiff claims  that  this  paper  was  represented  by  him  and  the  son 
to  be  a  paper  in  connection  with  a  transaction  about  some  flour, 
and  that,  for  that  reason,  without  reading  it,  he  signed  it^  and 
that  he  didn't  know  anything  about  the  appeal  to  the  supreme 
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court,  and  neyer  gave  any  bond  for  such  appeal,  and  that  his 
signature  to  the  bond  was  a  forgery.  This  is  denied  by  the  de- 
fendant, except  that  it  is  admitted  that  the  bond  was  not 
signed  by  the  plaintiff  nor  in  his  presence,  but  was  signed  by 
Mr.  Price  in  his  name.  We  are  inclined  to  believe  that  the 
plaintifTs  account  of  this  matter  is  substantially  correct ;  but, 
whether  it  be  so  or  not,  it  is  quite  plain  that  he  had  no  very 
definite  understanding  of  the  matter,  and  that  he  gave  very 
little  attention  to  the  mortgage,  because  he  rightly  believed 
that  it  was  the  business  of  the  defendant  to  take  care  of  it. 

6.  Some  time  in  July,  1898,  the  plaintiff  went  on  a  visit  to 
the  state  of  Kansas  and  remained  there  for  some  months. 
During  his  absence,  about  the  1st  of  August,  the  mortgagee 
caused  judgment  to  be  entered  upon  the  bond  accompanying 
the  mortgage,  and  the  property  in  question  to  be  levied  upon 
and  advertised  for  the  first  Monday  of  September,  1898.  Be- 
fore the  plaintiff's  return  from  the  west  the  property  was  sold 
by  the  sheriff  on  September  5,  1898.  The  defendant  attended  ^ 
the  sale  and  bid  for  the  property,  and  the  same  was  knocked 
down  to  him  for  the  sum  of  $3,450.  He  gave  his  check  to  the 
sheriff  for  some  part  of  the  purchase  money,  which  was  after- 
wards dishonored ;  and  after  some  time  the  defendant  succeeded 
in  making  an  arrangement  with  J.  H.  White,  Esq.,  to  assume 
the  purchase  of  the  land  and  pay  the  sheriff  the  purchase 
money,  which  he  did,  and  received  a  deed  from  the  sheriff  for 
the  land.  The  deed  was  held  in  this  way  by  Mr.  White  until 
April  3, 1899,  when  a  deed  was  made  by  him  to  the  defendant 
for  a  consideration  of  $3,500,  and  at  the  same  time  the  defend- 
ant made  to  White  a  purchase  money  mortgage  for  $3,000,  the 
deed  and  mortgage  having  been  both  placed  on  record.  The 
purchase  of  White  was  for  the  defendant,  he  holding  title  for 
him  until  he  should  be  able  to  raise  the  purchase  money,  and 
the  transaction  on  the  part  of  White  was,  in  effect,  a  loan  to 
tlie  defendant. 

7.  Neither  White  nor  the  defendant  took  possession  of  the 
property  after  the  sheriff's  sale,  or  interfered  in  any  way  with 
the  collection  of  the  rents  by  the  plaintiff,  from  the  time  of  the 
sale  until  May,  1899,  the  plaintiff  being  all  that  time  in  re- 
ceipt of  the  rents,  and  having  paid  a  large  part  at  least  of  a 
municipal  assessment  upon  the  property  with  the  knowledge  of 
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the  defendant ;  and  the  plaintiff  did  not,  in  fact,  know  of  the 
sale  until  May,  1899,  when  one  of  the  tenants  showed  him  a 
letter  directing  the  tenant  not  to  pay  him  rent,  but  supposed, 
during  all  the  time  before  and  after  the  sale,  that  the  son  was 
taking  care  of  the  mortgage  and  had  paid,  or  would  pay  the 
same  as  he  had  the  other  matters  for  which  he  had  become  liable 
for  him  from  time  to  time. 

CONCLUSIONS  OP  LAW. 

While  it  is  true  that  the  influence  of  a  parent  over  a  child  is 
more  naturally  and  more  frequently  the  subject  of  the  care  of 
the  court  of  equity  in  cases  where  an  undue  advantage 
is  claimed  to  have  been  taken  by  one  over  the  other,  it  is 
undoubtedly  true  that  if,  in  fact,  the  position  of  the  son  is 
superior  to  that  of  the  father,  by  reason  of  the  age  or  infirmity 
of  the  latter  and  the  superior  business  ability  and  experience  of 
the  former,  the  parent  may,  in  a  proper  case,  equally  claim  the 
protection  of  a  court  of  equity.  In  this  case,  in  addition  to 
these  circumstances,  the  defendant  was,  in  effect,  a  principal 
debtor,  owing  a  debt  for  which  the  plaintiff  was,  in  effect,  a 
surety.  In  the  absence  of  the  father  the  son,  having  failed  to 
pay  the  debt  which  he  should  have  paid,  permitted  the  lands 
of  the  father,  worth  more  than  double  the  amount  of  the  debt, 
to  be  sold  at  sheriff's  sale,  and  bought  them  liimself  in  his  own 
name,  using  for  the  purpose  the  veiy  money  which  he  should 
have  used  to  pay  the  debt  itself,  and  he  now  seeks  to  hold 
against  the  father  the  propei-ty  so  acquired.  We  have  no  hesi- 
tation in  holding  that,  under  the  circumstances  of  this  case,  the 
defendant  holds  the  property  so  acquired  as  trustee  for  his 
father,  and  that  he  is,  in  equity,  bound  to  reconvey  the  same  to 
the  father,  free  from  liens  and  incumbrances,  and  that  an  ac- 
count should  be  stated  between  the  parties  of  the  purchase 
money  paid  by  the  defendant  to  the  sheriff,  over  and  above  the 
debt,  interest  and  costs,  if  any,  and  of  the  rents  and  profits  re- 
ceived by  the  defendant,  and  that  the  defendant  pay  the  costs. 

A  decree  in  accordance  with  the  opinion  was  filed. 

Error  a$9iffned  was  the  decree  of  the  court 

W.  M.  Price^  with  him  C.  Q.  Dickey y  for  appellant 
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IF.  H.  S.  Thomsany  of  Thomson  ^  Thomson^  for  appellee. 

Pbb  Cubiam,  May  27,  1901 : 

The  findings  and  conclusions  of  the  learned  court  below  re- 
sulted in  a  decree  which  the  defendant  condemns  as  unjust  and 
illegal.  It  seems  to  us,  however,  that  the  decree  was  warranted 
by  the  testimony  and  a  protection  to  the  plaintiff  against  the 
fraud  and  injustice  which  threatened  his  financial  ruin.  The 
schemes  concocted  by  the  defendant  were  designed  to  deprive 
the  plaintiff  of  his  property  and  to  render  him  penniless  in  his 
declining  years.  The  decree  complained  of  by  the  defendant 
checked  him  in  his  reckless  and  disreputable  career.  It  is  to 
be  hoped  that  hereafter  his  record  will  be  more  acceptable  to 
some  persons  who  have  had  transactions  with  him  than  it  has 
been  heretofore. 

As  we  have  not  discovered  any  error  in  the  decree  complained 
of  we  unhesitatingly  affirm  it. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 


Dewaters  v.  Kuhnle,  Appellant. 

EjectmefU — Sheriff's  sale — Mortgage — Secret  trust. 

Where  a  person  takes  title  under  a  secret  agreement  to  hold  the  same 
in  trust  for  another,  and  subsequently  a  judgment  is  entered  against  him, 
after  which  he  conveys  the  land  by  a  deed  not  reciting  the  trust  to  a  third 
person,  and  thereafter  an  execution  is  issued  and  the  property  sold  at 
sherifiTs  sale,  at  which  sale  notice  is  given  of  the  last  conveyance  but  not 
of  the  secret  trust,  the  purchaser  at  the  sherifTs  sale  takes  the  land  free  of 
the  trust. 

Argued  March  18, 1901.  Appeal,  No.  176,  Jan.  T.,  1901,  by 
defendant,  from  judgment  of  C.  P.  Sullivan  Co.,  May  T.,  1899, 
No.  2,  on  verdict  for  plaintiff  in  case  of  Martha  E.  Dewaters, 
Lewis  Dewaters  and  Frank  E.  Dewaters  v.  William  Kuhnle. 
Before  McCollum,  C.  J.,  Mitchell,  Fell,  Mestbezat  and 
POTTBB,  JJ.      Affirmed. 

Ejectment  for  tract  of  land  in  Cherry  township.     Before 

DUKHAHy  P.  J. 
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At  the  trial  it  appeared  that  Edward  Sharpe,  the  former  owner 
of  the  farm  in  controversy,  died  November  16,  1888,  leaving 
a  will  in  which  he  appointed  his  son-in-law,  William  Sharpe,  as 
executor.  The  estate  of  Edward  Sharpe,  being  considerably 
indebted,  upon  an  application  made  by  the  executor,  an  order 
of  the  orphans'  court  was  made  October  12,  1891,  authorizing 
a  sale  of  the  land  in  dispute  for  the  payment  of  debts. 

In  pursuance  of  such  order,  the  farm  was  sold  November  21, 
1891,  to  R.  H.  Brewer  for  $1,800,  which  sale  was  confirmed  by 
the  court  July  11,  1892.  Some  time  in  September,  1894, 
William  Sharpe  made  an  arrangement  with  William  Kuhnle, 
the  defendant,  by  which  Kuhnle  was  to  purchase  the  farm  at 
$1,800,  and  on  the  28th  day  of  the  same  month,  a  deed  was 
made  therefor  by  the  said  William  Sharpe,  executor,  to  R.  H. 
Brewer,  followed  by  a  deed  of  the  same  date  from  R.  H.  Brewer 
to  Kuhnle. 

Gi-ant  &  Dewaters  held  a  judgment  against  R.  H.  Brewer 
which  was  entered  in  1887  and  revived  by  am.  sci.  &.  and 
judgment  thereon,  December  12, 1892.  Upon  this  judgment 
an  execution  of  vend.  ex.  was  issued  and  the  farm  sold  Novem- 
ber 6,  1697  to  Grant  &  Dewaters  for  $300. 

The  sheriff  made  return  that  he  had  sold  the  farm  to  Grant 
&  Dewaters  and  afterwards  conveyed  the  same  to  Israel  P. 
Grant,  whom  the  deed  states  is  a  survivmg  partner  of  Grant  & 
Dewaters. 

Before  the  sheriff's  sale  William  Kuhnle  served  a  notice 
upon  the  sheriff,  stating  that  lie  was  the  owner  in  fee  of  the 
land  in  suit  and  "  duly  possessed  thereof  "  and  that  R.  H.  Brewer 
had  no  interest  therein,  legal  or  equitable,  which  notice  was 
read  in  the  presence  of  all  bystanders,  immediately  before  the 
sheriff's  sale. 

On  March  31,  1898,  Israel  P.  Grant  conveyed  the  land  to 
plaintiffs. 

The  court  charged  in  part  as  follows : 

[We  say  to  you,  gentlemen,  that  that  deed  from  the  sheriff 
of  Sullivan  county  to  Israel  P.  Grant  conveyed  to  Mr,  Grant 
all  the  interest  belonging  to  Mr.  Reuben  H.  Brewer  in  the  land 
that  was  sold  by  the  sheriff.  And  the  purchaser  not  only  took 
all  the  interest  of  Reuben  H.  Brewer  in  the  land,  but  he  took 
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it  divested  of  any  secret  trust  or  secret  conveyance  of  which  he 
had  no  personal  knowledge,  no  actual  knowledge,  or  of  which 
he  was  not  bound  by  any  constructive  knowledge  by  reason  of 
being  bound  to  examine  by  reason  of  notice  that  he  may  have 
received  in  regard  to  secret  trusts.]   [2] 

[There  has  been  evidence  given  that  Mr.  Brewer  acted  merely 
as  trustee  for  John  G.  Scouton,  or  for  the  executor  of  Edward 
Sharpe.  That  was  a  secret  trust ;  and  as  between  Reuben  H. 
Brewer  and  the  executor  of  Edward  Sharp,  or  as  between  Reu- 
ben H.  Brewer  and  John  G.  Scouton,  they  could  enforce  that 
trust  against  Mr.  Brewer  and  compel  him  to  deed  that  property 
in  accordance  with  whatever  terms  they  might  make  upon  it, 
and  to  whomever  they  might  sell  it.  But  as  between  Reuben  H. 
Brewer,  or  as  between  the  executor  of  the  said  Edward  Sharpe, 
or  John  G.  Scouton  and  the  purchaser  at  sheriff's  sale  of  the 
rights  of  Reuben  H.  Brewer,  they  could  only  enforce  such 
rights  as  they  had  given  notice  to  the  purchasers  and  to  the  bid- 
ders at  the  sale  that  they  possessed  and  had.]   [3] 

[There  was  a  notice  given  by  William  Kuhnle,  the  defendant 
in  this  case,  who  was  in  possession  of  the  land  at  the  time  the 
sheriff's  sale  was  made  in  1897;  and  had  acquired  a  deed  from 
Reuben  H.  Brewer  to  himself  of  the  land.  There  was  given  in 
evidence  the  notice  that  he  was  the  absolute  owner  of  the  land 
in  fee  simple,  and  that  Reuben  H.  Brewer  had  no  interest,  legal 
or  equitable,  in  the  land  being  sold.  This  was  such  a  notice  as 
would  require  the  purchaser  to  examine  the  records  to  see  what 
title  William  Kulinle  had  in  regard  to  it.  And  if  William 
Kuhnle  had  put  upon  record  where  the  party  and  everybody 
might  know  what  his  title  was,  and  under  whom  he  claimed 
title — if  he  put  that  upon  record,  that  would  be  the  only  thing 
that  a  purchaser  at  sheriff's  sale  would  be  bound,  under  that 
notice,  to  have  examined.  And  having  put  upon  record  his 
deed  from  R.  H.  Brewer  to  himself,  when  the  purchaser  at  sher- 
iff's sale  went  to  the  record  and  found  that  (under  the  decision 
of  the  Supreme  Court  in  Lantz  v.  Gorman),  he  was  not  bound 
to  go  further ;  and  it  was  no  notice  of  anything  further  than 
the  simple  fact  that  he  held  title  under  Reuben  H.  Brewer.]   [4] 

[So  that  we  say  to  you  that  the  deed  from  the  sheriff  of  Sul- 
Uvan  county  to  Israel  P.  Grant,  the  surviving  partner  of  Grant 
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&  Dewaters,  conveyed  to  Grant  the  title  of  Reuben  H.  Brewer 
as  against  William  Kuhnle,  the  defendant  in  this  case.]  [5] 

[There  has  also  been  given  in  evidence  a  deed  from  Israel  P. 
Grant,  the  surviving  partner  of  Grant  &  Dewateis,  to  the  pres- 
ent plaintiffs  in  this  case,  so  that  the  present  plaintiffs  in  this 
case  would  be  entitled  to  your  verdict  under  the  evidence  in 
this  case,  for  the  land  in  controversy.]   [6] 

Verdict  and  judgment  for  plaintiffs.     Defendant  appealed. 

Hrrors  assigned  were  (2-<)  above  instructions,  quoting 
them. 

James  W.  Piatt^  for  appellant. 

TT.  J.  Toung^  with  him  John  W.  Mix  and  Alphonsus  WdUK, 
for  appellees. 

Per  Curiam,  May  27, 1901  : 

We  think  that  the  court  below  did  not  err  in  directing  the 
jury  to  render  a  verdict  in  favor  of  the  plaintiffs  and  in  enter- 
ing a  judgment  thereon  for  all  the  land  involved  in  the  levy  and 
costs. 

Judgment  affirmed. 


Fitzwater,  Appellant,  v.  Fassett. 

Landlord  and  tenant^  Negligence— Burial  of  infected  horse  in  leased 
premises. 

The  mere  granting  of  permission  by  a  landlord  to  a  stranger  to  bury  a 
deaii  horse  in  leased  land,  is  not  negligence  in  itself.  If  the  horse  is  in- 
fected, and  this  fact  is  not  known  to  the  landlord,  and  if  the  landlord  does 
not  receive  any  benefit  or  compensation  for  the  permission  granted,  and 
has  no  part  in  the  burial  and  gives  no  directions  concerning  it,  he  cannot 
be  held  liable  by  the  tenant  for  the  loss  of  cattle  infected  with  disease  by 
the  dead  horse. 

Argued  March  19, 1901.  Appeal,  No.  68,  Jan.  T.,  1901,  by 
plaintiff,  from  order  of  C.  P.  Bradford  County,  Dec.  T.,  1899, 
No.  254,  refusing  to  take  off  nonsuit,  in  case  of  Matt  Fitzwater 
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V.  T.  M.  Fassett.    Before  McCollum,  C.  J.,  Mttohell,  FblLi 
Mbstbszat  and  Pottsb,  J  J.     Affirmed. 

Trespass  to  recover  damages  for  loss  of  cattle.  Before  DuK- 
HAM,  P.  J.,  specially  presiding. 

At  the  trial  it  appeared  that  plaintiff  claimed  to  recover  dam- 
ages for  the  loss  of  four  cows  which  had  become  infected  with 
disease  from  a  dead  horse  which  the  plaintiff's  landlord  permit- 
ted a  stranger  to  bury  in  the  leased  premises. 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off. 

Mrror  astigned  was  the  order  of  the  court 

J,  tr.  Stone^  of  Stone  ^  Brooks  and  W.  J.  Toung^  with  them 
CharUi  L,  Fellows^  for  appellant. — Where  an  act  is  wrongful 
in  itself,  or  the  going  upon  land  is  primarily  a  trespass,  it  mat- 
ters not  that  the  trespassers  do  not  intend  or  foresee,  the  great 
damage  that  actually  accrues :  3  Sedgwick  on  Damages  (8th  ed.), 
sec.  929 ;  1  Addison  on  Torts  (Banks  &  Bros.'  ed.),  *12 ;  Keller 
V.  Stoltz,  71  Pa.  356 ;  2  Thompson  on  Negligence,  1085,  sec.  2 ; 
Bamum  v.  Vandusen,  16  Conn.  200 ;  Anderson  v.  Buckton,  1 
Strange,  192 ;  Lee  v.  Burk,  15  111.  Appellate  Ct.  661 ;  MoClos- 
key  V.  Powell,  123  Pa.  62. 

E.  B.  Parsons^  with  him  Henry  0.  McCormick^  Seth  T.  Mty 
Cormickf  TT.  C.  Sechrist  and  Albert  Morgan^  for  appellee. — The 
contention  of  the  appellee  is  that  he  cannot  under  the  evidence 
in  the  case  be  held  responsible  as  a  trespasser  for  the  loss  of  ap- 
pellant's cows  because  a  mere  permission  to  bury  a  dead  horse 
on  the  leased  land  was  given  by  him,  even  if  the  result,  as  ap- 
pellant contends,  was  the  communication  of  the  disease  by  the 
horse  to  the  cows,  because  the  loss  was  not  the  usual  and  prob- 
able consequence  of  the  act:  Robinson  v.  Vaughton,  8  Carr  & 
Pajoie,  262 ;  1  Waterman  on  Trespass,  p.  67 ;  1  Jaggard  on 
Torts,  p.  211 ;  Heitzman  v.  DivU,  11  Pa.  264;  Thomas  v.  Win- 
chester, 6  N.  Y.  381 ;  Ryan  v.  N.  Y.  Cent.  R.  R.  Co.,  35  N.  Y. 
210;  Wood  V.  Penna.  R.  R.  Co.,  177  Pa.  306;  McGrew  v. 
Stone,  53  Pa.  436 ;  Fairbanks  v.  Kerr,  70  Pa.  86 ;  Hoag  v.  Lake 
Shore,  etc.,  R.  R.  Co.,  86  Pa.  293. 
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Opinion  by  Mr.  Justice  Potter,  May  27, 1901: 

The  appellee  in  this  case  was  the  owner  of  certain  lands  in 
Canton  township,  Bradford  County,  Pa. 

These  lands  were  leased  to  the  appellant,  Fitzwater,  and  in 
June,  1899,  were  used  as  pasturage  for  cattle. 

At  the  request  of  a  wandering  stranger,  on  or  about  June  15, 
1899,  the  appellee,  Fassett,  granted  permission  to  bury  in  the 
pasture,  a  dead  horse,  which  had  died  on  an  adjoining  school 
house  lot.  The  appellee  had  no  part  in  the  burial,  and  gave 
no  directions  concerning  it,  nor  had  he  any  knowledge,  that 
the  horse  had  any  infectious  disease.  The  horse  was  taken 
into  the  pasture  by  the  stranger  and  others  in  his  employ,  and 
buried.  Appellant's  cows  were  pasturing  upon  the  lands  at 
the  time,  and  afterwards  they  became  affected  with  anthrax, 
supposed  to  have  come  from  the  horse,  and  four  of  the  cows 
died. 

Upon  the  trial,  at  the  close  of  plaintiffs  evidence,  the  court 
below  directed  a  compulsoiy  nonsuit.  The  refusal  to  take  oflf 
this  nonsuit  is  assigned  for  error.  The  appellee  maintains 
that  as  under  the  evidence,  he  did  nothing  more  than  give  his 
consent  to  buiy  the  horse  upon  the  leased  land,  he  cannot 
therefore  be  held  as  a  trespasser.  We  think  his  contention  is 
correct.  The  distinction  seems  to  be  borne  out  by  the  author- 
ities. 

In  the  case  of  Robinson  v.  Vaughton  and  Southwick,  8 
Carr.  &  Payne,  252,  the  court  says :  "  The  only  real  question 
is  whether,  Mr.  Vaughton  was  authorized  and  ordered  by  Mr. 
Southwick  to  commit  this  trespass,  or  whether  Mr.  Southwick 
merely  said,  *  I  will  permit  you,'  or  '  You  may  go  if  you  like.'  If 
he  was  authorized  and  ordered  by  Mr.  Southwick  to  go  there, 
they  are  joint  trespassers,  but  if  he  was  only  permitted  or  had 
leave  and  license  from  Southwick,  they  are  not."  This  was 
an  action  of  trespass  by  the  tenant  against  the  landlord,  as  in 
this  case. 

And  in  1  tVaterman  on  Trespass,  pp.  67,  68  :  "  If  A  gave  B 
leave  to  go  into  a  field  in  which  A  has  no  right,  and  B  goes 
there,  this  will  not  make  A  liable  as  a  co-trespasser  with  B." 

And  again  in  1  Jaggard  on  Torts,  p.  211 :  "  But  a  person 
who  merely  gives  leave  for  a  tort  to  be  committed  is  said  not 
to  be  a  joint  tort-feasor.     If  the  trespasser  was  authorized  and 
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ordered  by  me  to  go  there,  we  are  joint  tort-f  easors ;  but  if  I 
only  permitted  him,  as  he  bad  my  leave  and  license,  though  I 
had  no  right,  yet  we  are  not  joint  tort-feasors." 

In  Heitzman  v.  Bastian  Divil,  William  Speese  and  John 
Speese,  11  Pa.  264,  the  plaintiff  was  the  purchaser  of  the  prop- 
erty of  Divil  by  a  judicial  sale.  The  property  being  a  stack  of 
grain  was  hauled  by  DivU  with  the  team  of  Speese  to  the  bam 
of  the  latter  and  thrashed.  It  was  proved  that  the  plaintiff 
asked  Speese  to  let  him  take  the  grain  away  from  his  bam,  who 
replied  that  "  he  could  not  let  him  do  so ;  it  did  not  belong  to 
him,  but  to  Divil."  Plaintiff  asked  Speese  if  he  harbored  the 
grain.  He  said  he  did ;  it  was  his  own  barn,  and  he  could 
harbor  anybody's  grain  he  pleased.  With  regard  to  the  liabil- 
ity of  the  defendant,  Speese,  the  court  charged  thus : 

^^  William  and  John  Speese  stand  in  a  different  situation,  and 
if  they  did  no  more  than  allow  Bastian  the  privilege  of  thrash- 
ing the  grain  out  at  their  bam,  and  even  loaned  him  horses  and 
wagons  to  haul  it  there,  it  would  not  implicate  them  as  tres- 
passers ;  it  is  what  one  neighbor  may  certainly  do  for  another." 
This  was  assigned  for  error,  and  this  court  said  the  law  was  cor- 
rectly stated  as  to  William  and  John  Speese. 

It  will  be  remembered  that  in  the  present  case,  the  appellee 
was  the  owner  of  the  land  in  question,  it  being  leased  for  the 
year,  to  the  appellant.  So  that  the  consent  of  the  owner  might 
properly  be  sought,  in  addition  to  that  of  the  lessee. 

The  action  of  the  appellee  amounting  to  nothing  more  than 
consent,  and  not  extending  to  directing  or  procuring  the  tres- 
pass upon  the  rights  of  the  appellant,  this  case  is  not  in  line 
with  those,  where  a  trespass  was  ordered  or  procured  by  per- 
sons who  were  therefore  held  liable  with  those  actually  com- 
mitting it. 

Neither  does  it  appear  that  the  appellee,  Fassett,  was  inter- 
^ted  in  the  transaction  in  any  way,  or  that  he  received  any  bene- 
fit or  compensation  for  the  permission  granted. 

Another  most  important  mle  of  law  is,  that  the  damages  for 
which  a  party  is  to  be  held  liable,  are  those  only  which  are  the 
natural  or  necessary  consequences  of  his  act  It  cannot  be  pre- 
tended that  the  mere  granting  of  permission  to  bury  a  dead 
horse,  was  negligence  in  itself.    The  damages  claimed  by  the 
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appellant  resulted  from  the  fact  of  the  horse  being  diseased 
which  was  unknown  to  appellee. 

The  injury  was,  therefore,  not  the  natural  and  ordinary  result 
of  the  act,  to  which  consent  was  given,  and  the  giving  of  consent 
cannot  under  such  circumstances  be  held  to  be  the  proximate 
cause  of  the  injury.  The  rule  is  thus  laid  down  in  1  Jaggard 
on  Torts,  p.  374: 

"  But  it  is  generally  held  that  in  order  to  warrant  a  finding 
that  negligence,  or  an  act  not  amounting  to  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  it  must  appear  that  the  injury 
was  the  natural  and  probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances." 

And  the  rule  as  thus  stated,  was  adopted  by  this  court  in 
Wood  V.  Penna.  R.  R.  Co.,  177  Pa.  310. 

We  think  that  under  all  the  evidence,  in  this  case,  the  nonsuit 
was  properly  entered. 

The  judgment  is  afi&rmed* 


Blackwell  v.  Scouten,  Appellant. 

Will— 'Devise — Lapse — Decease  of  devisee  in  lifetime  of  testaior^Act  of 
Apnl  8.  1833.  P.  L.  260. 

AVhere  a  testator  devises  land  to  his  son  subject  to  the  payment  of  a  cer- 
tain sum  to  his  wife  and  heirs,  and  if  the  son  does  not  desire  to  take  the 
land  and  pay  said  amount  then  to  a  second  son,  and  the  first  son  dies  in 
his  father's  lifetime  leaving  a  son,  the  devise  does  not  lapse,  but  under  the 
Act  of  April  8,  1833,  P.  L.  250,  sec.  12,  vests  in  the  son  of  the  first  bene- 
ficiary. 

Argued  March  19, 1901.  Appeal,  No.  97,  Jan.  T.,  1901,  by 
defendant,  from  judgment  of  C.  P.  Bradford  Co.,  May  T.,  1900^ 
No.  56,  on  case  stated  for  plaintiff  in  case  of  A.  C.  Blackwell, 
Guardian  of  Eugene  B.  Scouten,  v.  Charles  W.  Scouten.  Be- 
fore McCoLLUM,  C.  J.,  Mitchell,  Fell,  Mestbbzat  and  Pot- 
tee,  JJ.    Affirmed. 

Ejectment  case  stated  to  determine  title  to  real  estate. 
The  material  portions  of  the  case  stated  are  as  follows : 
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That  each  of  the  said  parties  claim  title  to  the  lands  in.  $uit 
under  and  by  virtue  of  the  provisions  contained  in  the  last  will 
and  testament  of  Charles  R.  Scouten,  who  died  testate  and 
seized  thereof  in  fee  on  July  26, 1900 ;  the  said  will  and  testa- 
ment was  duly  probated  before  the  register  of  wills  of  said 
county  on  August  8,  1900,  and  recorded  on  the  same  day  in 
register's  docket,  No.  13,  p.  131,  etc.,  a  copy  of  which  and  of 
the  codicil  thereto  is  hereto  attached  and  made  a  part  hereof. 

The  said  will,  inter  alia,  contains  the  following  provision, 
viz: 

'^  I  give  and  bequeath  unto  my  beloved  son  Allen  O.  Scouten 
the  balance  of  my  personal  property  and  my  homestead  farm 
where  I  now  live,  containing  about  two  hundred  acres,  moi*e  or 
less,  and  that  my  son  Allen  O.  Scouten  pay  to  my  heirs  and  my 
wife  the  sums  herein  mentioned  to  be  paid  to  them,  and  if  he 
does  not  desire  to  take  the  farm  and  property  and  pay  said 
amounts  then  it  is  my  will  that  my  son  Charles  W.  Scouten 
take  the  same  and  pay  the  bequests  and  pay  to  my  son  Allen  O. 
Scouten  six  hundred  dollars." 

The  lands  in  controversy  in  this  suit  constitute  the  homestead 
&rm  mentioned  in  the  foregoing  clause  or  provision  of  the  said 
will. 

That  AUen  O.  Scouten,  one  of  the  sons  of  the  said  testator 
and  mentioned  in  the  said  clause  or  provision  of  his  will,  died 
intestate  on  September  1, 1896,  and  left  to  survive  him  a  widow 
and  one  child,  Eugene  B.  Scouten,  now  about  sixteen  years  of 
age,  who  by  his  guardian  is  the  plaintiff  in  this  action  of  eject- 
ment, and  seeks  to  recover  possession  of  the  said  homestead 
farm  or  lands  by  virtue  of  the  provisions  contained  in  the  said 
will  in  favor  of  his  father,  Allen  O.  Scouten. 

The  defendant,  Charles  W.  Scouten,  is  the  other  son  of  the 
said  testator  and  mentioned  in  the  said  clause  or  provision  of 
his  will ;  he  is  fifty-seven  years  of  age,  and  soon  after  the  death 
of  his  father,  as  soon  as  he  became  acquainted  with  what  the 
provisions  of  his  said  will  were,  he  elected  to  take,  his  brother 
Allen  O.  Scouten  being  dead,  the  said  homestead  farm  or  lands 
in  suit  mentioned  in  the  said  provision  of  said  will,  and  is  now 
in  possession  of  the  same  and  claims  title  to  the  same,  and  is 
willing  to  comply  with  the  provisions  of  the  will  in  regard  to 
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paying  the  said  several  sums  of  money  therein  bequeathed  to 
other  persons,  when  and  as  the  same  become  payable. 

Eugene  B.  Scouten,  the  plaintiff  by  his  guardian,  has  also 
elected  to  take  the  homestead  farm  or  lands  in  suit,  mentioned 
in  the  said  provision  of  said  will,  claims  title  thereto,  and  is 
willing  to  comply  with  the  provisions  of  the  will  in  regard  to 
paying  the  said  several  sums  of  money  therein  bequeaUied  to 
other  persons,  when  and  as  the  same  become  payable. 

The  said  Eugene  B.  Scouten  has  not  personally  or  through 
his  guardian  or  any  one  authorized  to  act  for  him  expressed  a 
determination  or  wish  not  to  take  the  homestead  farm  under 
the  provisions  of  said  will,  nor  has  he  or  any  other  person  for 
him  given  consent  to  the  defendant's  taking  possession  of  said 
real  estate,  and  that  immediately  upon  learning  what  the  provi- 
sions of  said  will  were,  he  made  known  his  desire  to  take  said 
farm  and  comply  with  the  conditions  of  his  grandfather's  will. 

The  court  in  an  opinion  by  Dunham,  P.  J.,  entered  judgment 
for  plaintiff. 

Error  (Msigned  was  in  entering  judgment  for  plaintiff. 

I.  McPherson^  with  him  7.  N.  JEvans^  for  appellant — The  tes- 
tator put  Allen  to  his  election  of  the  property,  or  of  the  money 
legacy.  If  he  had  survived  the  testator  he  could  only  have  de- 
feated Charles's  right  to  take  the  property  by  electing  to  take  it 
himself. 

This  he  might  or  might  not  have  done.  It  would,  no  doubt, 
have  depended  upon  which  he  considered  the  most  beneficial 
to  him,  the  property,  cum  onere,  or  the  money  legacy. 

But  the  testator  has  virtually  or  substantially  said  that  if 
Allen  does  not  take  the  property  that  Charles  shall  have  it ;  in 
other  words  that  Charles  shall  take  it,  unless  Allen  desires  to 
take  it. 

If  a  legacy  be  given  to  one  by  name,  and  in  the  event  of  his 
death,  to  another,  the  alternative  gift  will  take  effect,  if  the  leg^ 
atee  die  in  the  lifetime  of  the  testator :  May's  Appeal,  41  Pa. 
612 ;  Wager  v.  Wager,  96  N.  Y.  164 ;  Harris's  Est.,  74  Pa.  452. 

Under  the  provisions  of  the  testator's  will  the  title  to  the  farm 
would  not  have  vested  in  either  of  his  sons  until  he  exercised 
his  option  or  right  to  take  it  by  accepting  it  and  assuming  the 
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burdens  incident  thereto :  Anewalt's  Appeal,  42  Pa.  414 ;  Neelj 
V.  Grantham,  68  Pa.  433 ;  Pyle's  Appeal,  102  Pa.  317 ;  Rape 
V.  Smithy  3  Cent.  Repr.  386. 

WUUam  Maxwell^  with  him  U.  Overton^  for  appellee. 

Per  Curiam,  May  27, 1901 : 

The  fifth  paragraph  of  the  testator's  will  and  the  12th  sec- 
tion of  the  act  of  April  8, 1833,  appear  in  Judge  Dunham's 
opinion.  The  will  was  executed  on  October  26, 1887,  and  a  cod- 
icil was  appended  to  it  on  October  12, 1896.  Allen  O.  Scouten 
died  in  1896,  and  the  testator  died  in  1900.  In  the  paragraph 
we  have  already  referred  to  herein  the  testator  gave  to  his  son, 
Allen  O.  Scouten,  the  balance  of  his  personal  property  and  his 
homestead  farm  containing  about  200  acres,  more  or  less,  sub- 
ject to  the  payment  to  his  wife  and  heirs  of  the  sums  previously 
mentioned  in  his  will.  No  change  was  made  in  the  will  affect- 
ing the  bequest  to  Allen  O.  Scouten,  after  October  12,  1896. 
If  the  testator,  on  the  death  of  his  son  AUen,  had  determined 
to  transfer  the  bequest  he  had  given  to  him,  to  bis  son  Charles, 
he  could  and  undoubtedly  would  have  signified  or  announced 
his  purpose  to  do  so.  But  there  is  no  intimation  on  his  part  of 
such  a  purpose,  and  not  the  slightest  indication  on  the  part  of 
Allen  O.  Scouten  at  any  time  that  he  desired  to  have  the  bequest 
the  testator  provided  for  him  transferred  to  his  brother  Charles. 
Allen  O.  Scouten  left  to  survive  him  a  widow  and  one  child, 
Eugene  B.  Scouten,  who  is  now  sixteen  years  of  age,  and  the 
plaintiff  in  this  suit. 

The  12th  section  of  the  act  of  April  8,  1833,  referred  to 
in  the  first  sentence  of  this  opinion,  is  pertinent  to  the  question 
involved,  and  is  as  follows :  *'  No  devise  or  legacy  in  favor  of 
a  child  or  other  lineal  descendant  of  any  testator,  shall  be 
deemed  or  held  to  lapse,  or  become  void,  by  reason  of  the  de- 
cease of  such  devisee  or  legatee,  in  the  lifetime  of  the  testator, 
if  such  devisee  or  legatee  shall  have  issue  surviving  the  testa- 
tor, but  such  devise  or  legacy  shall  be  good  and  available  in 
favor  of  such  surviving  issue,  with  like  effect  as  if  such  devisee 
or  legatee  had  survived  the  testator,  saving  always  to  every 
testator  the  right  to  direct  otherwise.*'  It  seems  to  us  that  the 
section  we  have  quoted  from  the  act  of  April  8,  1833,  when 
Vol.  cxcix— 29 
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oonsidered  in  connection  with  the  fifth  paragpraph  of  the  will, 
furnishes  a  complete  and  satisfactory  answer  to  the  defendant's 
claim.  We  therefore  dismiss  the  assignment  of  error  and  affirm 
the  judgment  entered  by  the  learned  judge  of  the  court  below. 
Judgment  affirmed. 


Rogers,  Appellant,  v.  Williamsport 

Negligence— Municipalities— Defective  sidewalk— Notice. 

In  an  action  against  a  city  to  recover  damages  for  personal  injuries 
caused  by  a  fall  on  a  defective  sidewalk,  a  nonsuit  is  properly  entered 
whore  it  appears  that  the  sidewalk  had  been  repaired  by  the  property 
owner  eighteen  days  before  the  accident,  and  during  that  time  the  city  had 
no  actual  or  constructive  notice  of  the  defect  which  caused  the  plaintilTs 
injuries. 

Argued  March  19, 1901.  Appeal,  No.  86,  Jan.  T.,  1901,  by 
plaintiff,  from  order  of  C.  P.  Lycoming  Co.,  Dec.  T.,  1899, 
No.  555,  refusing  to  take  off  nonsuit,  in  case  of  Robert  Rogers 
V.  City  of  Williamsport.  Before  McCollum,  C.  J.,  Mitchell, 
Fell,  Mestbezat  and  Potter,  JJ.    Affirmed. 

Trespass  for  personal  injuries.  Before  Reed,  P.  J.,  specially 
presiding. 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off,  Reed,  P.  J.,  filing  the  following 
opinion : 

This  suit  was  brought  to  recover  damages  for  an  injury  re- 
ceived by  a  fall  on  a  sidewalk  in  the  defendant  city,  which  fall 
the  plaintiff  alleges  was  due  to  the  neglect  of  the  defendant  to 
exercise  a  proper  supervision  over  said  sidewalk.  At  the  con- 
clusion of  the  plaintiff's  testimony  a  nonsuit  was  granted  be- 
cause the  evidence  failed  to  fix  the  defendant  with  responsibility 
for  the  accident,  and,  moreover,  because  it  disclosed  negligence 
on  the  part  of  the  plaintiff. 

The  sidewalk  on  which  the  plaintiff  fell  is  in  an  outlying  dis- 
trict of  the  city,  and  at  the  place  of  the  accident  there  is  a 
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break  in  its  continuity.  Mr.  Voeneida,  two  or  three  years  be- 
fore the  accident,  had  laid  a  flagstone  walk  in  front  of  his  prop- 
erty, and  at  that  time  raised  the  level  of  his  pavement,  variously 
estimated  by  the  plaintiff's  witnesses  from  three  to  six  inches, 
above  the  level  of  the  sidewalk  in  front  of  the  Hayes  property, 
which  adjoined  the  Voeneida  property  on  the  south.  This  off- 
set of  six  inches  or  less,  in  the  pavement,  was  modified  and 
lessened  by  nailing  a  plank  crosswise  on  top  of  the  Hayes  plank 
walk,  up  against  the  end  of  the  Voeneida  pavement,  making, 
as  the  plaintiff  expressed  it,  "  a  kind  of  double  offset."  The 
plaintiff  lived  in  this  locality,  and  was  perfectly  familiar  with 
this  construction.  He  had  passed  over  it  in  daylight,  going 
south,  a  few  hours  before  the  accident.  At  that  time  he  did 
not  observe  any  change  in  its  condition.  On  his  return  home, 
after  dark,  his  foot  caught  under  the  flagstone  walk  and  threw 
him  down,  resulting  in  the  injuiy  complained  of.  After  the 
accident  he  discovered  that  the  plank  spoken  of  had  been  re- 
moved, and  that  this  was  the  occasion  of  his  foot  going  under 
the  flagstone  and  of  his  being  thrown  down  as  stated. 

From  the  testimony  it  clearly  appears  that  the  accident  which 
befell  the  plaintiff  was  due  to  the  removal  of  the  plank  which 
had  been  nailed  crosswise  on  top  of  the  Hayes  walk  where  it 
joined  the  Voeneida  flagstone  walk,  and  by  means  of  which  the 
feet  of  pedestrians  were  prevented  from  going  under  the  flag- 
stone walk,  which  was  the  occasion  of  the  plaintiff  being  thrown 
down  and  injured.  It  may  well  be  doubted  whether  the  origi- 
nal construction  was  of  such  character  as  to  require  the  sub- 
mission to  a  jury  of  the  question  of  whether  it  was  a  negligent 
construction  or  not :  Rotsell  v.  Borough  of  Warren,  10  Pa.  Su- 
peroir  Ct.  283.  But  if  it  be  conceded  that  it  would  be  a  ques- 
tion for  a  juiy  in  the  case  of  one  injured  thereby,  non  constat 
tfiat  the  accident  in  this  case  was  occasioned  by  it.  It  is  not 
alleged  that  the  defendant  had  actual  notice  of  the  displace- 
ment of  the  plank  which  caused  the  accident,  and  there  is  no 
evidence  from  which  constructive  notice  can  be  inferred.  Hence 
negligence  in  this  respect  cannot  be  attributed  to  the  defendant, 
and  this  is  the  only  actionable  negligence  shown. 

It  was  suggested  on  the  argument  that  the  remarks  and  rul- 
ings of  the  court,  during  the  progress  of  the  trial,  tended  to 
mislead  counsel  regarding  what  was  to  be  considered  as  con- 
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stituting  the  defendant's  negligence  in  thia  case.  We  regret 
any  misapprehension  on  the  part  of  counsel,  whether  justified 
by  our  lulings  or  not,  but  it  is  not  apparent  that  a  more  favor- 
able presentation  of  the  case  could  be  made  than  has  been  made. 
The  case  was  well  and  ably  tried,  and  counsel  for  plaintiff  have 
no  ground  for  assuming  any  neglect  or  omission  on  their  part  to 
fully  develop  the  facts.  They  indulge  the  hope,  however,  that 
if  a  nonsuit  were  taken  off  they  might  be  able  to  show,  on  another 
trial,  the  displacement  of  the  plank  in  question  for  such  a 
length  of  time  before  the  accident  as  to  affect  the  defendant 
with  constructive  notice  of  it.  But  the  testimony  introduced 
all  points  the  other  way.  The  witness,  Charles  Best,  called  by 
the  plaintiff,  testifies  that  he  served  a  notice  upon  <the  property 
owner  regarding  this  plank  walk,* and  that  it  was  repaired, 
pursuant  to  this  notice,  September  12, 1899.  There  is  nothing 
to  show  that  after  this  date,  or  between  September  12  and 
the  date  of  the  accident,  September  28,  1899,  that  the  plank 
nailed  on  top  and  across  the  end  of  the  plank  walk  where  it 
connected  with  the  flagstone  walk  had  been  displaced  or  re- 
moved, and  the  plaintiff,  who  passed  over  the  walk  a  number 
of  times  between  these  dates,  the  last  time  only  a  few  hours 
before  the  accident,  did  not  observe  that  it  was  not  in  place ; 
that  discovery  was  not  made  by  him  until  after  the  accident, 
and  it  must  be  borne  in  mind  that  he  attributes  the  accident 
to  the  absence  of  this  plank  from  its  wonted  place.  Several 
witnesses  testify  that  they  stumbled  or  fell  over  this  offset,  but 
no  one  testifies  to  having  met  with  an  accident  of  any  kind  there 
between  the  date  the  sidewalk  was  repaired  and  the  date  of  the  ao- 
cident  If  the  testimony  of  some  of  these  witnesses  would  war- 
rant the  inference  that  the  plank  in  question  was  occasionally  out 
of  place  prior  to  the  date  the  walk  was  repaired,  certainly  it  would 
not  warrant  the  inference  that  it  was  out  of  place  after  the 
walk  had  been  repaired,  and  the  further  inference  that  .it  had 
been  continuously  out  of  place  a  sufficient  length  of  time  before 
the  accident  to  affect  the  defendant  with  constructive  notice  of 
it.  Upon  a  careful  consideration  of  the  testimony  we  fail  to 
discover  any  evidence  that  would  entitle  the  plaintiff  to  go  to 
a  jury  on  the  question  of  the  defendant's  responsibility  for  the 
accident  which  occasioned  his  injuries. 

It  is  also  earnestly  contended  that  the  plaintiff  was  guilty 
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of  contributory  negligence,  and  we  rather  emphasized  this  view 
of  the  case  in  granting  the  nonsuit.  But  since  listening  to 
the  very  aide  and  learned  argument  of  the  plaintiffs  counsel 
on  this  branch  of  the  case,  we  are  now  inclined  to  the  opinion 
that  the  evidence  would  require  the  submission  of  this  question 
to  a  jury.  But  whether  it  would  or  not,  the  plaintifiTs  action 
must  fidl  for  want  of  evidence  fixing  the  defendant  with 
negligence. 

And  now,  February  15, 1901,  rule  discharged  and  motion  to 
take  off  nonsuit  refused. 

Error  as$igned  was  refusal  to  take  off  nonsuit. 

W.  Hi  Spencer  J  with  him  Clarence  L.  Peaslee^  for  appellants. 

John  J.  Beardon  and  T.  M,  B.  HickSj  for  appellee,  were  not 
heard. 

Pkr  Curiam,  May  27, 1901 : 

This  suit  was  brought  to  recover  damages  for  injuries  re- 
ceived by  a  fall  upon  a  sidewalk  in  the  city  of  Williamsport. 
On  the  trial  of  the  case  and  at  the  close  of  the  evidence  on 
which  the  plaintiff  relied  for  a  recovery  of  damages  for  injuries 
received  by  his  fall,  the  defendant's  counsel  moved  for  a  com- 
pulsory nonsuit  which  was  allowed  by  the  court.  It  clearly 
appears  in  the  opinion  of  the  court  refusing  to  take  off  the  non- 
suit that  the  city  was  not  in  any  sense  responsible  for  the 
plaintiff's  fall.  It  was  plainly  stated  in  said  opinion  that  it 
was  not  alleged  that  the  defendant  had  actual  notice  of  the  dis- 
placement of  the  plank  which  caused  the  accident,  and  that 
there  was  no  evidence  from  which  constructive  notice  could  be 
inferred.  The  result  was  an  affirmance  of  the  nonsuit  and  an 
ai^>eal  by  the  plaintiff  to  this  court 

A  careful  readmg  of  the  testimony  in  the  case  shows  that 
the  conclusion  of  the  court  was  completely  warranted  by  it. 
The  uncontradicted  evidence  was  that  the  city,  through  its  offi- 
cials, notified  the  property  owner  to  repair  the  sidewalk;  that 
the  notice  was  served  upon  him  in  July  or  August,  and  the 
sidewalk  was  repaired  on  the  12th  of  September,  or  eighteen 
days  prior  to  the  plaintiff's  fall.    There  was  no  actual  or  con- 
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structive  notice  of  non-repair  during  that  period.      No  negli- 
gfence  was  properly  imputed  to  the  city,  and  there  was  some 
evidence  tending  to  establish  contributory  negligence  on  the 
part  of  the  plaintiff. 
Judgment  affirmed. 


Madden,  Appellant,  t?.  Penn  Electric  light  Company. 

Corporations — Foreign  corporations— Internal  management  — Jurisdic- 
tion. 

The  courts  of  Pennsylvania  will  not  take  jurisdiction  of  matters  relating 
to  the  internal  management  of  a  foreign  corporation  on  a  dispute  between 
such  corporation  and  one  or  more  of  its  own  stockholders. 

Submitted  March  25, 1901.  Appeal,  No.  340,  Jan.  T.,  1901, 
by  plaintiff,  from  decree  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1899,  No.  1377,  dismissing  bill  in  equity  in  case  of  James  Mad- 
den, Administrator  of  Stephen  Madden,  v.  The  Penn  Electric 
Light  Company  and  the  Philadelphia  Electric  Company.  Be- 
fore Mitchell,  Fbll,  Bbown,  Mestrbzat  and  Potteb,  JJ. 
Affirmed. 

Bill  in  equity  for  a  receiver  and  for  an  accounting. 
The  court  sustained  a  demurrer  and  dismissed  the  bilL 

Error  assigned  was  in  dismissing  the  bill. 

James  W.  M.  NewliUy  for  appellant. 

R.  Stuart  Smith  and  Charles  H.  Morgan,  tTr.,  for  appellees.. 

Opinion  by  Mr.  Justice  Mitchell,  May  27, 1901 : 
This  is  an  effort  to  avoid  the  effect  of  the  decision  in  Madden 
V.  The  Penn  Electric  Light  Co.,  181  Pa.  617,  by  variation  or 
omission  of  some  of  the  averments  of  the  bill  in  that  case,  and 
thus  to  get  a  rehearing  of  the  same  matters.  But  the  sub- 
stantial ground  of  action  is  the  same  and  falls  within  the  prin- 
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ciple  of  that  case,  that  the  courts  of  Pennsylvania  will  not  take 
jurisdiction  of  matters  relating  to  the  internal  management  of 
a  foreign  corporation,  on  a  dispute  between  such  corporation 
and  one  or  more  of  its  own  stockholders. 
Decree  affirmed. 


Kohler's  Estate. 

WUl— Change  of  law— Adoption. 

A  testator  who  commits  the  distribution  of  his  estate  to  the  law»  upon  the 
happening  of  an  event  necessarily  future,  must  reasonably  be  presumed 
to  have  contemplated  the  possibility  of  a  change  in  the  law  in  the  mean- 
time. 

Where  a  will  executed  in  1853,  prior  to  the  adoption  law  of  May  4, 
1855,  P.  L.  431,  contains  a  devise  to  a  son  for  life  with  remainder  to  such 
person  or  persons  as  would  be  entitled  by  law  to  take  the  son^s  estate,  an 
adopted  daughter  of  the  son,  adopted  in  1889,  one  year  prior  to  the  son's 
death,  is  entitled  to  take  the  devise. 

Argued  March  26,  1901.  Appeal,  No.  13,  Jan.  T.,  1901,  by 
Emma  L.  Diver,  Marian  M.  Darlington,  Maria  C.  Lippincott, 
Josephine  M.  Kramer,  Adeline  C.  Kohler,  Anna  C.  Foulke  and 
Carrie  M.  Karsner,  from  decree  of  O.  C.  Phila.  Co.,  Oct.  T., 
1897,  No.  79,  dismissing  exceptions  to  adjudication  in  the  es- 
tate of  John  Kohler,  deceased.  Before  Mitchell,  Fell, 
Beown,  Mestrezat  and  Potter,  J  J.    Affirmed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  John  Kohler,  by  will  dated 
October  11, 1863,  republished  by  codicil  dated  February  28, 
1866,  gave  part  of  his  estate  in  trust  for  his  son,  John  F.  Koh- 
ler, for  life,  with  remainder  to  "such  person  or  persons  as 
would  be  entitled  thereto  if  my  said  son  John  F.  Kohler  had 
survived  his  wife  and  died  intestate,  and  possessed  thereof  and 
in  such  shares  and  proportions  as  such  person  or  persons  would 
in  such  case  be  entitled  by  law." 

John  Kohler  died  August  8,  1868. 

John  F.  Kohler  died  September  12,  1900,  having  survived 
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his  wife,  and  by  his  will,  dated  May  28,  1897,  gave  his  entire 
estate  to  his  "  adopted  daughter  Esther  P.  Kohler  Keen." 

By  order  of  the  court  of  common  pleas  of  Bucks  county, 
dated  September  9,  1889,  upon  proceedings  duly  had,  it  was 
decreed  that,  "  the  said  Esther  P.  Keen,  an  adult  person,  shall 
have  all  the  rights  of  a  child  and  heir  of  the  adopting  parent, 
John  F.  Kohler,  and  be  subject  to  the  duties  of  such  child,  and 
that  she  shall  assume  the  name  of  Esther  P.  Kohler  Keen." 

The  auditing  judge  (Ashman,  J.),  found  that  said  adopted 
daughter  was  the  "  person  "  who,  upon  the  death  of  her  father, 
"would  be  entitled  by  law,"  and  awarded  the  fund  to  her. 
Exceptions  to  this  finding  were  dismissed  by  the  court  in  banc. 

Error  assigned  was  the  decree  of  the  court 

J.  Campbell  Lancaater^  with  him  Charles  E.  Lex^  for  appel- 
lant.—Adopted  children  are  not  children  of  the  person  by  whom 
they  have  been  adopted,  and  the  act  of  assembly  does  not  at- 
tempt the  impossibility  of  making  them  such :  Schafer  v.  Eneu, 

64  Pa.  304 ;  Sunderland's  Est.,  60  Iowa,  732 ;  Meader  v.  Archer, 

65  N.  H.  214. 

It  is  submitted  that  the  important  consideration  in  this  case 
is  the  fact  that  testator  having  made  his  will  in  1853,  having 
died  in  18^68,  and  the  adoption  act  under  which  such  adoption 
was  made  not  having  been  passed  until  1889,  not  only  could 
not  his  actual  intention  have  been  to  benefit  an  adopted  child, 
but  his  legal  intention  must  be  considered  to  be  as  of  the  time 
that  he  made  his  will:  Mullock  v.  Souder,  5  W.  &  S.  198; 
Packer  v.  Packer,  179  Pa.  580 ;  Martindale  v.  Warner,  16  Pa. 
471. 

Though  a  will,  it  is  true,  does  not  take  effect  until  after  the 
testators  death,  yet  it  is  inchoate,  though  not  consummate, 
from  the  execution  of  it,  and  for  many  purposes  in  law  it  re- 
lates to  the  time  of  the  making  of  it :  Packer  v.  Packer,  179 
Pa.  580;  Quin's  Est.,  144  Pa.  444;  Neal's  App.,  104  Pa.  214; 
Taylor  v.  Mitchell,  67  Pa.  209 ;  Gable's  Executors  v.  Daub, 
40  Pa.  217. 

Ira  J.  Williams^  Eenry  Lear^  Alex.  Simpson^  Jr.^  and  Francis 
Skunk  Brotvn^  for  appellee,  were  not  heard. 
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Opinion  by  Me.  Justice  MnoHmAj,  May  27, 1901 : 
The  learned  judge  below  very  forcibly  said :  **  The  will  of  John 
Kohler,  fadier  of  the  cestui  que  trust,  was  written  thirty-six 
years  before  the  decree  of  adoption,  and  that  event  therefore 
was  not  reasonably  within  the  contemplation  of  the  testator. 
But  as  he  gave  the  estate  to  those  persons  to  whom  the  law 
would  give  it  in  the  case  of  intestacy,  he  cannot  be  said  to  have 
had  any  particular  class  of  heirs  or  next  of  kin  in  view,  and  he 
committed  the  question  of  determining  who  should  take  to  the 
law  itself .''  And  it  is  only  necessary  to  add  that  a  testator  who 
commits  the  distribution  of  his  estate  to  the  law,  upon  the'hap* 
pening  of  an  event  necessarily  future,  must  reasonably  be  pre- 
sumed to  have  contemplated  the  possibility  of  a  change  in  the 
law  in  the  mean  time.  McGunnigle  v.  McKee,  77  Pa.  81,  and 
Johnson's  Appeal,  88  Pa.  346,  were  decided  on  this  principle. 
Decree  affirmed. 


Price,  Appellant,  v.  Betz. 

Negligence^Scaffolding  on  sidewalk. 

Where  a  person  erects  a  temporary  platform  on  the  sidewalk  in  front 
of  his  property  for  the  purpose  of  taking  down  a  wall  condemned  by  the 
building  inspectors,  he  is  bound  to  take  all  reasonable  precautions  against 
injuries  to  persons  lawfully  using  the  footwalk,  but  that  is  the  measure 
of  his  duty.  He  is  not  bound  to  anticipate  that  a  boy  fourteen  years  old 
would  Jump  on  a  moving  freight  train  for  the  purpose  of  stealing  a  ride, 
and  while  standing  on  the  step  of  a  car  be  struck  by  a  post  of  the  platform. 

Argued  March  26, 1901.  Appeal,  No.  336,  Jan.  T.,  1901,  by 
plaintiffs,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  June  T.,  1898, 
No.  146,  refusing  to  take  off  nonsuit  in  case  of  George  S.  Price, 
a  minor,  by  his  father  and  next  friend,  George  S.  Price,  and 
said  George  S.  Price  in  his  own  right,  v.  John  F.  Betz.  Be- 
fore Mitchell,  Fell,  Bbown,  Mestbbzat  and  Pottbe,  J  J. 
Affirmed. 

Trespass  for  personal  injuries. 

At  the  trial  it  appeared  that  in  May,  1897,  defendant  erected 
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a  temporary  platform  on  the  sidewalk  of  Willow  street  in  front 
of  his  properly  for  the  purpose  of  taking  down  a  wall  condemned 
by  the  building  inspectors.  One  of  the  posts  of  this  platform 
was  near  the  curb.  On  Willow  street  there  was  a  railroad 
track  on  which  freight  trains  were  operated.  On  May  21, 1897, 
the  plaintiff,  a  boy  about  fourteen  years  old  jumped  on  a  mov- 
ing freight  train  for  the  purpose  of  stealing  a  ride,  and  while 
standing  with  one  foot  on  the  step  of  the  car  and  one  on  iixe 
bumper,  struck  the  post  near  the  curb,  and  was  injured. 

The  court  entered  a  compulsory  nonsuit  which  it  subsequently 
refused  to  take  off. 

Error  assigned  was  refusal  to  take  off  nonsuit 

Lewis  Hopper  with  him  Frederick  J.  Shoyer^  for  appellants. 

Samuel  Chistine  Thompson^  for  appellee,  was  not  heard. 

Opinion  by  Mb.  Justice  Mitchell,  May  27, 1901 : 
The  defendant  had  erected  a  temporary  platform  on  the  side- 
walk in  front  of  his  property  for  the  purpose  of  taking  down  a 
wall  condemned  by  the  building  inspectors.  In  so  doing  he 
was  bound  to  take  all  reasonable  precautions  against  injuries 
to  persons  lawfully  using  the  footwalk,  but  that  was  the  measure 
of  his  duty.  He  was  not  bound  to  anticipate  that  the  plaintiff 
would  attempt  a  dangerous  trespass  by  jumping  on  a  moving 
train  just  at  the  edge  of  his  platform.  The  evidence  failed  to 
show  any  negligence  on  the  part  of  the  defendant,  and  the  non- 
suit was  therefore  properly  ordered. 
Judgment  affirmed* 
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Miffin  County  National  Bank,  Appellant,  v.  Fourth     219      553; 
Street  National  Bank. 

StaitUe  of  limitations — Assignvient  for  creditors— Banks  and  banking. 

Where  an  assignee  for  creditors  makes  a  demand  upon  a  bank  for  the 
amount  of  a  deposit  standing  in  the  assignor's  name,  and  the  bank  claims 
the  right  to  hold  the  deposit  under  a  special  contract  to  meet  maturing 
notes,  and  the  assignee  after  examining  the  evidence  acquiesces  in  the 
claim  and  takes  no  fuither  steps,  the  statute  of  limitations  begins  to  run 
from  the  time  of  the  demand  on  the  bank  and  its  refusal  to  pay.  The  fact 
that  the  creditors  of  the  assignor  had  no  knowledge  until  a  much  later 
period  of  the  deposit,  and  of  the  assignee's  acquiescence  in  its  retention 
by  the  bank,  is  wholly  immaterial. 

Argued  March  26, 1901.  Appeal,  No.  341,  Jan.  T.,  1900,  by 
plaintiffs,  from  decree  of  C.  P.  No.  1,  Phila.  Co.,  March  T.,  1898, 
No.  586,  dismissing  bill  in  equity  in  case  of  the  Mifllin  County- 
National  Bank,  First  National  Bank  of  Mahanoy  City,  Atlantic 
City  National  Bank ;  George  M.  Brisbin,  lately  trading  as  the 
Houtzdale  Bank;  Harry  Cessna,  Executor  of  John  Cessna,  De- 
ceased ;  Farmers  and  Mechanics'  National  Bank  of  Woodbury, 
N.  J.,  V.  Fourth  Street  National  Bank  of  Philadelphia ;  Guar- 
antee Trust  and  Safe  Deposit  Company,  Assignee  for  the  bene- 
fit of  creditors  of  Robert  Hare  Powel  &  Co.,  and  Robert  Hare 
Powel's  Sons  &  Co.,  and  John  C.  Bradley,  Robert  Hare  Powel, 
De  Veaux  Powel  and  Henry  B.  Powel,  lately  trading  under  the 
firm  names  of  Robert  Hare  Powel  &  Co.,  and  Robert  Hare 
Powel's  Sons  &  Co.  Before  Mitchell,  Fell,  Bbown,  Mbs- 
TBEZAT  and  PoTTEB,  J  J.    Affirmed. 

Bill  in  equity  for  an  account. 

Bb^y,  J.,  found  the  facts  to  be  as  follows : 
This  is  a  bill  filed  by  a  number  of  the  creditors  of  Robert  Hare 
Powel  &  Company,  and  of  Robert  Hare  Powel's  Sons  &  Com- 
pany, to  recover  for  their  own  benefit  a  sum  of  $25,123.79, 
which  was  on  deposit  in  the  Fourth  Street  National  Bank  of 
Philadelphia,  to  the  credit  of  Robert  Hare  Powel  &  Company 
on  August  27, 1887,  that  being  the  date  of  the  assignment  for 
the  benefit  of  creditors  of  the  two  Powel  firms.    It  also  being  al- 
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leged  that  the  assignee  for  the  benefit  of  creditors  refuses  to 
bring  suit  to  recover  the  amount. 

The  answer  of  the  Fourth  Street  National  Bank  claims  that 
the  deposit  was  held  as  collateral  security  for  a  loan  of  $90,000 
made  to  Robert  Hare  Powels  Sons  &  Company,  and  denies 
the  right  of  plaintiffs  to  recover  it.  First,  because  they  are  not 
judgment  creditoi-s ;  second,  because  the  claim  is  barred  by  the 
statute  of  limitations ;  third,  because  of  the  laches  of  the  plain- 
tiff. 

I  find  the  facts  to  be  as  follows : 

1.  That  on  August  27, 1887,  the  firms  of  Robert  Hare  Powel 
&  Company  and  Robert  Hare  Powel's  Sons  &  Company  made 
an  assignment  for  the  benefit  of  creditors  to  the  Guarantee 
Trust  &  Safe  Deposit  Company ;  that  John  C.  Bradley,  Rob- 
ert H.  Powel,  DeVeaux  Powel  and  Henry  B.  Powel  were  all 
members  of  both  firms.  One  of  the  firms  was  in  the  coal  busi- 
ness, the  other  in  the  iron  business. 

2.  That  at  the  time  of  the  assignment,  to  wit :  August  27, 
1887,  there  was  a  deposit  of  #25,123.79  in  the  Fourth  Street 
National  Bank,  defendant,  to  the  credit  of  the  firm  of  Robert 
Hare  Powel  &  Company. 

3.  That  of  the  plaintiffs  the  following  are  creditors  of  the 
firm  of  Robert  Hare  Powel  &  Company:  Mifflin  County  Na- 
tional Bank  to  the  amount  of  f  13,961.99 ;  First  National  Bank 
of  Mahanoy  City  to  the  amount  of  $4,000 ;  George  M.  Brisbin  et 
al.,  trading  as  the  Houtzdale  Bank,  to  the  amount  of  $11,719.29 ; 
Atlantic  City  National  Bank  to  the  amount  of  $4,100;  Farmers' 
and  Mechanics'  National  Bank  of  Woodbury  to  the  amount  of 
$3,659.91 ;  Central  Banking  Company,  Mt.  Union,  Pa.,  to  the 
amount  of  $2,781.94 ;  Harry  Cessna,  executor  of  John  Cessna, 
to  the  amount  of  $2,009.37,  and  the  remainder  are  creditor  of 
Robert  Hare  Powel's  Sons  &  Company. 

4.  That  the  assignee  has  neglected  to  bring  suit  against  the 
Fourth  Street  National  Bank,  although  requested  to  do  so. 

6.  Immediately  after  the  assignment,  the  counsel  for  the  as- 
signee called  on  the  cashier  of  the  Fourth  Street  National  Bank, 
defendant,  and  was  informed  by  the  cashier  that  the  bank  had 
made  a  loan  of  $100,000  to  Robert  Hare  Powel's  Sons  &  Com- 
pany (afterward  i-educed  by  a  payment  to  $90,000),  and  that 
there  had  been  a  promise  made  by  W.  W.  Kurtz,  who  applied 
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for  the  loan,  *'that  they  would  keep  a  balauce  of  125,000  in 
bank,  which  would  go  towards  the  liquidating  of  these  debts, 
and  that  balance  was  to  be  kept  there  until  the  notes  were  paid 
off  in  f uU,*'  and  showed  him  the  papers  they  had  claiming  the 
deposit  should  go  toward  paying  the  notes.  After  that  no  claim 
was  made  by  the  assignee. 

6.  The  first  knowledge  the  plaintiff  had  of  the  fund  in  the 
Fourth  Street  National  Bank  was  about  three  years  prior  to 
the  filing  of  this  bill. 

7.  None  of  the  plaintiffs  are  judgment  creditors  of  Robert 
Hare  Powel  &  Company,  but  their  claims  have  been  proved  and 
allowed  by  the  auditor  of  the  assignee's  account  of  Robert  Hare 
Powel  &  Company. 

The  court  held  that  the  statute  of  limitations  barred  the 
claim  and  accordingly  dismissed  the  bill. 

£rrar  a$8igned  was  decree  dismissing  the  bill. 

Jame$  W.  M,  Newlin^  for  appellants,  cited  as  to  the  statute 
of  limitations:  Marsden's  App.,  102  Pa.  199;  Planters'  Bank 
V.  Farmers*  &  Mechanics'  Bank,  8  Gill  &  J.  449 ;  Union  Bank  v. 
Planters'  Bank,  9  Gill  &  J.  439 ;  Dickinson  v.  Leominster  Sav- 
ings Bank,  152  Mass.  49 ;  Bank  of  British  North  America  v. 
Merchants'  Nat.  Bank,  91  N.  Y.  106 ;  Goodell  v-  Brandon  Nat. 
Bank,  63  Vt.  303. 

Biehard  C.  Dale^  for  appellee,  was  not  heard. 

Opinion  by  Mr.  Justice  Mitchell,  May  27, 1901 : 
This  is  a  bill  by  creditors  of  two  insolvent  assigned  estates 
against  an  alleged  debtor  to  the  estates  and  the  joint  assignee 
of  both.  There  are  some  averments  against  the  assignee  which 
amount  to  a  charge  of  concealed  fraud  upon  its  part,  but  even 
if  they  were  true  they  would  not  affect  the  position  of  the  main 
defendant,  the  Fourth  Street  National  Bank,  and  are  therefore 
irrelevant  and  immaterial  in  the  present  case.  The  assigned 
estates  were  those  of  two  firms  doing  separate  business  under 
distinct  names,  but  composed  of  the  same  partners.  At  the  time 
of  the  assignments  the  bank  had  on  deposit  funds  of  one  of 
the  firms  which  it  claimed  the  right  to  hold  under  special  con- 
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tract,  to  meet  maturing  notes  of  the  other.  In  August  or  Sep- 
tember, 1887,  the  assignee  called  upon  the  bank  in  reference  to 
the  deposit  and  was  informed  of  the  bank's  claim  to  hold  it. 
After  examining  the  evidence  on  the  subject  the  aissignee  ac- 
quiesced in  the  claim  and  took  no  further  steps  to  assert  the 
rights  of  the  assigned  estates  or  his  own  as  assignee.  The  learned 
judge  below  rightly  held  that  this  was  equivalent  to  a  demand 
on  the  bank  and  a  refusal  by  it  to  pay.  It  had  all  the  sub- 
stantial elements  of  a  demand,  and  was  clearly  a  refusal.  A 
right  of  action  therefore  accrued  at  once  and  the  statute  of  lim- 
itations began  to  run.  This  bill  was  not  filed  until  eleven  years 
afterwards.    It  was  too  late. 

The  plaintiffs'  want  of  discovery  or  knowledge  of  the  deposit 
and  of  the  assignee's  acquiescence  in  its  retention  by  the  bank 
was  wholly  immaterial.  The  bank's  refusal  was  openly  made, 
to  the  only  party  it  was  bound  to  know  or  to  account  to  in  the 
matter.  There  was  no  element  of  concealment  on  its  part  which 
could  in  any  manner  affect  the  running  of  the  statute  in  its  favor. 

Decree  affirmed  at  appellant's  costs. 


199   462  Stork  V.  Philadelphia,  Appellant. 

Negligence— IndependerU  contractor—Retention  of  control. 

Where  work  is  confided  to  an  independent  oontraotor  who  is  to  be  re- 
sponsible for  all  injuries  caused  by  negligence,  the  principal  will  never- 
theless be  liable  to  a  lhii*d  party  injured,  if  he  not  only  retains  the  right  to 
control  the  work  in  certain  respects,  but  actually  exercises  control  in  the 
matter  from  which  the  injury  arose. 

Argued  March  27, 1901.  Appeal,  No.  868,  Jan.  T.,  1901,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1900,  No.  167,  on  verdict  for  plaintiff  in  case  of  Annie  E.  Stork 
V.  Philadelphia.  Before  Mitchell,  Fell,  Brown,  Mbstrb- 
ZAT  and  PoTTEB,  JJ.     Affirmed. 

Trespass  to  recover  damages  for  injuries  to  a  dwelling  house. 
At  the  trial  it  appeared  that  plaintiflPs  house  stood  on  Eight- 
eenth street  about  fourteen  feet  south  from  the  south  building 
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line  of  Pennsylvania  avenue  in  the  city  of  Philadelphia.  Be- 
tween the  house  and  Pennsylvania  avenue  there  stood  another 
dwelling  house  belonging  to  one  Ryan.  At  the  time  the  injury 
occurred,  P,  H.  Flynn  &  Company,  independent  contractors, 
were  engaged  in  the  construction  of  the  subway  on  Pennsyl- 
vania avenue,  and  in  the  prosecution  of  the  work  it  became 
necessary  to  tear  down  the  Ryan  house.  It  appeared  that  the 
city  retained  the  right  to  determine  when  any  underpinning  or 
shoring  up  of  foundations  should  be  done.  The  city  refused 
to  authorize  the  shoring  up  of  plaintiff's  house,  when  the  ex- 
cavation was  first  made,  and  this  resulted  in  serious  damage  to 
the  property. 

It  was  agreed  that  if  there  was  any  evidence  on  which  the 
jury  could  find  negligence  on  the  part  of  the  city,  the  damages 
should  be  liquidated  at  0,728,  and  under  direction  of  the 
court  the  jury  returned  a  verdict  for  plaintiff  for  that  amount 
subject  to  a  question  reserved  as  to  whether  there  was  any  evi- 
dence of  such  negligence. 

The  court  subsequently  entered  judgment  on  the  verdict. 
Defendant  appealed. 

Error  assigned  was  in  entering  judgment  on  the  verdict. 

Francis  L.  Wayland^  assistant  city  solicitor,  with  him  John 
H.  Maurer  and  John  L.  Exnsey^  city  solicitor,  for  appellant* 

John  C,  Belly  with  him  Charles  L.  Brown^  for  appellee. 

Opinion  nr  Mb.  Justice  Mitchell,  May  27, 1901 : 
The  undisputed  evidence  shows  that  the  city  not  only  retained 
the  right  to  determine  when  any  underpinning  or  shoring  up  of 
foundations  should  be  done  (such  work  being  the  subject  of 
extra  compensation  to  the  contractor),  but  did  in  fact  refuse  or 
neglect  to  authorize  the  shoring  up  of  plaintiff's  house  when 
the  excavation  was  first  made.  This  omission  was  the  negli- 
gence complained  of  as  the  cause  of  the  injury.  There  was  evi- 
dence, therefore,  on  which  the  case  must  have  gone  to  the  jury, 
and  under  the  agreement  of  the  parties,  the  court  was  right  in 
entering  judgment  for  the  plaintiff. 
Judgment  affirmed. 
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220       166  Cole,  Appellant,  v.  Philadelphia. 

f  36  sc  4ia. 

Deed— Description — Boundary — Street, 
e224     562  Where  a  deed  describes  land  as  bounded  by  a  street  which  at  the  time  is 

plotted  but  unopened,  the  grantee  takes  title  in  fee  to  the  land  as  bounded 
by  the  street,  and  an  easement  only  over  the  bed  of  the  unopened  street. 
The  title  to  the  bed  of  the  street  remains  in  the  original  holder.  The 
grantee  cannot  acquire  title  to  the  bed  of  the  street  by  adverse  possession, 
as  long  as  his  privity  of  possession  with  the  original  holder  remains  un- 
broken. 

Argued  March  28,  1901.  Appeal,  No.  46,  Jan.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  June  T., 
1899,  No.  511,  on  verdict  for  defendant  in  case  of  James  Cole 
V.  City  of  Philadelphia.  Before  Mitchell,  Fell,  Brown, 
Mbstrezat  and  Pottee,  JJ.    AflSrmed. 

Appeal  from  award  of  jury  of  view.     Before  BRfev,  J. 

At  the  trial  plaintiff  made  various  offers  to  prove  that  by 
means  of  the  possession  of  Thomas  Robertson,  his  pi-edecessors 
in  title  and  his  own  possession,  he  had  title  by  adverse  posses- 
sion to  the  bed  of  Fifty-fifth  street.  There  was  evidence  that 
Robertson  and  Cole  had  maintained  a  fence  along  the  middle 
line  of  the  street  from  1874  to  1898.  It  appeared,  however, 
that  Robertson's  predecessor  had  taken  title  from  the  Walnut 
Street  Land  Company  by  a  deed  in  which  the  property  was  de- 
scribed as  bounded  by  the  line  of  Fifty-fifth  street.  Plaintiff's 
offers  were  excluded.  [1-3] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  (1-3)  rulings  on  evidence,  quoting  the 
bill  of  exceptions. 

Daniel  C.  Donoghue^  for  appellant. — Plaintiff  had  title  to  the 
bed  of  the  street  by  adverse  possession :  Moyer  v.  Rick,  2  Mona. 
256  ;  Shuffleton  v.  Nelson,  2  Sawy.  540 ;  Cunningham  v.  Pat- 
ton,  6  Pa.  355 ;  Scheetz  v.  Fitzwater,  5  Pa.  126 ;  Stroud  v- 
Prager,  130  Pa.  401;  Thompson  v.  Kauffelt,  110  Pa.  209; 
Sorkin  v.  Sentman,  162  Pa.  543;  McNeely  v.  Langan,  22  Ohio, 
32 ;  Menkens  v.  Blumenthal,  27  M.  208 ;  Weber  v.  Anderson, 
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78  111-  489 ;  QuicksaU  v.  PhUa.,  177  Pa.  801 ;  Bellefield  Ave., 
2  Pa.  Superior  Ct.  148 ;  Cotter  v.  Phila.,  194  Pa.  496. 

Cheiter  N.  Farvy  Jr.y  assistant  city  solicitor,  with  him  John  L. 
Kinsei/y  city  solicitor,  for  appellee,  cited :  Gamble  v.  Phila.,  162 
Pa.  413 ;  Whitaker  v.  Phoenixville,  141  Pa.  327 ;  Brooklyn 
Street,  118  Pa.  640 ;  Horton  v.  Davidson,  185  Pa.  186 ;  Horn 
V.  Miller,  142  Pa.  557  ;  Clarke  v.  Dougan,  12  Pa.  87 ;  Bannon 
V.  Brandon,  34  Pa.  263  ;  Cadwalader  v.  App,  81  Pa.  194 ;  Mar- 
tin V,  Jackson,  27  Pa.  604. 

Opinion  by  Mr.  Justice  Potter,  May  27, 1901 : 
The  appellant  in  this  case  derived  title  by  deed  from  Robert- 
son in  1880.  The  property  in  question  was  described  as  bounded 
by  the  line  of  Fifty-fifth  street,  which  at  that  time  was  plotted, 
but  unopened.  Under  the  rule  of  law  settled  in  Gamble  v. 
Phila.,  162  Pa.  413,  and  Whitaker  v.  Phoenixville,  141  Pa.  327, 
the  appellant  took  title  in  fee  to  the  land,  as  bounded  by  the 
street,  and  an  easement  only,  over  the  bed  of  the  unopened  street. 
This  was  all  the  title  which  Robertson  possessed,  and  he  could 
convey  nothing  more  to  appellant.  The  title  to  the  bed  of  the 
street  remained  in  the  original  holder,  which  in  this  case  was 
the  Walnut  Street  Land  Company.  It  having  made  in  1860 
the  first  conveyance  calling  for  Fifty-fifth  street  as  a  boundary. 
The  appellant  sets  up  a  claim  of  adverse  possession  of  the  bed 
of  the  street,  upon  the  part  of  himself,  and  Robertson,  his  im- 
mediate predecessor  in  the  title,  for  a  period  of  more  than  twenty- 
one  years,  prior  to  the  opening  of  the  street  by  the  city.  He 
therefore  contends  that  the  bed  of  the  street  in  question,  oppo- 
site the  land  described  in  his  deed,  was  also  his  property,  and 
that  it  should  be  included  in  determining  the  value  of  his  prop- 
erty, before  the  opening  of  Fifty-fifth  street  by  the  city.  But 
appellant,  and  his  predecessor,  Robertson  entered  into  posses- 
sion by  privity  with  the  original  holder,  and  in  subservience 
to  that  title.  The  statute  of  limitations  would  not  therefore 
begin  to  run  until  the  existing  privity  was  broken  by  some  un- 
equivocal act :  Cadwalader  v.  App,  81  Pa.  211.  There  was  no 
such  act,  and  none  amounting  to  an  infringement  of  the  uses 
to  which  the  original  owner  was  entitled  to  put  the  premises 
after  the  grant  of  the  easement  over  the  bed  of  the  street  The 
Vol.  cxcix — 30 
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appellant  took  in  accordance  with  the  terms  of  his  deed  from 
Robertson,  and  cannot  be  heard  in  assertion  of  rights  inconsist- 
ent therewith.  His  acceptance  of  the  deed  was  inconsistent, 
with  the  claim  of  adverse  possession.  Every  element  for  which 
the  appellant  was  entitled  to  recover,  was  fairly  presented  to  the 
jury  for  consideration.  The  court  left  it  to  the  jury  to  say 
whether  the  opening  of  Fifty-fifth  street,  under  all  the  circum- 
stances, decreased  the  value  of  the  appellant's  property.  They 
found  that  it  did  not.  The  assignments  of  error  are  dismissed. 
Judgment  affirmed. 


Hamilton,  Appellant,  v.  Kirby. 

CorUract^Sale — Breach  of  coniract-— Purchase  ofsubstUtUed  goods  in  the 
market. 

Where  a  seller  fails  to  deliver  an  article  contracted  for,  the  purchaser 
has  a  right  to  go  into  the  market  and  supply  himself  on  the  best  terms  he 
can,  and  then  to  look  to  his  defaulting  vendor  to  make  up  any  loss  from 
the  breach  of  contract ;  and  if  the  exact  article  cannot  be  obtained  with 
reasonable  effort  the  purchaser  may  take  the  best  substitute  within  reach  ; 
but  what  is  the  best  substitute  is  a  question  of  fact  which  if  disputed  must 
go  to  the  jury,  and  on  this  question,  ordinarily  the  general  usage  of  the 
business,  if  there  is  such  a  usage,  is  controlling  evidence. 

A  purchaser  in  procuring  a  substitute  for  goods  not  delivered,  cannot 
charge  his  vendor  for  more  than  a  loss  which  was  not  reasonably  avoida- 
ble. Therefore  he  must  buy  the  substitute  on  the  best  terms  obtainable, 
and  that  means  prima  facie,  at  the  market  price. 

In  an  action  by  a  vendee  against  his  defaulting  vendor  for  failure  to  de- 
liver peeled  poplar,  an  affidavit  of  defense  is  sufficient  which  avers  that 
the  purchase  of  poplar  wood  with  the  bark  on  as  a  substitute  for  peeled 
poplar,  is  contrary  to  the  usage  of  the  trade,  and  that  the  sum  paid  by  the 
plaintiffs  for  the  substitute  was  above  the  market  price.  In  such  a  case, 
as  the  defense  is  to  the  entire  claim,  the  affidavit  is  not  required  to  state 
the  defendant's  version  of  the  market  price. 

Argued  March  28, 1901.  Appeal,  No.  41,  Jan.  T.,  1901,  by 
phiintiffs,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1899, 
No.  1012,  discharging  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  in  case  of  Charles  L.  Hamilton,  Wilbur  P. 
Hamilton  and  Edwin  £.  Hamilton,  trading  as  W.  C.  Hamilton 
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&  Sons,  V.  William  S.  W.  Kirby  and  Frank  H.  Hawkins,  trad- 
ing as  Kirby  &  Hawkins.  Before  Mitchell,  Fbll,  Brown, 
Mbstbezat  and  Pottbb,  JJ.    Aflfirmed. 

Assumpsit  for  breach  of  contract. 

From  the  record  it  appeared  that  plaintiff  claimed  to  recover 
from  defendant  $4,511  for  loss  resulting  from  failure  of  de- 
fendants to  deliver  a  quantity  of  poplar  wood  to  plaintiffs  under 
a  contract  of  sale.  The  contract  called  for  peeled  poplar.  The 
defendants  filed  an  affidavit  of  defense  which  was  in  part  as 
follows : 

The  defendants  never  agreed  to  f ui-nish  poplar  wood  with 
the  ^'  bark  on ''  and  never  consented  with  the  plaintiffs  that 
they  should  go  into  the  market  and  buy  wood  such  as  they  had 
not  agreed  to  furnish  them,  and  the  defendants  never  allowed 
the  plaintiffs  the  privilege  of  going  into  the  market  and  buying 
the  {>oplar  wood  with  the  '*  bark  on."  The  purchase  of  poplar 
wood  with  the  *'  bark  on  "  to  take  the  place  of  and  be  substi- 
tuted for  the  peeled  poplar  wood  is  absolutely  new  to  the  trade, 
not  in  accordance  therewith,  and  entirely  contrary  thereto. 

Deponent  avere  that  f  6.75  per  cord  for  poplar  wood  with 
the  *'  bark  on  "  was  an  extraordinary  price  and  far  above  the 
market  price  on  December  30,  1899,  the  date  of  the  alleged 
purchase. 

The  average  price  of  cord  wood,  which  is  solid  wood  with  the 
"  bark  on  "  and  usually  consists  of  chestnut,  oak,  poplar,  and 
other  woods,  is  from  $3,00  to  $3.50  per  cord,  delivered  on  a 
corresponding  freight  rate  to  Philadelphia,  Pa.  Poplar  wood  is 
no  more  expensive  than  chestnut  or  oak  wood.  A  charge  of 
$2.00  per  cord  for  peeling  the  said  wood  is  an  excessive  price 
for  the  work,  inasmuch  as  the  entire  cost  of  felling  the  timber, 
sawing  into  lengths,  splitting  the  wood  to  proper  size,  and  peel- 
ing the  bark  costs  from  seventy-five  cents  to  one  dollar  per 
cord,  and  if  the  wood  with  the  "  bark  on  "  had  been  bought  by 
the  plaintiffs  at  the  market  price,  the  plaintiffs  would  have 
obtained  their  wood  at  less  than  their  contract  price  with  the 
defendants,  and  consequently  could  not  have  any  claim  against 
the  defendants  under  the  said  contract. 

Deponent  avers  that  the  plaintiffs,  in  their  statement  of  claim, 
acknowledge  that  there  was  no  such  wood  in  the  market  as 
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*•  Virginia  white  j>oplar  wood,"  as  called  for  in  the  contract, 
and  therefore  it  was  a  physical  impossibility  for  defendants  to 
purchase  the  same. 

The  defendants  deny  the  right  of  the  plaintiffs  to  go  into  the 
market  and  purchase  wood  not  called  for  in  the  said  contract 
between  the  plaintiffs  and  defendants. 

The  proper  season  for  securing  peeled  poplar  wood  is  in  the 
spring  season,  and  December  30,  the  date  of  the  alleged  pur- 
chase, is  the  season  of  the  year  when  wood  is  highest  in  price 
and  most  difficult  to  obtain. 

The  court  discharged  a  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense. 

JSrrar  assigned  was  the  order  of  the  court 

Jere  J.  Crowley^  with  him  Thomas  W.  Barlow^  for  appellants. 
— The  appellants,  under  the  circumstances,  had  the  right  to 
purchase  in  the  market  poplar  wood  with  the  bark  on  as  a 
substitute  for  poplar  wood  peeled,  which  the  appellees  con- 
tracted to  deliver,  and  charge  them  with  the  difference  between 
the  market  price  and  cost  of  peeling  the  wood  with  the  bark  on, 
and  the  contract  price  of  peeled  wood:  Benjamin  on  Sales, 
sec.  877 ;  Theiss  v.  Weiss,  166  Pa.  16 ;  Hinde  v.  Liddell,  L.  R 
10  Queen's  Bench,  265. 

Defendants'  allegation  as  to  market  price  paid  by  plaintiffs 
for  substituted  wood  is  not  sufficiently  averred :  Port  Kennedy 
Slag  Works  v.  Krause  &  Sons,  5  Pa.  Superior  Ct.  622 ;  Griel 
V.  Buckius,  114  Pa.  190 ;  Woods  v.  Vankirk,  6  Pa.  Dist  Repe. 
135. 

Joseph  W.  Shannon^  for  appellees,  was  not  heard,  but  cited  in 
his  printed  brief :  Carey  v.  Bright,  58  Pa.  82 ;  Guillon  v.  Eam- 
shaw,  169  Pa.  469 ;  Third  Reformed  Dutch  Church  of  Phila.  v. 
Jones,  182  Pa.  462 ;  Bryson  v.  Home  for  Disabled  and  Indigent 
Soldiers,  etc.,  168  Pa.  352. 

Opinion  by  Mr.  Justice  Mitchell,  May  27, 1901 : 
The  affidavit  set  forth  two  defenses,  first,  that  the  purchase 
of  poplar  wood  with  the  bark  on,  as  a  substitute  for  peeled  pop- 
lar, is  contrary  to  the  usage  of  the  trade,  and  secondly,  that  the 
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sum  paid  by  the  plaintiffs  for  the  substitute  was  above  the  mar- 
ket price. 

Where  the  seller  fails  to  deliver  an  article  contracted  for,  the 
purchaser  has  a  right  to  go  into  the  market  and  supply  himself 
on  the  best  terms  he  can,  and  then  to  look  to  his  defaulJbing 
vendor  to  make  up  any  loss  from  the  breach  of  the  contract 
And  if  the  exact  article  cannot  be  obtained  with  reasonable  ef- 
fort the  purchaser  may  take  the  best  substitute  within  reach. 
But  what  is  the  best  substitute  is  a  question  of  fact  which  if  dis- 
puted must  go  to  a  jury ;  and  on  this  question,  ordinarily,  the 
general  usage  of  the  business,  if  there  is  such  a  usage,  is  con- 
trolling evidence.  The  affidavit  of  defense  avers  that  the  sub- 
stitution of  poplar  with  the  bark  on  for  peeled  poplar  was 
** entirely  contrary"  to  the  usage  of  the  trade.  That  raised  a 
question  for  the  jury. 

Secondly,  the  purchaser  in  procuring  the  substitute  cannot 
charge  his  vendor  for  more  than  a  loss  which  was  not  reason- 
ably avoidable.  Therefore  he  must  buy  the  substitute  on  the 
best  terms  obtainable,  and  that  means  prima  facie,  at  the  market 
price.  The  price  paid  by  the  plaintiffs  being  disputed  by  the 
affidavit,  raised  another  question  for  the  jury. 

The  affidavit  was  not  required  to  state  the  defendants'  ver- 
sion of  the  market  price.  Where  the  defense  is  pro  tanto  only, 
the  affidavit  must  state  the  exact  extent  to  which  it  goes,  so  as 
to  gfive  the  plaintiff  the  opportunity,  if  he  desires,  of  accepting 
the  defendant's  version  and  taking  judgment  for  the  amount 
admitted :  Cosgrave  v.  Hammill,  173  Pa.  207.  But  in  this  case 
the  defense  set  up  goes  to  the  entire  claim,  not  only  upon  the 
questions  already  noticed  but  also  on  breach  of  contract  in  the 
first  instance  by  plaintiffs  in  the  measurement  of  wood  delivered, 
and  other  matters  not  necessary  to  discuss  now. 

Judgment  affirmed* 
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Columbia  Avenue  Saving  Fund,  Safe  Deposit,  Title  and 
Trust  Company  v,  Sidebottom,  Appellant. 

Partnership — Sharing  in  profits — Equity. 

Where  three  peraons  anite  in  an  agreement  to  purchase  stock  in  a  cor- 
poration, and  to  divide  the  profits  arising  from  the  sale  of  the  stock,  and 
to  share  in  the  losses  if  any,  and  one  of  the  persons  advances  a  considera- 
ble sum  beyond  his  share,  the  agreement  constitutes  a  pai'tnership,  and 
the  person  who  advanced  more  than  his  share  has  a  right  to  contribuUon 
from  the  others. 

Argued  March  28, 1901.  Appeal,  No.  20,  Jan.  T.,  1901,  by  de- 
fendants, from  decree  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T.,  1898, 
No.  706,  on  bill  in  equity,  in  case  of  Columbia  Avenue  Saving 
Fund,  Safe  Deposit,  Title  and  Trust  Company  et  al..  Executors, 
V.  William  Sidebottom  and  M.  M.  Gillam.  Before  MrrCHELL, 
Pell,  Brown,  Mestbezat  and  Potter,  JJ.    Affirmed. 

Bill  in  equity  for  contribution. 

The  bill  averred  that  plaintiffs'  testator,  Edwin  F.  Partridge, 
and  the  defendants  were  partners,  and  that  Partridge  had  con- 
tributed more  than  his  share  to  the  partnership  enterprise.  The 
bill  prayed  for  an  account  and  contribution. 

The  case  was  tried  before  Sulzberger,  J.,  whose  first  find- 
ing of  fact  was  as  follows : 

1.  On  or  about  May  1,  1893,  Edwin  F.  Partridge  and  the 
defendants,  William  Sidebottom  and  Manly  M,  Gillam,  made 
and  entered  into  a  joint  adventure  or  copartnership  with  each 
other  to  trade  in  the  stock  of  a  certain  corporation,  known  as 
the  Tachytype  Manufacturing  Company.  It  was  agreed  that 
each  of  the  said  parties  was  to  furnish  one  third  of  the  capital 
required  to  carry  out  said  agreement,  and  receive  one  third  of 
the  profits  or  bear  one  third  of  the  losses  therefrom ;  and  that 
any  advances  by  any  one  of  the  parties  on  account  of  sums  due 
by  or  from  the  other  or  others  should  be  repaid,  with  interest. 

This  finding  of  fact  was  not  only  supported  by  evidence  but 
by  the  following  statement  in  the  answer  of  defendants. 

In  consideration  of  this  pajrment,  and  at  Mr.  Partridge's  re- 
quest, the  officers  of  the  Tachytype  Company  issue  2,000  shares 
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of  stock,  which  are  now  held  by  him  for  sale.  When  they 
shall  have  been  sold,  the  proceeds  of  such  sale  are  to  be  first 
applied  to  the  redemption  of  the  collateral  note  account,  marked 
^'  No.  4,^'  and  when  these  notes  are  canceled  and  the  collaterals 
now  deposited  therewith  are  returned  to  Mr.  Edwin  F.  Part- 
ridge, the  profits  arising  from  the  sale  of  the  shares  of  stock 
remaining  are  to  be  divided  into  three  equal  parts,  one  part  to 
Mr.  Manly  M.  Gillara  and  one  part  to  Mr.  Sidebottom. 
The  court  entered  a  decree  in  favor  of  the  plaintiffs. 

Srrar  assigned  was  the  decree  of  the  court. 

£.  H.  Hanson  with  him  C.  Carver^  for  appellants. 

Ira  J.   Williams^  with  him  Alex.  Simpson^  Jr.^  and  Francis 
Skunk  Brawn^  for  appellees. 

Opinion  by  Mb.  Justicb  Mitchell,  May  27, 1901 : 
The  court  below  found  as  a  fact  that  there  was  a  partnership. 
There  was  evidence  on  which  such  finding  could  be  based,  and 
we  cannot  say  that  it  was  clearly  wrong.     The  other  questions 
therefore  are  immaterial. 
Judgment  affirmed. 


Guarantee  Trust  and  Safe  Deposit  Company  of  Phila- 
delphia V.  Scott,  Appellant. 

Trust  and  trustees — Appointment  of  trustee — Act  of  June  14,  1886. 

Where  the  several  owners  of  an  undivided  interest  in  real  estate  convoy 
tlie  land  by  deed  to  a  person  who  is  the  president  of  a  trust  company  in 
trust  to  collect  the  income  and  apply  it  to  the  payment  of  debts,  and  after 
debts  are  paid  to  reconvey  it  to  the  owners,  and  subsequently  certain  of  the 
owners  mortgage  their  interest  to  the  trust  company,  and  thereafter  the 
trustee  dies,  the  trust  company  has  a  standing  to  petition  the  court  under 
the  act  of  June  14,  1836,  to  have  a  trustee  appointed  to  fill  the  vacancy. 

Argued  April  1,  1901.  Appealj  No.  12,  Jan.  T.,  1901,  by 
defendant,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T., 
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1894,  No.  502,  appointing  trustee  in  the  case  of  Guarantee 
Trust  and  Safe  Deposit  Company  of  Philadelphia  v.  Walter 
Scott  et  al.  Before  McCollum,  C.  J.,  Fell,  Bbowk,  Mks- 
TRBZAT  and  Potter,  J  J.     AflSrmed. 

Petition  for  the  appointment  of  a  trustee. 

From  the  record  it  appeared  that  appellee  is  the  mortgagee, 
by  separate  mortgages,  of  the  interests,  as  cestui  que  trust,  of 
seven  of  the  children  of  the  late  Freeman  Scott  in  real  estate, 
largely  consisting  of  a  farm,  still  unsold,  of  upwards  of  eighty 
acres  in  the  suburbs  of  the  city  of  Philadelphia.  Said  mort- 
gages secure  bonds  given  for  loans  made  in  the  years  1882, 
1883,  1884  and  1885,  aggregating  upwards  of  $41,000.  The 
interest  due  upon  said  bonds  exceeds  in  the  aggregate  the 
amount  of  the  original  principal. 

In  1880,  the  real  estate  of  said  Freeman  Scott  was  conveyed 
to  Thomas  Cochran  by  the  eleven  children  of  Freeman  Scott, 
deceased,  in  fee  simple  in  trust,  as  follows : 

For  the  use  and  benefit  of  the  said  heirs  of  Freeman  Scott, 
deceased,  their  heirs  and  assigns,  upon  the  trusts,  powers  and 
conditions  therein  contained,  and  which  trusts  were  generally, 
that  the  said  trustee,  without  joining  the  said  heirs,  should 
have  the  sole,  absolute  and  exclusive  power  to  grant,  bargain, 
sell,  assign,  convey  and  mortgage  any  part  or  pcui»,  or  the 
whole  of  said  property,  clear  of  said  trusts ;  to  pay  the  ex- 
penses of  the  trust ;  to  pay  all  taxes,  claims  or  incumbrances 
on  said  premises ;  to  pay  the  taxes,  claims,  indebtedness  or  in- 
cumbrances on  a  certain  property  situate  on  Columbia  avenue, 
between  Broad  and  Sixteenth  streets,  and  running  north  to 
Monument  cemetery,  and  included  in  the  deeds  hereinafter 
mentioned;  to  pay  Mattison  Coon  a  certain  sum  of  money 
therein  stated  due  to  him  by  the  estate  of  Freeman  Scott, 
deceased.  And  the  said  trustee,  in  said  declaration,  agreed 
with  the  said  heirs  to  pay  all  moneys  remaining  in  his  hands, 
and  to  reconvey  the  said  premises  remaining  in  his  possession 
to  the  said  heirs,  their  heirs  and  assigns,  as  they  might  direct 
and  require,  whenever  and  as  soon  as  all  the  claims,  debts, 
taxes  and  incumbrances  mentioned  in  said  declaration  were 
fully  paid  and  satisfied. 

Cochran  died  on  or  about  October  1, 1899. 
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All  the  cestuis  que  trust  were  notified  of  the  filing  of  the 
petition  and  of  its  prayer.  In  their  answer  they  claimed  that 
the  trust  was  not  vacant  by  reason  of  the  death  of  Cochran, 
bnt  that  in  consequence  of  the  relations  which  had  existed 
between  the  appellee  and  Cochran  during  the  lifetime  of  the 
latter,  it  was  in  fact  trustee.  In  their  answer  the  appellants 
further  insisted  that  if  the  trust  was  vacant,  the  petitioner 
had  no  such  interest  in  the  property  as  entitled  it  to  demand 
the  filling  of  the  vacancy  by  the  appointment  of  a  new  trustee. 

The  court  entered  a  decree  appointing  William  Righter 
Fisher,  trustee. 

Slrror  oisigned  was  the  decree  of  the  court. 

Ot^tavus  Remak^  Jr,^  for  appellants,  cited:  McCandless's 
App.,  98  Pa.  489 ;  Stewart  v.  Allegheny  Nat.  Bank,  101  Pa. 
342;  Duke  v.  Hague,  107  Pa.  57;  Keene's  Est.,  60  Pa.  504; 
Ross  V.  Barclay,  18  Pa.  179. 

John  Q.  Johnson,  with  him  Richard  P.  White,  for  appellee, 
cited :  Tryon  v.  Munson,  77  Pa.  262 ;  Britton's  App.,  45  Pa.  172. 

Per  Curiam,  May  27, 1901  : 

The  specifications  of  error  in  this  case  are  three  in  number. 
It  is  alleged  in  them  that  the  learned  judge  of  the  court  below 
erred  in  appointing  William  Righter  Fisher,  Esq.,  as  the  trustee 
of  the  real  estate  late  of  Freeman  Scott,  deceased.  It  is  also 
alleged  therein  that  the  court  was  without  jumdiction  to  appoint 
a  trustee  upon  the  petition  of  the  plaintiff  as  a  creditor  of  dis- 
tributees under  the  trust,  and  that  he  erred  in  not  dismissing 
said  petition.  To  the  third  specification  of  error  we  may  add 
that  the  appellants  allege  that  the  court  erred  in  entering  a  de- 
cree without  finding  that  the  plaintiff  is  a  trustee,  or  co-trustee 
of  the  estate  of  Freeman  Scott,  deceased,  or  ijf  declining  to  assei-t 
that  the  plaintiff  is  in  any  manner  a  trustee  of  the  estate  of  the 
said  Freeman  Scott,  deceased. 

In  the  specifications  of  error  to  which  we  have  referred,  and 
in  the  decree  entered  by  the  court  below,  we  fail  to  detect  any 
error  which  requires  a  reversal  of  the  latter,  or  renders  neces- 
sary an  extended  discussion  of  the  former.    The  careful  consid- 
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eration  that  we  have  given  to  the  case  has  conyinced  us  that 
no  error  was  committed  by  the  learned  judge  of  the  court  below 
in  disposing  of  it,  and  that  no  injustice  has  been  done  to  either 
pai-ty  to  it.  We  therefore  dismiss  the  specifications  and  affirm 
the  decree. 
Decree  affirmed. 


Haines  v.  Dearborn,  Appellant. 

Vendor  and  vendee— ContrcuU  by  letters— Statute  ofjrauds. 

A  contract  for  the  sale  of  land  will  be  sustained  where  it  appears  that 
there  was  a  series  of  letters  between  the  vendor  and  vendee ;  that  in  one 
of  the  letters  a  price  was  fixed  from  whidi  no  variance  was  made  or  sug- 
gested in  any  of  the  later  letters ;  that  the  land  was  referred  to  in  the  let- 
ters by  a  name  by  which  it  had  been  known  for  fifty  years,  that  the  state 
and  county  in  which  it  was  situated  was  mentioned,  that  reference  was 
made  to  the  vendor^s  deed  and  his  source  of  title,  that  the  names  of  per- 
sons occupying  the  land  was  stated,  and  that  the  vendor  in  the  letters 
constantly  aveiTed  a  oonti*act  which  the  vendee  did  not  deny. 

Argued  April  1, 1901.  Appeal,  No.  62,  Jan.  T.,  1901,  by 
defendants,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  June  T., 
1896,  No.  142,  on  report  of  referee  in  case  of  Hanson  H.  Haines 
V.  Abbie  H.  Dearborn  and  Frank  Craven,  Executors  of  George 
E.  Dearborn,  deceased.  Before  McCollum,  C.  J.,  Fell, 
Brown,  Mbstrezat  and  Pottbe,  J  J.    Aflirmed. 

Assumpsit  to  recover  purchase  price  of  a  farm. 

The  case  was  referred  tc  Alex.  Simpson,  Jr.,  Esq.,  as  re- 
feree, from  whose  report  it  appeared  that  from  April  2, 1895, 
to  March  17,  1896,  a  series  of  letters  passed  between  Hanson 
H.  Haines,  plaintiff  and  George  E.  Dearborn.  It  was  claimed 
that  in  these  letters  there  was  a  contract  for  the  sale  by  Haines 
to  Dearborn  of  a  farm  referred  to  in  the  letters  as  the  "  Barnes 
Farm,"  situated  in  Cecil  County,  Maiyland.  In  a  letter  dated 
April  8,  1895,  the  price  fixed  for  the  farm  and  certain  person- 
alty was  $9,000,  and  no  variance  from  this  price  was  made  or 
suggested  in  any  of  the  later  letters.  During  the  course  of 
the  correspondence  Haines  constantly  averred  a  contract  wliich 
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Dearborn  did  not  deny.  Dearborn's  sole  cause  of  postpone- 
ment was  lack  of  ready  cash,  and  he  constantly  promised  that 
as  soon  as  he  got  the  cash  in  bank  he  would  pay  for  the  farm. 

Id  a  letter  of  April  2, 1895,  and  many  thereafter,  the  land 
was  spoken  of  as  the  '^  Barnes  Farm."  In  that  of  April  8, 1895, 
reference  was  made  to  the  deed  to  plaintiff  therefor  lately 
recorded.  In  that  of  April  9, 1895,  the  title  was  stated  to  be 
the  one  acquired  by  order  of  the  court  on  a  first  mortgage  sale 
and  duly  recorded.  In  that  of  October  3,  1895,  the  farm  was 
located  in  Cecil  county.  In  that  of  December  5, 1895,  the  farm 
was  stated  to  have  been  leased  from  S.  A.  Barnes  for  a  period 
expiring  March  26, 1896,  and  then  occupied  under  that  lease. 
And  the  whole  correspondence  indicated  that  it  was  in  the  state 
of  Maryland,  and  was  occupied  by  the  farmer  referred  to,  and 
by  S.  A.  Barnes,  Hathaway  and  Kelly. 

In  addition  the  refei*ee  found  as  a  fact  that  the  Barnes  farm, 
which  was  accurately  described  in  the  deed  tendered  and  re- 
ferred to  in  the  correspondence,  had  been  known  by  that  name 
in  Cecil  county  for  at  least  fifty  years. 

The  referee  held  that  a  contract  was  established  and  that  the 
land  was  sufficiently  described.  He  awarded  in  favor  of  plain- 
tiff for  the  sum  of  |9,000  with  interest  from  April  26,  1895. 

Exceptions  to  the  referee's  report  were  dismissed  by  the  court. 

JShrors  assigned  were  in  dismissing  exceptions  to  referee's 
report. 

John  O-.  Johnsonj  with  him  Frederick  J.  Shoyer^  for  appellants. 

Henry  C.  Terry ^  for  appellee. 

Per  Citbiam,  May  27, 1901 : 

We  have  examined  and  considered  with  care  the  report  of 
the  learned  referee,  together  with  the  testimony  and  corre- 
spondence on  which  it  is  founded,  and  our  conclusion  is  that  no 
error  appears  in  it  which  would  authorize  a  modification  or  re- 
versal of  it  in  favor  of  the  defendants.  The  exceptions  filed  to 
the  report  by  the  defendants  were  duly  considered,  passed  upon, 
and  finally  dismissed  by  the  court.  As  we  are  satisfied  that  a 
just  conclusion  was  reached  by  the  learned  referee  and  approved 
by  the  court,  we  unhesitatingly  affirm  the  judgment  appealed 
from.  oWe  therefore  dismiss  all  the  assignments  of  error. 

Judgment  affirmed. 
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Fljmn  V.  Philadelphia,  Appellant. 

Munieipal  contract— Damages— BesponsibilUy  for  injuries  to  property. 

Where  a  manicipal  contract  provides  that  the  contractor  shall  indemnify 
the  city  against  any  suits  for  damages  or  injuries  received  or  sustained  by 
any  party  or  parties  by  or  from  the  contractor,  his  agents  or  servants  in 
performance  of  the  work  under  the  agreement,  and  that  certain  moneys 
shall  be  retained  by  the  city  until  **  all  such  suits  or  claims  shall  have 
been  settled/^  and  the  conti-act  also  stipulates  that  the  city  shall  provide 
the  contractors  a  width  of  right  of  way  sufficient  for  construction,  and 
shall  be  responsible  for  the  payment  of  damages  for  such  right  of  way. 
the  city  cannot  retain  the  amount  of  damages  awarded  to  propeity  own- 
ers for  injuries  to  property  which  resulted  from  the  work  done,  but  with- 
out negligence  on  the  part  of  the  contractors. 

Argued  April  2, 1901.  Appeal,  No.  307,  Jan.  T.,  1900,  by 
defendant,  from  order  of  C.  P.  No.  3,  PhUa.  Co.,  Dec.  T.,  1898, 
No.  401,  dismissing  exceptions  to  report  of  referee  in  case  of 
Patrick  H.  Flynn  et  al.,  trading  as  P.  H.  Flynn  &  Company  v. 
City  of  Philadelphia.  Before  McCollum,  C.  J.,  Fell,  Bbown, 
Mbstrezat  and  Potter,  J  J.    Aflirmed. 

Exceptions  to  report  of  J.  Willis  Martin,  Esq.,  referee. 

The  facts  appear  by  the  opinion  of  McCarthy,  J.,  which 
was  in  part  as  follows  : 

On  September  18,  1896,  the  plaintiffs  entered  into  a  written 
contract  with  the  defendant  by  which  they  agreed  to  furnish 
and  deliver  the  materials  and  perform  the  work  and  labor  re- 
quired on  the  construction  of  retaining  walls  and  reconstruc- 
tion of  buildings  and  other  work  in  a  cei*tain  portion  of  the  sub- 
way constructed  along  Pennsylvania  avenue,  for  the  purpose  of 
abolishing  grade  crossings  of  the  city  streets  over  the  tracks  of 
the  Philadelphia  and  Reading  Railroad.  While  the  work  under 
this  contract  was  progressing,  the  lines  and  grades  of  Pennsyl- 
vania avenue  having  been  revised  so  as  to  involve  a  change  of 
grade  and  a  widening  on  both  sides  of  the  avenue,  between 
Eighteenth  and  Nineteenth  streets — that  portion  of  the  highway 
embraced  within  the  plaintiffs'  contract — a  road  jury  was  ap- 
pointed to  assess  damages  to  property  occasioned  by  the  change 
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of  grade  of  Pennsylvania  avenue.  Before  this  jury  a  number 
of  claimants — amongst  them,  Annie  E.  Stork — ^presented  claims 
for  damages  to  their  respective  properties,  resulting  not  from  the 
actual  taking  of  the  land,  but  from  injuries  consequent  upon 
the  construction  of  the  retaining  wall  of  the  subway.  The  city 
notified  the  plaintiffs  of  the  presentation  of  these  claims.  The 
jury  awarded  an  aggregate  of  $10,115  to  the  claimants.  The 
plaintiffs  afterwards  completed  their  work  under  the  contract 
and  sought  a  final  settlement,  but  the  director  of  public  works 
retained  the  sum  mentioned,  asserting  the  right  under  the  con- 
tract to  do  this  until  satisfactory  evidence  should  be  furnished 
him  that  the  awards  of  the  road  jury  had  been  settled.  Plaintiffs 
thereupon  brought  this  action  to  recover  the  amount  so  retained. 

The  awards  of  the  road  jury  have  not  been  settled.  The  city 
of  Philadelphia  took  appeals  therefrom,  some  of  which  are  still 
pending.  In  the  matter  of  the  appeal  from  the  award  to  Annie 
E..  Stork,  the  case  was  tried  in  court  of  common  pleas  No.  4,  of 
this  county,  and  a  verdict  and  judgment  rendered  for  the  clainv- 
ant,  from  which  the  city  appealed.  The  Supreme  Court,  Mr. 
Justice  Mitchell  delivering  the  opinion,  sustained  the  city's 
appeal  and  reversed  the  judgment.  The  ground  of  reversal  is 
that  "  the  injury  complained  of  was  not  the  necessary  conse- 
quence of  the  improvement  authorized  and  undertaken  by  the 
city."  "  The  liability  declared  upon,  therefore,  arose  if  at  all 
from  negligence,  and  could  not  be  enforced  in  this  form  of  pro- 
ceeding:"  Stork  V.  Philadelphia,  196  Pa.  101, 108. 

When  the  learned  referee  made  his  original  report  this  case 
was  still  pending  and  undetermined.  He  finds  that  the  awards 
made  by  the  jury  of  view  were  a  part  of  the  compensation  to 
which  property  owners  were  entitled  for  the  right  of  way  taken 
by  the  city  under  the  right  of  eminent  domain.  In  the  light 
of  Stork's  case,  however,  this  position  is  not  maintainable,  and 
so  much  of  the  report  must  be  amended  in  conformity  with  the 
decision  in  that  case.  By  his  supplemental  report  the  learned 
referee  answers  the  two  questions  submitted  to  him  by  report- 
ing that  there  was  no  evidence  presented  which  warranted  a 
finding  that  the  damage  to  the  properties  arose  from  the  negli- 
gence of  the  contractors,  and  by  finding  as  a  fact  that  the  dam- 
age was  the  result  of  the  work  done  by  the  contractors,  although 
without  negligence  on  their  part.     By  his  original  report,  the 
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learned  referee  found  as  a  fact  that  "  there  was  no  evidence  of- 
fered before  the  referee  to  prove  that  the  work  under  the  con- 
tract was  not  performed  according  to  its  terms  in  the  ordinary 
and  customary  manner  under  the  immediate  supervision  of  the 
director  of  the  depaiiiment  of  public  works  and  his  authorized 
assistants  and  in  accordance  with  the  instructions  of  the  city's 
chief  engineer  or  his  authorized  assistant,  and  there  was  no  proof 
of  negligence  on  the  part  of  the  plaintiffs  or  their  agents." 

The  case  presented  on  this  record  is  therefore  the  following : 

The  plaintiffs  have  fully  and  satisfactorily  performed  their 
contract  in  accordance  with  its  terms;  they  have  not  been 
guilty  of  any  negligence  while  performing  it ;  the  work  was 
performed  under  the  immediate  supervision  and  in  accordance 
with  the  instructions  of  the  city's  chosen  officials ;  it  conformed 
strictly  with  the  plans  furnished  by  the  city ;  certain  properties 
have  sustained  damage  as  a  result  of  the  work  done  under  the 
contract,  but  not  as  a  result  of  negligence  on  the  part  of  the 
contractors;  the  owners  of  these  damaged  properties  have 
brought  suit  against  the  defendant  for  compensation  for  their 
injuries. 

Under  these  circumstances,  has  the  city  a  right  to  withhold 
the  moneys  of  the  contractors  until  the  claims  are  settled  ? 

The  only  part  of  the  contract  in  relation  to  withholding 
money  is  section  12  of  the  specifications,  which  is  entitled 
**  Suits  and  Claims,"  and  provides :  "  The  contractor  agrees  to 
indemnify  and  save  harmless  the  city  of  Philadelphia  and  the 
director  of  the  department  of  public  works  and  his  assistants 
from  all  suits  or  actions  of  every  name  and  description  brought 
against  them  or  either  of  them  for  or  on  account  of  use  of  pat- 
ented rights,  and  any  damages  or  injuries  received  or  sustained 
by  any  party  or  parties  by  or  from  the  contractors,  his  agents 
or  servants  in  performance  of  the  work  under  this  agreement 
The  contractor  further  agrees  that  all  or  so  much  of  the  moneys 
due  to  him  under  this  agreement  as  shall  or  may  be  considered 
necessary  by  the  director  of  the  department  of  public  works, 
shall  or  may  be  retained  by  him  until  all  such  suits  or  claims 
shall  have  been  settled,  and  evidence  to  that  effect  furnished 
to  his  satisfaction." 

It  is  quite  elementary  law  that  the  meaning  of  an  instrument 
is  to  be  gathered  from  the  whole  of  it  and  not  from  isolated 
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parts,  and  it  has  settled  into  a  maxim  that  the  intention  of  the 
parties  will  not  be  reached  by  a  too  strict  adherence  to  the  let- 
ter of  the  text,  for  ^^  Qui  haeret  in  litera  haeret  in  cortice.*'  In 
interpreting  the  section  of  the  specifications  above  quoted,  there 
must  also  be  considered  section  32,  ^*  Supervision,*'  and  sec- 
tion 87,  '^  Orders  and  Instructions."  These  two  sections  read 
as  follows : 

^^  Section  32.  The  work  shall  be  at  all  times  under  the  imme- 
diate supervision  of  the  director  of  the  department  of  public 
works,  and  of  his  authorized  assistants,  who  shall  have  free 
access  and  every  facility  at  all  times  afforded  for  inspection." 

"Section  37.  The  contractor  must  strictly  follow  without 
delay  all  orders  and  instructions  from  the  chief  eng^eer  or  his 
authorized  assistants  in  the  prosecution  and  completion  of  the 
work  and  every  part  thereof." 

It  is  apparent  by  these  sections  that  the  city  reserved  the 
power  to  control  the  manner  in  which  the  work  and  every  part 
of  it  should  be  performed. 

Bearing  this  significant  &ct  in  mind,  the  provision  in  the 
12th  section  of  the  specifications  descriptive  of  the  suits  or  ac- 
tions against  which  the  contractor  agrees  to  indemnify  the  city, 
cannot  be  construed  to  mean  suits  for  all  damages  or  injuries 
without  exception  received  or  sustained  by  any  one  in  the  per- 
formance of  the  work,  as  is  maintained  on  the  part  of  the  de- 
fendant. Even  a  literal  interpreration  of  the  language,  broad 
as  it  is,  will  not  bear  this  construction,  for,  if  the  section  were 
intended  to  be  so  all-embracing  in  its  scope,  the  words  "  by  or 
from  the  contractors,  his  agents  or  servants  "  would  have  been 
omitted:  a  purpose  to  include  all  such  damages  or  injuries 
without  exception  being  completely  expressed  without  them. 
Those  words  are  used  to  limit  the  universality  of  the  provision 
and  to  confine  it  to  those  cases  where  the  damage  or  injury  is 
given  or  inflicted  "by  or  from  the  contractors,  his  agents  or 
servants,  in  performance  of  the  work,"  that  is  to  say,  where 
through  unskilf  ulness  or  carelessness  or  negligence  or  disobe- 
dience of  orders  the  responsibility  for  the  damage  or  injury 
rests  fairly  and  properly  with  the  contractor.  This  is  the  evi- 
dent meaning  of  the  contracting  parties :  to  hold  that  it  was 
their  intention,  by  these  clauses  of  the  contracts,  to  bind  the 
contractor  to  strictly  follow,  without  delay,  all  orders  or  in- 
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struotions  from  the  city's  engineers,  and  yet  to  take  upon  him- 
self the  consequences  of  all  the  mistakes,  errors  and  negligences 
of  which  those  officials  might  be  guilty,  consequences  which 
might  result  in  a  total  of  damages  exceeding  many  times  over 
the  entire  value  of  the  contract,  would  be  to  make  an  inter- 
pretation repugnant  to  reason  and  to  natural  justice. 

At  the  argument  attention  was  called  to  section  13  of  the 
specifications,  entitled  '*  Responsibility  for  risks  and  damages/' 
in  which  the  contractor  is  required  to  assume  responsibility 
**  for  loss  or  injury  to  persons  or  property  arising  out  of  the 
nature  of  the  work,'*  that  is,  as  it  is  argued,  in  the  very  cause 
found  by  the  supplemental  report  of  the  referee.  In  my  judg- 
ment, however,  this  section  affords  no  aid  whatever  in  deciding 
the  question  before  me,  first,  because  section  12  is  the  only  sec- 
tion having  reference  to  the  retention  of  moneys,  and  if  the 
matters  specified  in  section  18  had  any  connection  with  those 
mentioned  in  section  12,  they  would  have  been  incorporated 
therewith  and  not  embodied  in  a  distinct  section ;  second,  be- 
cause, as  already  stated,  interpretation  cannot  be  safely  made 
upon  a  phrase,  a  part  of  one  general  sentence  isolated  from  its 
context  and  taken  with  absolute  adherence  to  the  letter;  third, 
because  the  section,  taken  in  connection  with  the  other  sections 
herein  quoted,  clearly  refers  to  such  matters  and  occurrences 
only  as  are  casual,  accidental  and  unusual  in  character.  Refer- 
ence to  this  section,  therefore,  is  only  made  to  prevent  a  possi- 
ble inference  that  it  has  been  overlooked  or  forgotten  in  con- 
sidering the  question  at  issue. 

The  exceptions  are  dismissed,  the  original  and  supplemental 
reports  of  the  referee,  as  modified  in  accordance  with  the  opin- 
ion of  the  Supreme  Court  in  Stork  v.  The  City,  cited  supra,  are 
confirmed,  and  now,  September  17,  1900,  judgment  is  entered 
in  favor  of  the  plaintiffs  and  against  the  defendant  for  the  sum 
of  $10,115,  together  with  lawful  interest  thereon,  computed 
from  November  1,  1898,  to  the  date  of  the  entry  of  this  judg- 
ment, to  wit :  for  the  sum  of  •|!ll,306.87,  with  costs  to  follow 
the  judgment,  except  that  one  half  of  the  fee  of  the  referee  is 
to  be  paid  by  the  plaintiffs  in  accordance  with  the  stipulation 
of  the  agreement  of  reference  heretofore  filed  in  this  cause. 

Errors  assijfned  were  in  dismissing  exceptions  to  report  of 
referee. 
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FrancU  L.  Wat/land^  assistant  city  solicitor,  with  him  John  H. 
Maurer  and  John  L.  Kinsey^  city  solicitor,  for  appellant. 

Frank  P.  Prichard^  for  appellee. 

Feb  Cxjbiam,  May  27, 1901  : 

In  the  original  and  supplemental  reports  of  the  learned  ref- 
eree, and  in  the  opinion  filed  by  the  learned  judge  of  the  court 
below,  there  appears  a  complete  and  convincing  answer  to  the 
city's  contention  respecting  the  obligation  and  the  duty  of  the 
contractor.  It  was  made  clear  by  the  reports  and  the  opinion 
referred  to  that  the  city's  resistance  to  the  payment  of  the  claim 
of  the  plaintiffs  was  not  warranted  by  any  satisfactory  evidence 
in  the  case.  The  judgment  entered  in  favor  of  the  plaintiffs 
and  against  the  defendant,  together  with  lawful  interest  thereon 
from  November  1, 1898,  to  the  date  of  the  entry  of  the  judg- 
ment, amounted  to  $11,306.87,  less  one  half  of  the  fee  of  the 
referee  to  be  paid  by  the  plaintiffs  in  accordance  with  the  stipu- 
lation of  the  agreement  of  reference.  We  therefore  aflSrm  the 
judgment  and  dismiss  the  specifications  of  error. 

Judgment  affirmed. 


McNally  v.  Mettopolitan  life  Insurance  Company,  Ap- 
pellant. 

Insurance — Life  insurance — Beneficiary — Executor. 

Where  an  application  for  life  insurance  designates  a  person  named  as  sole 
beneficiary,  and  the  policy  provides  that  the  **  production  by  the  company 
of  this  policy  and  of  a  receipt  for  the  sum  assured,  signed  by  any  person, 
furnishing  proof  satisfactory  to  the  company  that  he  or  she  is  the  benefi- 
ciary or  an  executor  ....  of  the  assured,  shall  be  conclusive  evidence 
that  such  sum  has  been  paid  to  and  received  by  the  person  or  persons  law- 
fully entitled  to  the  same,"  the  company  is  bound  to  pay  the  beneficiary 
named  in  the  application,  and  it  is  immaterial  that  some  of  the  premiums 
were  paid  by  the  husband  of  the  assured,  and  that  the  policy  was  sur- 
rendered by  him  to  the  company  as  administrator  of  the  insured. 

Argued  April  2,  1901.    Appeal,  No.  91,  Jan.  T.,  1901,  by 
defendant,  from  judgment  of  Superior  Court,  Oct.  T.,  1900, 
Vol.  cxcix— 31 
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No.  107,  reversing  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1899,  No.  573,  on  case  stated  in  suit  of  Kate  McNally  ▼. 
The  Metropolitan  Life  Insurance  Company.  Before  MoCoi/- 
LUM,  C.  J.,  Fell,  Brown,  Mestrbzat  and  Pottbe,  JJ.  Af- 
firmed. 

Appeal  from  the  Superior  Court. 

Oblady,  J.,  stated  the  &ct8  to  be  as  follows : 

On  July  14, 1887,  Mary  R.  Snee  made  a  signed  application 
to  the  defendant  company  for  $500  insurance  on  her  life,  which 
was  accepted  by  an  indorsement  thereon,  and  a  policy  without 
date  was  issued  and  delivered  to  her.  On  July  28, 1899,  she 
died  intestate  and  without  issue,  leaving  to  survive  her  a  hus- 
band, Andrew  Snee,  who  took  out  letters  of  administration  on 
her  estate. 

The  company  paid  the  amount  of  the  policy  to  Andrew  Snee, 
the  administrator,  upon  his  making  proofs  of  her  death  in  the 
form  required  by  the  company,  and  surrendering  to  it  the  pol- 
icy and  premium  receipt  book.  In  the  answer  to  the  ninth 
question  in  the  application  for  insurance,  '*  Name,  etc.,  of  person 
to  whom  benefit  is  to  be  paid,"  there  is  written  the  name  "Katie 
R.  Dougherty."  In  the  case  stated,  it  is  agreed  that :  "  6.  The 
plaintiff,  Kate  McNally,  was  formerly  Kate  Dougherty,  and  as 
such  is  named  in  the  application  aforesaid.  She  was  a  niece 
of  the  said  Mary  R.  Snee.  ...  2.  The  premiums  upon  tiie 
said  policy  were  paid  by  the  said  Mary  R.  Snee  and  by  her 
husband,  Andrew  Snee." 

In  announcing  the  death  of  Mary  R.  Snee,  the  plaintiff  gave 
notice  to  the  defendant  as  follows:  "Several  years  ago  she 
took  out  a  policy  for  $500  in  your  company,  and  it  has  always 
been  understood  that  I,  Kate  Dougherty,  was  the  beneficiary 
of  the  same.  If  such  proves  to  be  the  fact  I  desire  to  protect 
my  claim.  It  is  possible  that  the  husband  of  the  said  Mary  R. 
Snee  (Andrew  Snee)  may  present  a  claim.  If  it  is  found  that 
he  is  the  beneficiary,  then  my  claim  should  not  be  recognized ; 
but  if  I  am  the  beneficiary  I  hope  you  will  give  my  claim  your 
kind  consideration."  The  defendant  subsequently  proceeded 
to  pay  the  amount  due  under  the  policy  by  a  check  drawn  to  the 
order  of  Andrew  Snee  and  Kate  R.  Dougherty  (Kate  McNally) 
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jointly,  but  this  was  not  acceptable  to  the  claimants.  It  was 
withdrawn,  and  payment  was  then  made  to  Andrew  Snee  as 
*'  the  duly  appointed  administrator." 

The  appellee  frankly  states  the  case  to  be  as  follows :  **  The 
only  question  for  decision,  therefore,  is  as  to  the  company's 
right  to  make  choice  of  a  payee  when  the  application  names  a 
beneficiary."  The  policy  provides  that,  "  In  consideration  of 
the  representations  and  agreements  in  the  printed  and  written 
application  for  this  policy,  ....  and  in  consideration  of  the 
payment  to  the  company  ....  doth  hereby  agree  to  pay  to 
the  person  or  persons  designated  in  Condition  Fifth  herein 
.  .  .  ."  which  is  in  the  following  words,  to  wit :  "  Condition, 
....  Fifth.  The  production  by  the  company  of  this  policy 
and  of  a  receipt  for  the  sum  assured,  signed  by  any  person  fur- 
nishing proof  satisfactory  to  the- company  that  he  or  she  is  the 
beneficiary  or  an  executor  or  administrator,  husband  or  wife, 
or  relatiye  by  blood  or  connection  by  marriage  of  the  assured 
shall  be  conclusive  evidence  that  such  sum  has  been  paid  to 
and  received  by  the  person  or  persons  lawfully  entitled  to  the 
same,  and  that  all  claims  and  demands  upon  said  company  un- 
der this  policy  have  been  fully  satisfied."  The  policy  and  a 
receipt  signed  by  Andrew  Snee,  administrator,  were  produced 
by  the  defendant  and  are  made  part  of  the  case  stated. 

Error  assiffned  was  the  judgment  of  the  Superior  Court. 

Hazard  IHckson^  for  appellant. 

Thoma$  R.  Elcoch^  with  him  John  J.  Eleoekj  for  appellee. 

Pee  Curiam,  May  27, 1901 : 

We  are  not  convinced  that  the  Superior  Court  erred  in  re- 
versing the  judgment  entered  in  the  court  of  common  pleas  and 
in  entering  a  judgment  in  favor  of  the  plaintiff  in  the  suit.  The 
provisions  in  the  policy  of  the  Metropolitan  Life  Insurance  Com- 
pany differ  materially  from  some  of  the  provisions  in  the  poli- 
cies of  the  Prudential  Insurance  Company.  It  cannot  fairly  be 
said,  therefore,  that  they  are  alike  in  their  terms  and  conditions. 
In  the  policy  in  suit  the  present  plaintiff  was  named  as  the  bene- 
ficiary, and  there  is  no  suflBcient  cause  shown  fordenjring  to  her 
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the  pft  she  was  apparently  entitled  to  receive.    We  therefore 
dismiss  the  assignments  of  error  and  afi&rm  the  judgment  en- 
tered  by  the  Superior  Court. 
Judgment  affirmed. 


Forepaugh's  Estate. 

Will— Legacy— Abatement —  Widow. 

Where  a  testator  bequeaths  to  his  wife  in  lieu  of  dower  the  interest  of 
a  sum,  which  turns  out  to  be  larger  than  his  whole  estate,  with  disposition 
over  of  the  principal  amongst  his  sumving  brothers  and  sisters,  and  also 
bequeaths  the  interest  of  a  smaller  sum  to  an  adopted  daughter,  and  the 
whole  estate  is  awarded  in  trust  to  ^he  widow,  her  legacy  not  abating,  the 
adopted  daughter  upon  the  death  of  the  widow  has  Uie  right  to  have 
awarded  to  her  for  life  a  proportion  of  the  estate  ascertained  by  comparing 
the  amount  of  the  daughter's  legacy  with  the  amount  of  the  widow's  legacy 
specified  in  the  will.  In  such  a  case  the  privilege  accorded  to  the  widow, 
who,  by  virtue  of  her  dower,  is  regarded  as  a  purchaser,  is  purely  per- 
sonal, and  does  not  extend  to  the  brothers  and  sisters,  who  are  volunteers. 

Argued  April  2,  1901.  Appeal,  No.  60,  Jan.  T.,  1901,  by 
Mary  Van  Bail,  Annie  F.  Thome  and  the  Fidelity  Insurance 
Trust  and  Safe  Deposit  Company,  Executor  of  Emma  Sher^ 
bume,  deceased,  from  decree  of  O.  C.  Phila.  Co.,  Jan.  T.,  1882, 
No.  458,  sustaining  exceptions  to  adjudication  in  the  estate  of 
Albert  Forepaugh,  deceased.  Before  McCollum,  C.  J.,  Fell, 
Brown,  Mbstrezat  and  Potter,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

Ashman,  J.,  filed  the  following  opinion: 

The  testator  bequeathed  to  his  wife  for  life  the  interest  of 
$25,000,  with  disposition  over  of  the  principal  amongst  his 
surviving  brothers  and  sisters.  He  also  gave  to  his  adopted 
daughter  the  interest  of  $10,000  for  her  life,  and  at  her  death 
the  principal  to  her  children,  and  if  she  should  leave  no  child, 
then  equally  to  his  said  brothers  and  sisters. 

The  total  personal  estate  amounted  to  $16,777.71,  and  that 
sum  was  awarded  in  trust  for  the  widow,  her  legacy,  because 
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given  in  lieu  of  dower  not  being  called  to  abate :  Haddock's 
Estate,  16  W.  N.  C.  196. 

On  the  death  of  the  widow  the  stepdaughter  claimed  that 
ten  thirty-fifths  of  the  fund  representing  the  ratio  which  the 
fund  for  her  use  bore  to  that  for  the  widow,  should  be  awarded 
to  her  for  life. 

There  can  be  no  doubt,  we  think,  of  the  justice  of  this  de- 
mand. The  privilege  accorded  to  the  widow,  who,  by  virtue 
of  her  dower,  is  regarded  as  a  purchaser,  was  purely  personal, 
and  did  not  extend  to  the  brothers  and  sistera,  who  are  volun- 
teers. The  privilege  died  with  the  person  whom  it  was  in- 
tended to  benefit,  and  as  between  the  remaining  parties  the 
legacies  abate  proportionally,  just  as  they  would  have  abated 
if  the  bequest  of  the  $25,000  had  been  to  any  other  than  a  pur- 
chaser. The  exceptions  are  sustained,  and  adjudication  and 
award  amended  accordingly. 

ErrarB  assiffned  were  in  dismissing  exceptions  to  adjudication. 

Richard  C.  DahytoT  appellants,  cited:  Duncan  v.  Atl,  3  P.  & 
W.  882;  Reed  v.  Reed,  9  Watts,  263 ;  McGlaughlin's  Execu- 
tor  V.  McGlaughlin^s  Administrator,  24  Pa.  20 ;  Appeal  of  the 
Trustees  of  the  University  of  Pennsylvania,  97  Pa.  187. 

Alfred  Mocre^  with  him  William  T,  Tripple^  for  appellee, 
cited:  Reed  v.  Reed,  9  Watts,  263 ;  Haddock's  Est,  16  W.  N.  C. 
196  ;  Penna.  Co.'s  App.,  109  Pa.  479. 

Pbb  Curiam,  May  27, 1901 : 

Upon  due  consideration  of  the  provisions  of  the  will  we  are 
convinced  that  the  court  did  not  err  in  sustaining  the  exceptions 
and  amending  the  adjudication  and  award.  We  therefore  dis- 
miss the  assignments  of  error  and  affirm  the  decree  on  the  clear 
and  satisfactory  opinion  of  Judge  Ashman. 

Decree  aflSrmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
peUant. 
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Nerve  Food  Company,  limited,  Appellant,  v.  Robertson. 

Equity — Rescission  of  sale — Laches, 

A  bill  in  equity  for  the  rescission  of  an  executed  contract  of  sale  will 
not  be  sustained  where  it  appears  that  the  sale  was  made  four  and  one 
half  years  before  the  bill  was  filed,  that  under  the  agreement  the  defend- 
ant had  transfeiTed  to  the  plaintiff  the  right  to  letters  patent  and  trade- 
mark, the  good  will  of  a  business,  and  certain  personal  property,  and  that 
the  defendant  had  committed  no  fraud  or  misrepresentation. 

Argued  April  8,  1901.  Appeal,  No.  42,  Jan.  T.,  1901,  by 
plaintiflf,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  Sept.  T.,  1899, 
No.  961,  dismissing  bill  in  equity  in  case  of  the  Nerve  Food 
Company  v.  John  Robertson  and  William  S.  Moorhead.  Before 
McCoLLUM,  C.  J.,  Fell,  Brown,  Mestrezat  and  Potter,  JJ. 
Affirmed. 

Bill  in  equity  for  the  rescission  of  a  contract  of  sale. 

From  the  record  it  appeared  that  on  June  16,  1896,  John 
Robertson  assigned  to  plaintiff  letters  patent  and  a  trade-mark 
for  a  patent  medicine  known  as  "  Robertson's  Nerve  Food." 
He  also  assigned  and  transferred  to  plaintiff  at  the  same  time 
the  good  will  of  the  business  previously  carried  on  by  him,  and 
also  certain  personal  property.  The  plaintiff  entered  into 
possession  and  conducted  the  business  until  October  27, 1899, 
when  it  tendered  back  to  Robertson  an  assignment  of  the  letters 
patent  and  trade-mark,  and  the  business  as  it  then  was,  and  a 
bill  of  sale  of  the  personalty.  Robertson  refused  to  accept 
them.  The  plaintiff  on  December  4, 1899,  filed  a  bill  in  equity 
averring  fraud  and  misrepresentation  on  the  part  of  Robertson 
at  the  time  of  the  sale.  The  court  in  an  opinion  by  Penny- 
packer,  P.  J.,  held  that  the  plaintiff  was  guilty  of  laches,  and 
dismissed  the  bill. 

£/ro7'  assigned  was  decree  dismissing  the  bill. 

ffarace  M.  Rumsey  and  John  G,  Johnson^  for  appellant. 

Alex.  Simpson^  Jr.,  with  him  Charles  F.  Van  Horn  and  Fran- 
cis Shunk  Brovm^  for  appellees. 
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Pee  Cubiam,  May  27, 1901 :  ^ 

The  conclusion  arrived  at  by  the  learned  judge  of  the  court 
below  was  fatal  to  the  plaintifTs  contention  and  justly  resulted 
in  a  dismissal  of  the  bill.  A  sufficient  condemnation  of  the 
plaintifiTs  claim  appears  in  Leaming  et  al.  v.  Wise  et  al.,  78 
Pa.  173,  and  in  Avondale  MarUe  Co.  v.  Wiggins,  12  Pa.  Supe- 
rior Ct.  577. 
Judgment  affirmed. 


Boyd's  Estate  (No.  1). 


Will — Trust  and  tru8iee&— Separate  use  trust^^  Perpetuities 
Testator  devised  and  bequeathed  to  trustees  with  active  duties  a  moiety  I~l99 
of  his  residuary  real  and  personal  estate  **  in  trust  to  pay  the  rents,  interest  I  214 


and  income  thereof  to  my  daughter  during  her  natural  life  for  her  sole  ^  ^ 
and  separate  use,  support  and  maintenance  and  without  control  of  any  227  135 
husband  she  may  take  and  her  receipt  to  be  the  only  discharge  therefor. 
And  after  her  decease  for  the  use  and  benefit  of  such  person  or  persons  as 
my  said  daughter  shall  give  and  devise  the  same  by  her  will  in  writing 
duly  executed,  and  for  want  of  such  will  then  the  same  to  go  to  her  heirs.^^ 
The  daughter  subsequently  married,  and  exercised  the  power  of  appoint- 
ment in  favor  of  her  son,  providing  that  at  the  age  of  twenty-five,  her 
trustees  should  pay  him  out  of  the  principal  moneys  of  her  residuary  es- 
tate, the  sum  of  $25,000  for  his  own  use  absolutely,  and  further  providing 
that  after  paying  him  the  income  from  the  remainder  of  the  residuary  es- 
tate they  should  on  his  death,  dispose  of  the  fund  as  follows : 
**  And  as  to  said  residue  of  my  estate  upon  the  further  trust : 
**  Upon  the  death  of  my  son  leaving  surviving  him  a  child  or  children  or 
issue  of  a  deceased  child  or  children  or  those  or  any  of  them,  and  a  widow 
also  then  to  hold  said  residue  to  and  for  the  use  of  such  of  his  said  child, 
children,  issue  of  a  deceased  child  or  children,  and  widow  as  the  case  may 
be,  in  such  proportion  and  in  such  way  and  manner  as  my  son  by  his  last 
will  and  testament  or  any  writing  in  the  nature  thereof  shall  direct,  limit 
or  appoint  and  in  default  of  such  appointment  then  to  hold  said  residue  to 
the  use  of  such  person  or  persons  as  would  be  entitled  to  the  same  and  in 
such  shares  and  proportions  and  for  such  estate  and  interest  as  they  would 
respectively  be  so  entitled,  under  the  laws  of  Pennsylvania,  aforesaid, 
in  case  my  son  died  intestate,  possessed  and  the  lawful  owner  of  said 
residue  of  my  estate,  and  having  the  absolute  dominion  thereof/* 

She  further  directed  that  in  case  the  son  should  die,  leaving  him  surviv- 
ing no  child,  children  or  issue  of  a  deceased  child  or  children,  but  a  widow, 
one  third  of  the  residue  should  be  paid  to  said  widow  and  two  thirds  of 
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tl^  net  residue  in  equal  parts,  one  to  her  husband  absolutely  and  the  other 
to  the  children  of  her  deceased  brother. 

The  (laughter  was  unmarried  and  not  in  contemplation  of  marriage  at 
the  date  of  the  will.  Beld  ( 1 )  that  the  trust  for  the  daughter  was  an  actiTe 
trust  and  was  not  defeated  by  the  fact  that  the  separate  use  annexed  to  it 
failed ;  (2)  that  the  daughter  took  a  life  estate,  and  could  there  fore  dispose 
of  the  fund  only  under  the  power  of  appointment  contained  in  her  father^s 
will ;  (3)  that  the  life  estate  appointed  to  the  son  and  the  gift  of  $25,000 
to  him  when  attaining  the  age  of  twenty-five  years  (if  he  reached  the  age 
of  twenty-five  years  within  twenty-one  years  of  his  mother's  death)  did 
not  infringe  the  rule  against  perpetuities;  (4)  that  the  appointment  to  the 
widow  and  unborn  children  of  the  son  was  bad,  as  the  appointees  by 
possibility »  might  not  come  into  being  within  twenty-one  years  after  the 
death  of  the  donee ;  (5)  that  the  residuary  estate,  except  the  portion  which 
passed  by  valid  appointment  to  the  son,  passed  under  the  will  of  the 
oiiginal  testator  to  his  daughter's  **  heirs ; ''  (6)  that  as  the  fund  was  per- 
sonalty and  as  the  daughter's  husband  and  son  survived  her  and  then  died, 
distribution  should  be  made,  one  half  to  the  personal  representatives  of 
her  husband,  less  collateral  inheritance  tax,  and  one  half  to  the  personal 
representatives  of  the  son. 

Argued  April  3,  1901.  Appeal,  No.  88,  Jan.  T.,  1901,  by 
Angelina  M.  Bray,  Elizabeth  K.  Bray  and  Angeline  M.  Bray, 
from  decree  of  O.  C.  Phila.  Co.,  Oct.  T.,  1895,  No.  37,  sustain- 
ing exceptions  to  adjudication  in  the  estate  of  Mary  Bray  Boyd, 
deceased.  Before  MgCollum,  C.  J.,  Fsll,  Bbown,  Msstbb- 
ZAT  and  Potter,  JJ.    AflBrmed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  Daniel  Bray  died  in  Feb- 
ruary, 1855,  leaving  a  will  by  which  he  directed  in  part  as  fol- 
lows : 

"  And  the  other  moiety  or  half  part  thereof  I  give,  devise  and 
bequeath  to  my  said  friends  Stacy  B.  Barcroft  and  John  H. 
Campbell  and  the  Survivor  of  them  in  trust  to  paty  the  rents. 
Interest  and  Income  thereof  to  my  Daughter  Mary  Bray  during 
her  Natuml  life  for  her  sole  and  separate  Use,  Support  and 
maintenance  and  without  control  of  any  husband  she  may  take 
and  her  Receipt  to  be  the  only  discharge  therefor. 

*' And  after  her  decease  for  the  Use  and  Benefit  of  such  person 
or  persons  as  my  said  Daughter  Mary  Shall  give  and  devise 
the  Same  by  her  Will  in  writing  duly  executed  and  for  want 
of  such  Will  then  the  same  to  go  to  her  heirs  :  provided  how- 
ever and  I  do  hereby  direct  the  said  Trustees  when  my  said 
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Daughter  Mary  Shall  arrive  at  the  full  age  of  Twenty  one  years 
to  pay  to  her  fen  thousand  Dollars  out  of  her  Share  absolutely." 

The  daughter  Mary  was  not  at  the  time  of  the  date  of  the  will 
married  nor  in  contemplation  of  marriage.  She  subsequently 
married  and  had  one  son.  She  died  in  1874  leaving  her  hus- 
band and  son  to  survive  her.  Her  husband  died  on  May  4, 
1898,  and  her  son  died  on  February  22,  1900,  leaving  a  widow 
to  whom  he  bequeathed  his  entire  estate,  but  no  children  or 
issue. 

By  will  Mary  Bray  Boyd  directed  as  follows: 

"19  Item.  All  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  whatsoever  and  wheresoever  the  same  may 
be  and  it  is  my  intention  by  this  my  will  to  dispose  of  any  es- 
tate and  property  I  have  the  power  under  the  will  of  my  father 
Daniel  Bray,  deceased,  to  dispose  of  by  my  last  will  and  testa- 
ment as  well  as  all  my  estates  and  property  of  every  nature  and 
kind  whatsoever,  I  give,  devise  and  bequeath  unto  the  Fidelity 
Insurance  Trust  &  Safe  Deposit  Company  aforesaid  of  Philadel- 
phia their  successors  and  assigns  In  trust  however  to  invest  and 
keep  invested  and  at  pleasure  call  in  and  reinvest  the  same  in 
such  securities  as  are  now  permitted  to  Trustees  by  the  laws  of 
Pennsylvania  (railroad  bonds  excepted)  and  to  collect  and  re- 
ceive the  income  thereof  and  after  paying  all  proper  taxes, 
charges,  assessments  and  expenses  upon  the  same  or  relating 
thereto  to  pay  out  of  the  net  income  thereof  to  my  son  William 
Stokes  Boyd,  Jr.,  or  to  his  guardian  for  him : 

*^  First  an  annual  sum  not  exceeding  two  thousand  dollars  at 
the  discretion  of  his  father  or  of  his  guardian  should  his  father 
not  be  living  until  he  arrives  at  the  age  of  fifteen  years. 

**  Second  when  he  arrives  at  the  age  of  fifteen  years,  and  un- 
til he  is  twenty-one  years  of  age,  an  annual  sum  not  exceeding 
three  thousand  dollars  at  the  like  discretion  of  his  father  or  of 
his  guardian  should  his  father  not  be  living  in  each  case  to  be 
paid  quarterly,  and 

**  Third  when  he  arrives  at  the  age  of  twenty-one  years,  then 
to  pay  to  him  the  whole  of  said  net  income  of  the  residue  of  my 
Estate  as  he  may  desire  or  call  for  the  same,  during  all  the  term 
of  his  natural  life,  and  any  accumulations  of  income  before  my 
8on  shall  arrive  at  the  age  of  twenty-one  years  shall  sink  into 
and  become  part  of  said  residue  of  my  estate.    Provided  how- 
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ever  that  when  my  son  arrives  at  the  agje  of  twenty-five  years 
he  shall  be  paid  by  the  said  trustees  from  the  principal  moneys 
of  said  residue  of  my  Estate  the  sum  of  twenty-five  thousand 
dollars  for  his  own  use  absolutely.  And  as  to  said  residue  of 
my  estate  upon  the  further  trust  upon  the  death  of  my  son  leav- 
ing surviving  him  a  child  or  children  or  issue  of  a  deceased  child 
or  children  or  those  or  any  of  them,  and  a  widow  also  then  to 
hold  said  residue  to  and  for  the  use  of  such  of  his  said  child, 
children,  issue  of  a  deceased  child  or  children,  and  widow  as  the 
case  may  be,  in  such  proportion  and  in  such  way  and  manner 
as  my-son  by  his  last  will  and  testament  or  any  writing  in  the 
nature  thereof  shall  direct,  limit  or  appoint  in  default  of  such 
appointment  then  to  hold  said  residue  to  the  use  of  such  person 
or  persons  as  would  be  entitled  to  the  same  and  in  such  shares 
and  proportions  and  for  such  estate  and  interest  as  they  would 
respectively  be  so  entitled,  under  the  laws  of  Pennsylvania 
aforesaid,  in  case  my  son  died  intestate  possessed  and  the  law- 
ful owner  of  said  residue  of  my  estate,  and  having  the  absolute 
dominion  thereof. 

"  But  should  my  son  die  leaving  surviving  him  no  child,  chil- 
dren or  issue  of  a  deceased  child  or  children,  but  a  widow  only 
then  in  trust  to  pay. 

"  First.  One  third  of  said  residue  of  my  estate  to  such  widow 
unless  my  son  should  by  his  last  will  and  testament  or  writing 
in  the  nature  thereof  direct  otherwise,  viz  :  that  said  one  third 
shall  not  be  paid  her  and  then  to  hold  said  one  third  of  said 
residue  as  though  no  provision  had  been  herein  made  for  such 
widow  and  as  if  this  clause  of  my  will  had  not  been  written." 

The  auditing  judge  held  that  Mary  Bray  Boyd  took  a  fee 
under  her  father's  will. 

Exceptions  to  the  adjudication  were  sustained  in  an  opinion 
by  Penrose,  J.,  which  was  as  follows  : 

The  equitable  life  estate  given  to  the  testatrix  by  the  will 
of  her  father  did  not  cease  to  be  equitable  merely  because  the 
separate  use  annexed  to  it  failed  by  reason  of  the  fact  that  she 
was  not  at  the  time  of  its  execution  or  of  his  death  married,  or 
contemplating  marriage.  The  legal  estate  was  given  to  trus- 
tees, upon  whom  the  performance  of  active  duties  was  care- 
fully and  minutely  enjoined — duties  which  required  the  legal 
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estate  to  remain  in  them.  A  separate  use  requires  no  activity 
of  duty  on  the  part  of  the  trustee,  and  is  created,  if  the  bene- 
ficiaiy  is  married  at  the  time,  by  any  words  showing  the  inten- 
tion to  exclude  marital  authority  or  interference  (Scott  v. 
Bryan,  194  Pa.  41) ;  but  the  trust,  while  unnecessary  to  ac- 
complish this  part  of  the  testator's  intention  (and  he  is  pre- 
sumed to  know  the  law  on  the  subject),  had  a  manifest  pur- 
pose for  which  it  was  necessary,  viz:  the  prevention  of  the 
coalescence  of  the  life  estate  with  the  remainder  to  heirs.  And 
here,  again,  it  must  be  presumed  that  he  knew  that  the  sepa- 
rate use  would  not  be  efficacious  unless  his  daughter  should  be 
married    when  the   will  became   operative   (Neal's    Appeal, 

8  Outerb.  214,  deciding  that  the  execution  of  the  will  was  the 
determining  time,  could  not  have  been  anticipated  by  him), 
and  protection  in  that  case  could  only  be  afforded  by  preserv- 
ing the  remainder  as  a  distinct  estate,  not  subject  to  the  con- 
trol of  the  beneficiary  for  life.  In  construing  wills,  courts  are 
bound  to  give  effect  to  every  word  and  provision  (ut  res  magis 
valeat  quam  pereat),  where  no  rule  or  policy  of  the  law  is  vio- 
lated, and  there  is  no  more  right  in  this  case  to  say  that  the 
sole  purpose  of  the  father  in  giving  to  his  daughter  an  equi- 
table life  estate  was  to  create  a  separate  use  than  there  was 
in  the  case  of  the  son,  for  whom,  of  course,  a  separate  use  was 
impossible,  the  language  employed  in  each  case  being  practi- 
cally identical.  Indeed,  the  necessity  for  supporting  the  trust 
is  stronger  in  case  of  the  daughter  than  in  case  of  the  son,  irre- 
spective of  the  separate  use,  since  in  the  former  it  is  expressly 
provided  that  "her  receipt"  for  the  moneys  paid  by  the 
trustees  shall  "  be  the  only  discharge  therefor  " — words  which, 
it  would  seem,  create  a  spendthrift  trust  for  her  protection 
(Stambaugh's  Estate,  20  Crumr.  585 ;  Wmthrop  Co.  v.  Clin- 
ton, 196  Pa.  472.  See,  also,  Vaux  v.  Parke,  7  W.  &  S.  19), 
and  this  in  itself  furnishes  an  unanswerable  reason  for  the  sep- 
aration of  the  life  estate  from  the  remainder :     Rife  v.  Geyer, 

9  P.  F.  Smith,  393.  In  this  view  of  the  case  it  becomes  iden- 
tical with  Wolfinger  v.  Fell,  195  Pa.  12,  14,  where  the  subject 
is  elaborately  considered  by  the  present  chief  justice.  See,  also, 
Hemphill's  Estate,  6  Pa.  Dist.  Rep.  690 ;  180  Pa.  95,  and  Live- 
zey's  Appeal,  10  Outerb.  201.  The  precise  point  was  decided 
in  Bacon's  Appeal,  7  P.  F.  Smith,  504,  in  an  opinion  by  Judge 
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Strong,  where  a  trust,  with  active  duties  on  the  part  of  the 
trustee,  for  separate  use  for  life  of  a  daughter,  with  remainder 
to  her  heirs,  was  held  to  continue  after  the  death  of  the  daugh- 
ter's husband  (as  it  would  not  have  done  but  for  such  duties, 
(Steacy  v.  Rice,  8  Ctisey,  75 ;  Koenig's  Appeal,  7  P.  F.  Smith, 
852,  also  an  opinion  by  Judge  Strong),  and  the  life  estate  not 
unite  with  the  remainder  to  her  heirs,  the  distinction  being  be- 
tween a  mere  dry  trust  requiring  no  duties  on  the  part  of  the 
trustee  after  the  purpose  of  the  trust  has  ceased  (Yamall's 
Appeal,  20  P.  F.  Smith,  335),  and  a  trust  for  a  purpose  which 
continues :  Earp's  Appeal,  25  P.  F.  Smith,  119 ;  Ashhurst's  Ap- 
peal, 27  P.  F.  Smith,  464.     Utile  per  inutile  nbn  vitiatur. 

But  the  plain  words  of  the  will  are  all  that  is  required  to 
show  that  the  creation  of  the  trust  for  separate  use  was  not  the 
only,  or  even  the  main,  purpose  of  the  testator.  The  trustees 
are  directed  to  pay  to  the  daughter  "  during  her  natural  life, 
for  her  sole  and  separate  use,  support  and  maintenance,  and 
without  any  control  of  any  husband  she  may  take,  and  her  re- 
ceipt to  be  the  only  discharge  therefor.''  Thus  it  will  be  ob- 
served the  taking  of  a  husband  is  spoken  of  hypothetically  and 
contingently  as  an  event  which  may  oy  may  not  happen ;  any 
husband  she  ''  may "  take,  i.  e.,  "  in  case "  she  should  take ; 
but  the  payment  is  to  be  during  the  whole  of  her  natural  life, 
and  is  to  be  for  her  "  support  and  maintenance,"  the  only  dis- 
charge therefor  during  her  wliole  natural  life  being  '*  her  re- 
ceipt," whether  she  "  take "  a  husband  or  not.  This  brings 
the  case  directly  within  the  ruling  in  Dunn  &  Biddle's  Appeal, 
4  Norris,  94,  98. 

Assuming,  then,  that  the  daughter  had  but  a  life  estate,  her 
right  of  disposition  was  only  such  as  she  had  under  the  power 
of  appointment  conferred  by  the  father's  will,  and  to  the  extent 
that  its  exercise  transgressed  the  rule  against  perpetuities,  the 
principal  passed  at  her  death  to  her  "heirs"  as  purchasers. 
Her  will  (which  showed  her  own  understanding  of  the  interest 
given  by  the  father)  gave,  in  execution  of  the  power,  the  estate 
to  a  trustee  to  pay  the  income  to  her  son  in  part  during  his 
minority,  and  the  whole  when  he  became  of  age  for  life — 
$26,000  of  the  principal  being  given  to  him  absolutely  at  the 
age  of  twenty-five  years ;  at  his  death  the  residue  to  his  chil- 
dren or  issue  and  widow,  in  such  shares  as  he  should  appoint 


Digiti 


ized  by  Google 


BOYD'S  ESTA'i'E  (NO.  1).  498 

1901 .]  Opinion  of  Court  below. 

by  will,  and  in  default  of  appointment,  to  the  persons  entitled 
to  his  estate  under  the  intestate  laws.  But  if  he  should  leave 
a  widow  and  no  issue,  then  one  third  to  such  widow,  11,000  to 
the  Children's  Hospital,  $1,000  to  the  Southern  Home  for 
Friendless  Children,  one  half  of  the  residue  to  her  husband  and 
one  half  to  the  children  of  her  brother  designated  in  the  will 
in  equal  shares. 

The  original  testator  died  February,  1855 ;  the  daughter  in 
January,  1874 ;  her  husband,  May  4, 1898 ;  and  her  son,  Febru- 
ary 22,  1900,  leaving  a  widow,  to  whom  he  bequeathed  his  en- 
tire estate,  but  no  children  or  issue. 

The  life  estate  appointed  to  the  son,  and  also  the  gift  to  him 
of  $25,000  upon  attaining  the  age  of  twenty-five  years— if  that 
event  occurred  within  twenty-one  years  of  the  death  of  his 
mother,  the  donee  of  the  power  (but  not  otherwise) — do  not  in- 
fringe the  rule  against  perpetuities  (Gray  on  Perp.  sees.  232, 
523 ;  Lawrence's  Estate,  21  Crumr.  364)  ;  but  the  appointment 
to  the  widow  and  unborn  children  of  the  son  was  clearly  bad, 
as  the  appointees,  by  possibility,  might  not  come  into  being 
within  twenty-one  years  after  the  death  of  the  donee.  But 
are  the  limitations  to  persons  in  being  in  her  lifetime,  of  ascer- 
tained portions  of  the  estate,  to  be  regarded  as  vested,  and  thus 
saved  from  the  operation  of  the  rule  against  remoteness?  If 
they  were  given  simply  in  default  of  the  execution  of  a  power 
conferred  upon  the  prior  taker,  they  would  be  regarded  as 
vested,  subject  to  being  divested,  and  the  gift  would  be  valid : 
4  Kent,  204,  324 ;  Perry  on  Trusts,  sec.  250.  But  where  in- 
terests are  limited,  not  simply  in  default  of  the  execution  of  a 
power,  but  on  the  failure,  also,  of  a  prior  contingent  estate, 
they  are  contingent.  Thus  in  a  devise  to  B,  who  is  unmarried, 
for  life,  remainder  to  his  children,  but  if  he  dies  without  chil- 
dren, to  C  (which  is  precisely  this  case),  both  remainders  are 
contingent,  though  that  to  B's  children  may  become  vested 
when  a  child  is  bom,  subject  to  open  and  let  in  afterbom  chil- 
dren :  Doe  V.  Perryn,  3  Term  Rep.  484 ;  4  Kent,  205 ;  Woelp- 
per's  Appeal,  11  Crumr.  562.  In  the  present  case  children  of 
the  son,  had  there  been  any,  could  not  have  taken  under  the 
primary  appointment  to  them,  because  of  the  rule  against  per- 
petuities ;  and  yet,  if  the  limitation  to  persons  in  being  were 
good,  the  latter  would  take  to  the  exclusion  of  the  son's  chil- 
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dren,  which  would  be  a  perversion  of  the  will  of  the  donee,  and 
certainly  not  in  accordance  with  her  intentions. 

It  follows  that  there  was  a  failure  to  make  a  valid  appoint- 
ment, except  to  the  extent  of  the  life  estate  to  the  son,  and  the 
gift  to  him  of  $25,000  (if  he  reached  the  age  of  twenty-five 
years  within  twenty-one  years  of  his  mother's  death),  and  that 
as  to  anything  beyond,  the  estate  of  the  original  testator,  so  far 
as  it  is  included  in  the  account,  passes  under  his  will  to  the 
daughter's  "  heira."  Who  are  her  "  heirs  ?  "  Her  husband  and 
son  survived  her,  and  the  former,  where  the  subject  of  the  gift 
is  personalty,  is  included  in  a  limitation  to  the  heirs  of  the  wife : 
Gibbons  v.  Fairlamb,  2  Casey,  217 ;  Eby's  Appeal,  8  Norris, 
241.  The  distribution  should,  therefore,  subject  to  the  gift  of 
$25,000,  if  valid,  and  not  already  paid — be  one  half  to  the  per- 
sonal representatives  of  the  husband,  less  collateral  inheritance 
tax,  and  one  half  to  the  personal  representatives  of  the  son. 

DEGBEE. 

And  now,  this  18th  day  of  Februaiy,  1901,  it  is  ordered,  ad- 
judged and  decreed  that  the  exceptions  filed  to  the  adjudication 
in  above  be  sustained  to  the  extent  indicated  in  the  opinion  of 
the  court  filed  the  2d  day  of  February,  1901,  and,  in  accordance 
with  said  opinion,  distribution  of  the  fund  before  the  court,  sub- 
ject to  the  gift  of  $25,000,  if  valid  and  not  already  paid,  should 
be  one  half  to  the  personal  representatives  of  the  husband,  less 
collateral  inheritance  tax  and  one  half  to  the  personal  repre- 
sentatives of  the  son. 

Error  assigned  was  the  decree  of  the  court 

John  O,  Johnson^  for  appellants. — The  will  of  Daniel  Bray 
created  no  valid  trust.  His  daughter  took  a  fee  simple  in  the 
moiety  of  his  residuary  estate:  Tucker's  App.,  75  Pa.  354; 
Yarnall's  App.,  70  Pa.  338 ;  Ogden's  App.,  70  Pa.  501 ;  Wells 
V.  McCall,  64  Pa.  211 ;  Freyvogle  v.  Hughes,  56  Pa.  230 ; 
Koenig's  App.,  57  Pa.  352 ;  Dodson  v.  Ball,  60  Pa.  492 ;  Kuntz- 
leman's  Est.,  136  Pa.  142;  Serfass  v.  Serfass,  190  Pa.  485; 
Quin's  Est.,  144  Pa.  444 ;  Conley's  Est.,  197  Pa.  291. 

Even  though  Mary  Bray  Boyd  had  only  a  life  estate  with  a 
power  of  appointment,  her  exercise  of  such  power  in  favor  of 
her  husband  and  of  the  children  of  her  deceased  brother,  was 
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not  violative  of  the  law  against  perpetuities,  but  was  valid :  Hop- 
kins V.  Jones,  2  Pa.  69 ;  Lawrence's  Est.,  136  Pa.  354 ;  John- 
ston's Est.,  185  Pa.  179 ;  Coggins's  App.,  124  Pa.  10. 

Samuel  E.  Cavin^  with  him  David  W.  Sellers  and  2%oma«  ff. 
Cappj  for  appellee. — The  trust  created  by  the  will  of  Daniel  Bray 
for  the  life  of  his  daughter,  Mary  Bray,  did  not  fail  because  of  the 
fact  that  she  was  neither  married  nor  in  contemplation  of  mar- 
riage at  the  time  of  the  execution  of  the  will,  because,  in  the  first 
place,  active  duties  were  imposed  upon  the  trustees,  which  neces- 
sitated their  retention  of  the  legal  estate  during  the  term  speci- 
fied for  the  existence  of  the  trust,  and,  in  the  second  place,  the 
purpose  of  the  trust  was  to  withhold  from  the  daughter  the  con- 
trol of  the  corpus  of  her  share  of  the  estate,  and  to  preserve  it 
for  the  sake  of  future  interests :  Shankland's  Appeal,  47  Pa. 
118 ;  Wickham  v.  Berry,  55  Pa.  70  ;  Rife  v.  Geyer,  59  Pa.  393 ; 
Deibert's  Appeal,  78  Pa.  296 ;  Littie  v.  Wilcox,  119  Pa.  439 ; 
Watson's  Appeal,  125  Pa.  340 ;  Mcintosh's  Appeal,  158  Pa. 
528 ;  Eshleman's  Estate,  191  Pa.  68 ;  Girard  Life  Ins.  &  Trust 
Co.  V.  Chambers,  46  Pa.  485;  Earp's  App.,  75  Pa.  119 ;  Wil- 
liams's Appeals,  83  Pa.  377 ;  Addams's  Est.,  3  Leg.  Gaz.  42 ; 
Bacon's  App.,  57  Pa.  504 ;  Craige  v.  Craige,  9  Phila.  545 ; 
Eley's  App.,  103  Pa.  300 ;  Livezey's  App.,  106  Pa.  201 ;  Wol- 
finger  v.  Fell,  195  Pa.  12;  Scott  v.  Bryan,  194  Pa.  41 ;  Fidel- 
ity Ins.  Trust  &  Safe  Deposit  Co.'s  App.,  5  W.  N.  C.  513 ; 
Keene's  Estate,  81  Pa.  133;  Osborne  v.  Soley,  81*  Pa.  312; 
Eachus's  Appeal,  91  Pa.  105;  Stambaugh's  Estate,  135  Pa. 
585;  Bamett's  Appeal,  46  Pa.  392;  Sims's  Estate,  130  Pa. 
461 ;  Kern's  Estate,  5  Pa.  Dist.  Rep.  264;  Hemphill's  Estate, 
180  Pa.  95,  affirming  6  Pa.  Dist.  Rep.  690;  IngersoU's  Appeal, 
86  Pa.  240,  reversing  2  W.  N.  C.  13 ;  Moss's  Estate,  39  Legal 
Int.  (Pa.)  42 ;  Boies's  Estate,  177  Pa.  190 ;  Kelly's  Estate,  193 
Pa.  45,  reversing  8  Pa.  Dist.  Rep.  51 ;  Andrews  v.  Boyd,  5  Me. 
199;  Thompson's  Appeal,  100  Pa.  478;  Crosby  v.  Davis,  2 
Clark  (Pa.)  403;  Ashhurst's  Appeal,  77  Pa.  464;  Dunn  & 
Biddle's  Appeal,  85  Pa.  94 ;  Lynn  v.  Downes,  1  Yeates  (Pa.), 
618 ;  Barker's  Appeal,  72  Pa.  421 ;  Leech  v.  Robinson,  74  Pa. 
273 ;  Middleswarth  v.  Blackmore,  74  Pa.  414 ;  Sheetz's  Ap- 
peal, 82  Pa,  213 ;  Mickley's  Estate,  4  Pa.  Superior  Ct  660  ; 
Florance's  Estate,  8  Pa.  Rep.  Dist.  209. 
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Even  if  the  trust  created  by  the  will  of  Daniel  Bray  would 
otnerwise  have  been  executed,  the  provision  that  the  income 
should  be  paid  to  the  cestui  que  trust  for  her  use,  support  and 
maintenance,  and  that  her  receipt  should  be  the  only  discharge 
therefor,  rendered  it  a  spendthrift  trust,  and  it  was  consequently 
active :  Vaux  v.  Parke,  7  W.  &  S.  19 ;  Ashhurst's  App.,  77  Pa. 
464 ;  Seitziiiger's  Est,  170  Pa.  500  ;  Dunn  &  Biddle's  App., 
85  Pa.  94  ;  Scott  v.  Bryan,  194  Pa.  41 ;  Overman's  Appeal,  88 
Pa.  276 ;  Thackani  v.  Mintzer,  100  Pa.  151 ;  Smith  v.  Sav- 
idge,  4  Penny.  320 ;  Forney's  Estate,  161  Pa.  209  ;  Winthrop 
Co.  V.  Clinton,  196  Pa.  472,  revereing  9  Pa.  Dist.  Rep.  19; 
Mannerback's  Estate,  133  Pa.  342 ;  Schell's  Estate,  15  Pa.  C. 
C.  372. 

If  there  were  any  doubt  as  to  whether  the  provision  made 
by  Daniel  Bray  for  his  daughter  was  an  active  trust  for  life, 
or  a  sepamte  use  trust  invalid  because  not  made  in  contempla- 
tion of  marriage,  that  doubt  should  now  be  resolved  in  favor 
of  the  former  interpretation  by  reason  of  the  fact  that  such  a 
construction  has  been  given  it  by  the  parties  concerned  for  over 
fifty  years :  Topliff  v.  Toplifif,  122  U.  S.  121 ;  Johnson  v.  Gib- 
son,  78  Ind.  282  ;  Reissner  v.  Oxley,  80  Ind.  580 ;  Lyles  v. 
Lescher,  108  Ind.  382  ;  Stuart  v.  Laird,  1  Cranch  (U.  S.),  299 ; 
Cohens  v.  Virginia,  6  Wheat.  (U.  S.),  264 ;  Graham's  App., 
1  Dall.  (Pa.),  136  ;  Kirk  v.  Dean,  2  Binn.  (Pa.)  341 ;  McFer- 
ran  v.  Powers,  1  S.  &  R.  (Pa.)  102 ;  Goddard  v.  Gloninger, 
6  Watts  (Pa.),  209;  Phila.  &  Erie  R.  R.  Co.  v.  Catawissa  R. 
R.  Co.,  53  Pa.  20 ;  Commonwealth  v.  Grant,  2  Woodw.  (Pa.) 
879;  Penna.  R.  R.  Co.  v.  Pittsburg,  104  Pa.  522. 

The  trust  created  for  Mary  Bray  by  the  will  of  her  father 
being  an  active  continuing  trust,  under  which  she  took  only 
an  equitable  life  estate  with  power  of  appointment,  the  ap- 
pointments of  that  estate  which  she  attempted  to  make  by 
her  will  were  in  violation  of  the  rule  against  perpetuities,  ex- 
cept with  regard  to  the  provisions  made  for  her  son,  William 
Stokes  Boyd,  Jr.,  and  consequently,  after  the  expiration  of  the 
life  estate  given  to  him,  the  estate  passed  to  the  heirs  of  Mary 
Bray,  under  the  will  of  her  father :  Smith's  App.,  88  Pa.  492 ; 
Lawrence's  Est.,  136  Pa.  354 ;  Collins  v.  Stork,  40  Legal  Int. 
200 ;  Grosvenor  v.  Bowen,  15  R.  I.  549 :  Hillyard  v.  Miller,  10 
Pa.  326 ;  Davenport  v.  Harris,  8  Grant  (Pa.),  164 ;  Coggins's 
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App^  124  Pa.  10 ;  Johnston's  Est.,  185  Pa.  179 ;  Gerber's  Est., 
196  Pa.  866 ;  1  Sugden  on  Powers  (Sd  Am.  ed.),  178 ;  Feame 
on  Remainders,  878 ;  Stump  v.  Findlay,  2  Rawle  (Pa.),  168 ; 
Buzby's  Appeal,  61  Pa.  Ill ;  KoppenhafiFer's  App.,  87  Pa.  196 ; 
Woelpper's  App.,  126  Pa.  662;  Stewart  v.  Neely,  139  Pa. 
309;  Fife  v.  Miller,  165  Pa.  612;  Eshleman's  Est.,  191  Pa. 
68  ;  Thomas  v.  Gregg,  76  Md.  169 ;  Smith's  App.,  88  Pa.  492 ; 
Company  of  Pewterers  v.  Christ  Hospital,  1  Vem.  161 ;  Atty. 
Gen.  V.  Gill,  2  P.  Wms.  869 ;  In  re  Application  of  Mayor,  etc., 
of  New  York,  55  Hun  (N.  Y.),  204;  119  N.  Y.  660;  Smith  v. 
Townsend,  82  Pa.  434 ;  Franklin's  Est.,  27  W.  N.  C.  (Pa.) 
545;  Smith  v.  Lord  Camelford,  2  Ves.  Jr.  698;  Rhodes  v. 
Shaw  (N.  J.),  11  Atl.  Repr.  116  ;  Sandford  v.  Blake,  45  N.  J. 
Eq.  247  ;  WoUaston  v.  King,X.  R.  8  Eq.  165 ;  Webb  v.  Sad- 
ler,  L.  R.  14  Eq.  633 ;  Morgan  v.  Gronow,  L.  R.  16  Eq.  1  ; 
Ward's  Estate,  8  Pa.  Dist.  Rep.  701. 

Richard  C.  Dale^  for  John  M.  Gest,  executor  of  William 
Stokes  Boyd,  appellee". — William  Stokes  Boyd,  husband  of 
Mary  Bray  Boyd,  was  one  of  her  heirs :  Gibbons  v.  Fairlamb, 
26  Pa.  217 ;  Eby's  Appeal,  84  Pa.  241 ;  Ashton's  Estate,  134 
Pa.  390 ;  Comly's  Estate,  136  Pa.  163. 

Pbe  Curiam,  May  27, 1901 : 

The  decree  entered  by  the  court  below  is  affinned  on  the 
opinion  of  Judge  Penbose. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 


Boyd's  Estate  (No.  2). 

Argued  April  8,  1901.  Appeal,  No.  122,  Jan.  T.,  1901,  by 
Mary  Bray  Boyd,  Executrix  of  William  Bray  Boyd,  deceased, 
from  decree  of  O.  C.  Oct.  T.,  1885,  No.  37,  sustaining  excep- 
tions to  adjudication  in  the  Estate  of  Mary  Bray  Boyd,  de- 
ceased. -  Before  McCollxjm,  C.  J.,  Fbll,  Bbown,  Mbstbbzat 
and  PoTTEB,  JJ.  Affirmed. 
Vol.  cxcix — 82 
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Samuel  JS,  Cavin^  David  W.  Sellers  and  Thomas  H.  Oapp^  tar 

appellants. 

Richard  C.  Dale^  for  appellee. 

Per  Curiam,  May  27, 1901 : 

The  decree  entered  by  the  court  below  is  affinned  on  tiie 
opinion  of  Judge  Penrose. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the 
appellant 


Foster,  Appellant,  v.  Union  Traction  Company. 

199  498  NegUgence — Street  railways— dumping  from  moving  ear, 
27  SO  I  '2  jj^  Supreme  Court  will  not  reverae  a  judgment  on  a  verdict  for  de- 
fendant in  an  action  against  a  street  railway  company  for  personal  injuries 
where  the  plaintifiTs  evidence  that  he  was  thrown  from  a  step  of  a  car  by 
a  sudden  motion  of  the  car  is  conti*adlcted  by  a  previously  signed  written 
statement  by  himself  that  he  jumped  f  i*om  the  car,  which  statement  was 
confirmed  by  the  testimony  of  three  of  defendant's  witnesses  and  by  an 
admission  on  cross-examination  of  one  of  the  plaintiff's  witnesses. 

Argued  April  4,  1901.  Appeal,  No.  348,  Jan.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  June  T., 
1900,  No.  78,  on  verdict  for  defendant,  in  case  of  Clement  S. 
Foster  v.  Union  Traction  Company.  Before  McCoLLUM,  C.  J., 
Fell,  Brown,  Mestrbzat  and  Potter,  JJ.    Affirmed. 

Trespass  for  personal  injuries. 

After  the  trial  the  plaintiff  testified  that  on  May  28, 1900, 
while  he  was  a  passenger  on  one  of  defendant's  cars,  and  when 
he  was  standing  on  the  lower  step  of  the  car  ready  to  step 
off  when  the  car  stopped,  the  car  gave  a  sudden  jerk  forward 
and  he  was  thrown  and  injured.  One  of  plaintiff's  witnesses 
admitted  on  cross-examination  that  plaintiff  stepped  from  the 
car  while  it  was  in  motion.  Three  witnesses  for  the  defendant 
testified  that  the  plaintiff  jumped  from  the  car  while  it  was 
moving.  The  defendant  offered  in  evidence  a  signed  state- 
ment by  the  plaintiff  which  was  as  follows: 
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"  When  a  car  going  west  on  Arch  Street  was  turning  the 
curve  at  21st  Street  to  go  north  on  21st  Street,  I  told  the  con- 
ductor I  wanted  off  at  Cherry  Street.  When  the  reai*  part  of 
the  car  had  reached  the  north  crossing  of  Cherry  Street,  and 
was  going  at  a  moderate  rate  of  speed,  finding  the  car  didn't 
stop  I  attempted  to  get  off  at  the  rear  part  while  it  was  in  mo- 
tion, but  as  I  was  stepping  from  the  step  to  the  street  the  car 
increased  its  speed,  causing  me  to  fall,  breaking  my  left  arm, 
and  hurting  my  left  knee.  The  car  after  accident  moved  nearly 
to  Race  Street.     I  have  read  the  above,  and  it  is  correct. 

"Clembnt  Storbe  Foster, 

2047  Cherry  Street" 

The  court  submitted  the  case  to  the  jury. 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

SfTors  aasiffned  were  (1-9)  various  excerpts  from  the  charge ; 
(10)  that  the  charge  as  a  whole  wa3  inadequate  and  misleading. 

Thomas  A.  Fahy^  for  appellant. 

Thomas  Leaming^  with  him  Charles  Biddle^  for  appellee. 

Pbb  Curiam,  May  27, 1901 : 

This  was  an  action  of  trespass  brought  to  recover  damages 
for  personal  injuries.  On  the  trial  of  the  case  in  the  court  be- 
low the  defendant  company  requested  the  court  to  direct  the 
jury  to.render  a  verdict  in  its  favor.  The  request  was  refused 
on  the  ground  that  it  was  for  the  jury  to  determine  from  the 
evidence  in  whose  favor  the  verdict  should  be.  The  instruc- 
tions to  the  jury  appeai'ed  to  be  impartial  and  free  from  error, 
and  the  result  was  a  verdict  and  judgment  in  favor  of  the  de- 
fendant company.  The  plaintiff  then  appealed  to  this  court 
alleging  that  "  the  charge  as  a  whole  was  inadequate  and  mis- 
leading.'' This  allegation  appears  in  the  tenth  assignment,  and 
the  other  assignments  are  founded  upon  excerpts  from  the 
charge.  A  careful  consideration  of  the  charge  as  a  whole  and 
of  the  excerpts  taken  from  it,  has  failed  to  disclose  error  in  it. 
Our  conclusion  is  that  the  appellant  has  no  just  cause  to  com- 
plain of  anything  said  or  done  by  the  court  in  the  trial  of  the 
case.  We  dismiss  all  the  assignments  of  error  and  affirm  the 
judgment  of  the  court  below. 

Judgment  affirmed. 
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Robbins's  Estate. 

Assignment  for  crediiors^ContingefU  interest. 

Where  a  testator  directs  that  certain  real  estate  shall  not  be  sold  daring 
the  life  of  the  life  tenants  to  whom  he  devised  it,  and  not  until  the  fall  ex- 
plication of  twenty  years  from  his  decease,  and  that  when  sold  the  proceeds 
should  be  distributed  amongst  his  nephews  and  nieces,  the  nephews  and 
nieces  take  interests  which  are  more  than  mere  expectancies,  and  which 
will  pass  Under  an  assignment  for  the  benefit  of  ci*editor8. 

Argued  April  4, 1901.  Appeal,  No.  125,  Jan.  T.,  1901,  by 
John  T.  Robbins,  from  decree  of  O.  C.  Phila.  Co.,'  Oct  T.,  1881, 
No.  423,  dismissing  exceptions  to  adjudication  in  the  estate 
of  John  Robbins,  deceased.  Before  McCollum  C.  J^  Fbll, 
Bbown,  Mestbezat  and  Pottbb,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  John  Robbins  died  on 
April  27,  1880,  leaving  a  will  by  which  he  devised  certain  real 
estate  to  liis  wife  for  life.     He  further  directed  as  follows  : 

^^Item  12.  From  and  immediately  after  the  expiration  of 
twenty  years  from  my  decease  and  after  the  decease  of  my  said 
wife,  and  of  the  said  Jacob  B.  Foulkrod,  I  order  and  direct  that 
the  said  wharves  at  the  foot  of  Shackamaxon  Street  shall  be  sold 
by  ray  executors,  and  that  the  net  proceeds  of  the  said  sale  shall 
go  to  and  be  distributed  among  my  nephews  and  nieces,  the  chil- 
dren of  my  brothers  Charles  and  Stephen  and  my  sisters  Rebecca 
and  Emeline,  and  the  lawful  issue  of  such  of  my  said  nephews 
and  nieces  as  shall  then  be  deceased,  their  heirs,  executors,  ad* 
ministrators  and  assigns,  in  equal  parts  and  shares  by  heads  and 
not  by  stocks,  so  nevertheless  that  such  lawful  issue  shall  take 
and  receive  such  part  and  share  only  as  his,  her  or  their  deceased 
parent  or  parents  would  have  had  and  taken  had  he,  she  or  they 
been  then  living." 

On  June  26, 1889,  John  T.  Robbins  made  an  assignment  for 
the  benefit  of  creditors.  Testator's  widow  died  on  May  6, 1899. 
Before  the  auditing  judge  the  assignee  for  creditors  of  John  T. 
Robbins  claimed  to  share  in  the  distribution  of  the  proceeds  of 
the  sale  of  the  wharf  property.    Penbose,  J.,  allowed  the  claim. 
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1901.]         '  Opinion  of  Court  below. 

On  exceptions  to  the  adjudication  Ashman,  J.,  filed  the  fol- 
lowing opinion : 

If  the  distinction  between  a  contingent  interest  and  a  mere 
expectancy  as  put  by  Gibson,  J.,  in  DeHaas  y.  Bunn,  2  Barr, 
835,  is  adopted,  it  will  greatly  simplify  the  question  to  be  decided. 
He  described  an  expectancy  as  "  a  bare  hope  of  succession  to 
the  property  of  another  such  as  may  be  entertained  by  an  heir 
apparent."  Such  a  hope  is  inchoate,  it  has  no  attribute  of  prop- 
erty, is  without  appreciable  value,  and  the  interest  to  which  it 
relates  is  non-existent  and  may  never  exist.  A  contingent  in- 
terest, on  the  other  hand,  is  an  actual  creation  whose  existence 
may  be  cut  off  by  few  or  many  contingencies  but  whose  very 
existence  gives  it  a  possible  value.  The  dividing  line  is  very 
sharply  drawn  by  the  cases.  Thus  in  Humphreys  v.  Humph- 
reys, 1  Yeates,  427,  *'  the  law  (Stat,  of  4  Anne)  was  made  to 
answer  the  purposes  of  a  commercial  people  and  to  secure  the 
payment  of  just  debts,  and  it  meant  to  comprehend  all  possible 
titles,  contingent  or  otherwise,  in  lands  where  there  was  a  real 
interest  but  not  such  as  that  of  an  heir  apparent."  The  dis- 
tinction was  emphasized  in  Day  v.  The  New  England  Life  In- 
surance Co.,  Ill  Pa.  507,  where  a  policy  of  life  insurance  pay- 
able to  his  legal  representative  was  attached  in  the  lifetime  of 
the  insured,  and  where  the  attachment  was  held  to  be  nugatory 
because  the  rights  in  the  policy  were  inchoate  because  they  fell 
if  the  assured  failed  to  pay  the  premium,  or  surrendered  the 
policy,  and  because  no  action  could  be  brought  in  his  lifetime 
against  the  insurer.  In  In  re  Wetmore,  4  Am.  Bankr.  Rep.  835, 
where  the  interest  of  the  bankrupt  devisee  was  contingent  not 
only  upon  the  living  to  a  certain  day  but  upon  the  failure  of 
the  previous  taker  to  appoint  under  a  general  power,  his  position 
was  said  "not  to  be  distinguishable  from  the  position  of  an 
heir  apparent  who  will  succeed  to  an  estate  if  he  outlive  the 
owner,  and  if  the  owner  do  not  make  a  will  in  favor  of  some 
other  person.  This,  however,  is  a  mere  hope  of  succeeding  to 
the  estate.'' 

Whether  in  the  case  before  us  the  nephew  took  a  vested  in- 
terest subject  to  be  divested  upon  his  dying  before  the  life 
tenants  and  before  the  sale,  or  whether  his  interest  was  con- 
tingent upon  the  happening  of  those  events,  it  was  manifestly 
something  more  than  an  expectancy.     To  limit  the  question 
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still  further  it  is  not  necessary  to  determine  whether  the  interest 
could  be  the  subject  of  an  attachment  execution.  The  single 
inquiry  is  whether  it  would  pass  under  an  assignment  for  the 
benefit  of  creditors.  The  heart  of  such  a  contract  is  the  denud- 
ing of  the  debtor  of  every  title  and  interest  which  he  possesses 
or  to  which  he  may  justly  lay  claim,  towards  the  satisfaction  of 
his  debts ;  and  it  is  based  upon  a  valuable  consideration  because 
its  effect  is  to  facilitate  a  settlement  of  those  debts.  The  inter- 
est of  the  nephew  in  the  wharf  property,  call  it  vested  or  con- 
tingent, could  have  been  sold  by  him,  and  it  is  conceivable  might 
have  been  his  most  valuable  asset.  By  what  equitable  principle 
was  it  excluded  from  passing  under  the  instrument  in  which 
he  and  his  co-partner  ''  desirous  of  appropriating  aU  their  prop- 
erty for  the  benefit  of  their  creditors  "  assigned  "  all  their  goods, 
titles,  effects  and  property  of  very  kind,  real,  personal  or  mixed  " 
of  them  individually  and  as  a  firm  *'  for  the  creditors,  firm  and 
individual  of  the  assignors."  In  Higden  v.  Williamfon,  3  P. 
Wms.  182,  the  devise  was  to  such  of  the  children  of  A  as 
shall  be  living  at  his  death.  B,  a  son,  l)ecame  bankrupt  in  A's 
lifetime.  His  interest  was  clearly  contingent,  but  it  was  held 
liable  to  bankruptcy  for  the  reason  that  the  son  might  at  any 
time  have  released  it.  In  other  words  it  was  a  real  interest  and 
not  what  Gibson,  J.,  felicitously  termed  a  hope.  For  the  reason 
that  no  judgment  can  be  given  until  the  happening  of  the  con- 
tingency it  was  held  in  Patterson  v.  Caldwell,  124  Pa.  455,  that 
an  attachment  execution  could  not  grasp  expectancies  or  con- 
tingent interests.  But  it  was  also  said  that  "  equity  will  up- 
hold an  assignment  of  contingent  interest  and  expectancies  and 
things  resting  in  mere  possibilities."  So  in  In  re  Wetmore, 
supra,  where  the  interest  of  the  bankrupt  was  compared  to  the 
mere  expectancy  of  the  heir  the  court  added :  "  In  equity  his  as- 
signment might  be  enforced  as  an  agreement  to  convey  but  only  if 
a  valid  consideration  had  passed  between  the  parties."  In  Ser- 
riirs  Estate  (Wickersham's  Appeal),  18  W.  N.  C.  36,  the  inter- 
est of  the  assignee  was  contingent  upon  the  death  of  the  life 
tenant  without  leaving  issue,  and  the  assignment  was  of  "  the 
personal  estate  of  eveiy  kind,  quality  and  description  "  to  which 
he  was  entitled  "  by  virtue  of  said  will ; "  the  assignment,  it  was 
decided,  carried  with  it  the  contingent  interest,  although  the 
latter  did  not  vest  until  twenty-three  years  after  the  assign- 
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ment  In  Whelen  v.  Phillips,  161  Pa.  312,  the  interest  con- 
tingent  upon  the  survival  of  the  assignor  was  held  to  have  passed 
under  the  assignment  executed  in  the  lifetime  of  the  testator. 
We  cannot  distinguish  between  these  cases  and  the  present. 
To  attempt  to  separate  them  by  assuming  that  the  interest  of 
the  assignor  in  either  instance  was  a  real  interest,  and  the  inter- 
est of  the  assignor  in  this  case  was  a  mere  expectancy  like  the 
hope  of  a  succession,  is  to  confound  the  meaning  given  to  those 
terms  by  repeated  decisions.  The  gift  was  to  the  nephews,  of 
whom  the  assignor  was  one,  or  to  their  issue  at  the  end  of 
twenty  years  and  after  the  death  of  the  two  life  tenants.  This 
was  a  real  interest  carved  out  by  the  will,  and  it  has  nothing  in 
common  with  the  hope  entertained  by  an  heir  that  he  may  suc- 
ceed to  his  ancestor's  estate,  or  the  hope,  almost  as  vague,  of 
the  legatee  in  In  re  Wetmore,  supra,  that  he  might  outlive 
the  life  tenant  and  that  the  donee  of  the  power  might  fail  to 
appoint. 
The  exceptions  to  the  adjudication  are  dismissed. 

Ihrors  cusigned  were  in  dismissing  exceptions  to  adjudication. 

John  Houston  Merrill^  for  appellant,  cited :  In  re  Wetmore, 
102  Fed.  Repr.  290 ;  In  re  Hoadley,  101  Fed.  Repr.  238 ;  Pat- 
terson V.  Caldwell,  124  Pa.  465  ;  Day  v.  New  England  Life  Ins. 
Co.,  Ill  Pa.  610. 

Bernard  GHlpin^  for  appellees,  cited  Rash's  Est,  2  Parsons, 
160. 

Pbb  Curiam,  May  27, 1901 : 

The  exceptions  filed  by  John  T.  Robbins  to  the  adjudication 
of  the  auditing  judge  were  taken  into  consideration  and  passed 
upon  by  the  court  in  banc.  The  investigation  by  the  court  re- 
sulted in  a  dismissal  of  the  exceptions  and  an  affirmance  of  the 
adjudication.  In  a  clear  and  concise  opinion  Judge  Ashman 
sustained  the  adjudication  which  was  approved  by  the  judges 
constituting  the  court.  The  cases  cited  and  considered  by  the 
court  appear  to  support  the  conclusion  arrived  at.  We,  liiere- 
fore,  affirm  the  decree  and  dismiss  the  appeal. 

Decree  affirmed. 
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207       III  Crotzer,  Appellant,  v.  Bittenbender. 


30SCa80 


10§ 

30  Sn  flftnl      I>eedr^Martg€ige^Defe<uance. 

As  between  the  original  parties  to  a  deed  absolute  on  its  face,  a  oontem- 
poraneous  writing  signed  by  the  grantee,  but  unacknowledged  and  unre- 
corded, which  stipulates  that  if  the  grantor  shall  not  effect  a  sale  before  a 
date  named  all  his  rights  in  the  real  estate  shall  cease,  and  the  same  shall 
become  the  absolute  property  of  the  grantee,  is  not  admissible  in  evidence 
to  convert  the  deed  into  a  moitgage  or  to  change  its  absolute  character. 

Argued  April  15,  1901.  Appeal,  No.  287,  Jan.  T.,  1901,  by 
plaintiff,  from  order  of  C.  P.  Luzerne  County,  March  T.,  1894, 
No.  280,  dismissing  exceptions  to  report  of  referee  in  case  of 
Frank  P.  Crotzer  v.  Matilda  L.  Bittenbender,  widow  and  admin- 
istratrix of  F.  T.  Bittenbender,  deceased,  L.  K.  Derby,  guar- 
dian of  Theodore,  Joseph  L.,  Fred  E.  and  Rhoda  Bittenbender, 
heirs  and  legal  representatives  of  F.  T.  Bittenbender,  deceased, 
P.  W.  Bums,  D.  W.  Kingsbury  and  William  Ritter.  Before 
McCoLLUM,  C.  J.,  Mitchell,  Brown,  Mbstebzat  and  Pot- 
ter, JJ.     Affirmed. 

Ejectment  for  land  in  the  borough  of  Nanticoke, 

The  case  was  referred  to  F.  W.  Wheaton,  Esq.,  as  referee. 

From  the  referee's  report  it  appeared  that  the  land  in  con- 
troversy at  one  time  belonged  to  Frank  P.  Crotzer.  Crotzer 
was  engaged  in  the  drug  business,  and  in  1893  became  finan- 
cially embarrassed.  F.  T.  Bittenbender  purchased  a  judgement 
on  which  certain  executions  had  issued  against  Crotzer,  and  at 
a  sheriff's  sale  bought  in  the  goods.  The  understanding  was 
that  Bittenbender  should  make  a  bill  of  sale  of  the  goods  to 
Crotzer's  wife  when  he  had  been  reimbursed  the  advances 
which  he  had  made  to  purchase  the  judgment.  Subsequently 
at  Crotzer's  request  Bittenbender  sold  the  goods  to  a  third 
party.  On  January  10,  1893,  before  the  advances  were  repaid 
in  full,  Crotzer  executed  an  absolute  deed  of  the  property  in 
controversy  to  Bittenbender.  Contemporaneously  with  the 
execution  of  the  deed,  another  paper  was  executed  signed  by 
Bittenbender,  which  contained  the  following  clause : 

^^  It  is  mutually  agreed,  that  if  the  said  Crotzer  shall  not  ef- 
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feet  a  sale  before  May  1,  1893,  that  all  his  rights  to  the  real 
estate  shall  forever  cease  and  be  determined,  and  the  same  shall 
become  the  absolute  property  of  F.  T.  Bittenbender,  his  heirs 
and  assigns  forever." 

The  referee  held  that  the  latter  paper  was  inadmissible  to 
change  the  absolute  character  of  the  deed,  and  reported  in  favor 
of  the  defendant. 

Exceptions  to  the  referee's  report  were  dismissed  by  the  court, 
and  judgment  was  entered  for  defendant.     Plaintiff  appealed. 

JSrror%  asngned  were  in  dismissing  exceptions  to  referee's  re- 
port. 

William  B.  Qihhans^  with  him  William  S.  McLean^  for  appel- 
lant. 

S,  J.  Strau88y  for  appellee. 

Peb  Curiam,  May  27, 1901  : 

The  report  of  the  learned  referee  and  the  dismissal  by  the 
court  of  the  exceptions  filed  to  it  resulted  in  a  judgment  for  the 
defendants.  An  examination  of  the  report,  and  due  considera- 
tion of  the  conclusion  arrived  at  by  the  referee,  convinced  us 
that  no  error  was  committed  in  entering  the  judgment  com- 
plained of  by  the  appellant. 

Judgment  affirmed. 


Lyons's  and  Smith's  Election. 

Election  law — Exceptions  to  report  of  examiner— Beview, 
The  Supreme  Court  will  not  reverse  an  order  of  the  quarter  sessions, 
dismissing  exceptions  to  the  report  of  an  examiner  in  an  election  contest, 
and  refusing  a  petition  that  the  report  should  be  recommitted  to  the  ex- 
aminer, where  it  appears  that  the  decree  is  sustained  by  the  facts  as  found, 
and  that  the  investigation  before  the  examiner oovered  the  matters  alleged 
as  a  ground  for  recommittal. 

Argued  April  16,  1901.     Appeal,  No.  27,  Jan.  T.,  1901,  by 
Peter  E.  Lyons  and  William  Smith,  from  order  of  Q.  S.  Lu- 
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zerae  Co.,  Jan.  T.,  1899,  No.  461,  dismissing  exceptions  to  ex- 
aminer's report  in  an  election  contest  in  In  re  Contested  Election 
of  Peter  E.  Lyons  and  William  Smith  for  the  office  of  School 
Directors  in  Wilkes-Barre  Township.  Before  McCollum,  C.  J., 
MrrcHBLL,  Bbown,  Mbstbbzat  and  Pottbb,  JJ.    Affirmed. 

Exceptions  to  examiner's  report  in  contested  election. 

From  the  record  it  appeared  that  at  an  election  held  on  Feb- 
ruary 21, 1899,  Peter  E.  Lyons  and  William  Smith  were  duly 
returned  as  elected  school  directors  over  and  above  Thomas 
Mc Andrew  and  John  Brogan,  their  opponents.  On  March  17, 
1899,  a  petition  was  presented  controverting  the  election  of 
Lyons  and  Smith.  P.  H.  Campbell,  Esq.,  was  appointed  ex- 
aminer. The  examiner  filed  a  preliminary  report  in  which  he 
found  that  a  sufficient  number  of  the  illegal  votes  had  been  cast 
to  change  the  declared  result.  This  report  having  been  con- 
fiimed,  an  order  was  made  directing  the  examiner  to  open  the 
ballot  boxes  and  examine  the  ballots  cast  by  the  illegal  voters. 
The  examiner  reported  that  of  the  illegal  ballots  cast  thirty-six 
were  not  found  in  the  ballot  boxes.  The  court  thereupon  on 
October  10,  1900,  made  a  further  order  directing  the  commis- 
sioner to  summon  before  him  aU  persons  whose  names  appeared 
on  the  list  of  voters  as  having  voted  at  the  election  and  whose 
ballots  could  not  be  found,  for  the  purpose  of  testifying  for 
whom  they  voted.  On  November  13,  1900,  this  order  was 
amended  so  as  to  direct  the  examiner  to  count  all  the  ballots 
in  the  ballot  boxes,  and  report  for  whom  they  were  cast 

The  examiner  subsequently  reported  that  a  majority  of  the 
votes  were  cast  for  John  Brogan  and  for  Thomas  McAndrew 
for  school  directors.  Subsequently  Lyons  and  Smith  filed  ex- 
ceptions to  the  report,  and  also  filed  a  petition  that  the  report  be 
recommitted  to  the  examiner  to  take  further  testimony.  On 
the  exceptions  and  petition  Halsbt,  J.,  filed  the  following  pe- 
tition : 

This  case  has  been  before  us  several  times  prior  to  the  excep- 
tions, now  here  for  disposition  upon  a  supplementary  report  of 
the  commissioner  and  examiner.  The  election  which  is  con- 
tested was  held  upon  the  third  Tuesday  of  February,  1899, 
and  the  officers  against  whom  the  contest  is  now  instituted  and 
pending,  assumed  the  duties  of  their  office  on  the  first  Monday 
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of  June,  1899.  It  is  now  nearly  two  years  since  the  election 
was  held,  and  more  than  one  year  and  six  months  since  the  of- 
fleer's  term  began  as  school  directors  for  the  said  school  dis- 
trict. The  exceptions  that  we  are  now  acting  upon,  are  based 
upon  a  petition  presented  to  the  court  on  December  10, 1899, 
by  Peter  £.  Lyons,  in  which  it  is  asked  that  the  final  report  of 
the  commiBsioner  and  examiner  be  recommitted  to  him  to  take 
additional  testimony  covering  specific  allegations  of  unlawful 
acts  in  the  election  contested,  and  that  an  investigation  of  such 
allegations  would  show  facts  that  would  cause  a  change  of  the 
result  as  reported  by  the  examiner. 

We  have  examined  these  allegations  in  the  nature  of  except 
tions  and  find  that  they  cover  suggestions  that  ought  to  have 
been  the  subject  of  investigation  by  the  examiner  before  the 
coming  in  and  filing  of  his  report.  As  to  all  of  these  questions, 
the  respondent  has  had  his  day  before  the  examiner,  and  there- 
fore we  must  conclude  that  he  has  been  fully  and  finally  heard 
upon  them.  From  an  investigation  of  the  report  of  the  com- 
missioner and  examiner,  to  a  very  large  extent,  the  investigation 
has  covered  the  items  now  suggested  by  the  exceptions,  and  if 
the  investigation  was  still  further  pursued  by  the  examiner  it 
would  be  wholly  upon  lines  that  have  hitherto  been  followed 
in  this  almost  interminable  hunt  for  reasons  to  sustain  the  con- 
tention of  the  petitioners  upon  one  side,  and  the  respondents 
upon  the  other,  and  further,  we  are  inclined  to  accept  the  sug- 
gestion of  the  examiner  and  commissioner  when  he  says :  ^^  While 
it  might  be  possible  that  the  result  reached  by  the  examiner 
would  be  changed  if  all  of  the  voters  of  the  missing  ballots  were 
called  and  would  testify  that  they  voted  for  the  same  candi- 
dates for  school  directors,  still  in  the  light  of  the  experience  we 
have  had  in  this  case,  whei-e  so  many  had  forgotten  for  whom 
they  voted  -and  others  moved  away,  such  a  result  would  not  be 
at  all  probable.  Added  to  this,  the  legal  objection  which  might 
be  raised  as  to  whether  a  voter  could  be  compelled  to  disclose 
for  whom  he  voted,  not  first  having  been  declared  an  illegal 
voter,  the  examiner  is  led  to  report  what  he  has  already  said, 
that  this  contest  be  not  further  continued  and  so  recommends.'' 

As  to  the  formal  exceptions  filed  on  December  16, 1900,  we 
cannot  hold  that  there  was  no  evidence  to  impeach  the  returns 
of  election  boards,  because  from  the  examination  made  of  the 
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ballot  boxes,  the  returns,  the  tally  sheets  and  the  ballots  therein 
contained,  and  of  the  other  competent  evidence  submitted  to 
the  examiner,  it  appears  that  if  there  was  no  fraud  in  the  con- 
duct of  the  election,  then  the  election  was  very  carelessly,  if  not 
illegally,  conducted,  and  for  these  reasons,  the  commissioner  and 
examiner  was  justified  in  making  up  the  figures  of  his  report  as 
he  did.  The  formal  exceptions  are  overruled,  together  with 
the  exceptions  filed  upon  December  10, 1900,  in  the  form  of  a 
petition  of  Peter  E.  Lyons,  and  the  report  of  the  examiner  filed 
upon  December  10,  1900,  is  finally  confirmed.  Counsel  is  di- 
rected to  prepare  a  formal  decree  carrying  out  the  recommenda- 
tions of  the  commissioner  and  examiner  in  his  report. 

Now,  January  7, 1901,  whereas  the  exceptions  to  the  final  re- 
port of  the  commissioner  and  examiner  appointed  in  this  case 
were  dismissed,  and  the  final  report  of  the  said  commissioner 
and  examiner  was  confirmed  absolutely  by  the  court  this  day ; 

And  whereas  in  said  report  it  was  found  by  the  commissioner 
and  examiner  that  at  the  election  held  in  the  township  of  Wilkes- 
Barre,  Luzerne  county,  on  the  third  Tuesday  of  February,  1 899, 
there  were  cast  for  John  Brogan  for  the  office  of  school  di- 
rector one  hundred  and  sixty-one  legal  votes ;  that  there  were 
cast  for  Thomas  Mc  Andrew  for  Uie  office  of  school  director 
one  hundred  and  thirty-six  votes ;  that  there  were  cast  for  Wil- 
liam Smith  for  the  office  of  school  director  one  hundred  and  six 
legal  votes ;  that  there  were  cast  for  Peter  E.  Lyons  for  the 
office  of  school  director  ninety-four  legal  votes,  and  that  there 
were  cast  for  Peter  Buczar  for  the  office  of  school  director  eight- 
een legal  votes : 

Therefore,  after  consideration  and  for  the  reason  set  forth  in 
the  final  report  of  the  commissioner  and  examiner  and  in  the 
opinion  this  day  filed,  it  is  ordered,  adjudged  and  decreed  as 
follows : 

1.  That  John  Brogan  and  Thomas  Mc  Andrew  having  re- 
spectively received  a  majority  of  at  least  fifty-five  and  thirty 
votes  more  than  William  Smith  and  Peter  E.  Lyons,  their  com- 
petitors, the  respondents,  of  the  legal  votes  polled  for  school 
directors  in  Wilkes-Barre  township  at  the  election  held  in  said 
township  on  the  third  Tuesday  of  February,  1899,  are  hereby 
declared  to  be  duly  elected  to  ike  said  offices  of  school  directors 
of  Wilkes-Barre  township  for  the  term  beginning  on  the  first 
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Monday  of  June,  1899,  and,  when  they  shall  have  taken  the 
oath  of  office,  shall  have  and  exercise  all  the  rights  and  powen 
belonging  to  the  said  offices  of  school  directors  of  said  Wilkes- 
Barre  township,  and  that,  thereupon,  the  said  William  Smith 
and  Peter  E.  Lyons  shall  no  longer  exercise  any  of  the  rights, 
powers  and  duties  of  the  said  offices  of  school  directors  of  Wilkes- 
Barre  township. 

2.  That  the  said  Wilkes-Barre  township  school  district  shall 
pay  the  cost  of  this  proceeding. 

Error  asngned  was  the  order  of  the  court. 

H.  F.  McOavem^  for  appellants. 

A.  C.  Campbell^  for  appellees. 

Pkb  Cubiam,  May  27, 1901 : 

We  are  satisfied  from  an  examination  of  this  case  that  the 
decree  entered  by  the  learned  judge  of  the  court  below  is  in  ac- 
cord with  the  facts  as  found,  and  should  be  sustained.  We  there- 
fore affirm  the  decree  and  dismiss  the  specifications  of  error. 

Decree  affirmed. 


Oliver's  Estate. 

WtU^ConversUm. 

Where  testator  directs  that  after  the  death  of  his  wife  one  half  of  his 
real  estate  and  household  furniture  shall  go  to  one  person,  and  the  other 
half  be  divided  amongst  three  other  persons,  and  there  is  no  power  nor 
direction  to  sell  real  estate,  no  conversion  is  effected  by  the  will. 

WtUr^Construction—lssue^Rule  in  Shelley^s  caae. 

Where  a  testator  divides  his  estate  among  four  persons  and  directs  **  that 
in  case  any  of  the  said  persons  shall  die  before  the  division  of  my  estate, 
leaving  lawful  issue,  such  issue  shall  receive  the  parent's  legacy,"  the 
words  •*  parents  legacy"  restricts  the  meaning  of  the  word  " issue  "  to  a 
definite  failure  of  issue,  and  if  any  one  of  the  devisees  dies  before  the 
division  of  the  estate,  without  having  left  lawful  issue,  his  share  passes 
under  a  clause  in  the  will  directing  that  in  case  of  a  devisee  dying  without 
issue,  his  share  shall  be  divided  among  the  other  devisees  then  living, 
share  and  share  alike. 


Digiti 


ized  by  Google 


610  OLIVERS  ESTATE. 

Statement  of  Facts— Opinion  of  Goort  below.  [199  Pa- 

Submitted  April  17, 1901.  Appeal,  No.  115,  Jan.  T.,  1901, 
by  Martha  Burchill,  from  decree  of  O.  C.  Schuylkill  Co.,  in  the 
Estate  of  Ralph  Oliver,  deceased.  Before  McCollum,  C.  J., 
MiTCHBLL,  Brown,  Mbstbbzat  and  Potter,  JJ.    AflBrmed. 

Exceptions  to  distribution. 

The  facts  as  found  by  the  court  below  were,  inter  alia : 

The  will  of  decedent  gave  all  his  "  household  furniture,  real 
estate,  and  all  other  personal  property,  real  or  mixed,"  to  his  wife 
during  her  natural  life,  or  so  long  as  she  shall  remain  his  widow, 
and  at  her  death  or  remarriage,  ^^  then  the  same  shall  be  divided 
as  follows,  to  wit :  To  my  son  Robert  Oliver,  one  half  of  all  my 
real  estate,  household  furniture  of  whatsoever  kind.  And  the 
other  half  to  be  equally  divided  share  and  share  alike  among 
Joseph  Oliver,  Martha  Burchill,  Sarah  Ann  Lenhard.  I  further 
direct  that  in  case  any  of  the  said  persons  named  shall  die  be- 
fore the  division  of  my  estate,  leaving  lawful  issue,  such  issue 
shall  receive  the  parent's  legacy ;  but  if  without  such  issue  the 
legacy  to  him  or  her  therein  giving  shall  revert  to  and  become 
part  of  my  general  estate,  and  be  divided  equally  among  the 
other  children  then  living  share  and  share  alike," — appointing 
an  executrix  and  executor,  giving  neither  express  power  nor  di- 
rection to  sell  his  real  estate. 

The  widow  had  two  children,  Joseph  and  Samh  Ann  Barrett, 
by  a  former  husband,  and  by  her  marriage  with  testator,  she  had 
two  children,  Robert  Oliver  and  Martha,  now  Burchill.  Joseph 
and  Sarah  Ann  Barrett  were  very  young  when  their  mother  be- 
come the  wife  of  testator,  and  thereafter  they  were  called  Joseph 
and  Sarah  Ann  Oliver.  Joseph  is  named  in  the  will  "  Joseph 
Oliver,"  and  Sarah  Ann,  having  married,  is  named  "  Sarah  Ann 
Lenhard." 

6.  Joseph  Oliver  (Barrett)  named  in  the  will,  died  intestate, 
leaving  to  survive  a  widow,  and  children,  appellees. 

Dunn,  P.  J.,  after  stating  the  facts,  said : 

Upon  these  facts  it  is  contended  by  counsel  for  the  widow 
and  heirs  of  Joseph  Oliver  (Barrett)  and  Sarah  Ann  Lenhard 
(now  Marshall),  (1)  that  the  will  works  a  conversion  ;  (2)  that 
tiie  interest  of  Robert  Oliver,  deceased,  under  the  will,  must 
be  awarded  to  the  legal  representative  of  his  mother,  Sarah  Oli- 
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ver,  deceased,  under  the  intestate  laws.  It  is  contended  by 
counsel  for  Martha  Burchill,  the  sister  of  the  whole  blood  of 
Robert  Oliver,  deceased,  (1)  that  the  will  does  not  work  a  con- 
version ;  (2),  that  upon  the  death  of  the  testator,  Robert  Oliver 
took  a  vested  remainder  under  the  will,  which,  upon  his  death 
vested  under  the  intestate  law  in  his  sister  of  the  whole  blood, 
Martha  Burchill. 

The  first  question  requiring  examination,  is  whether  the  will 
works  a  conversion.  The  guide,  in  determining  this  question, 
given  by  Mr.  Justice  Paxson,  in  Hunt's  &  Lehman's  Appeals, 
105  Pa.  128,  can  be  applied  in  determining  the  question  here. 
He  said :  "  In  order  to  work  a  conversion,  there  must  be  either, 
first,  a  positive  direction  to  sell,  or  second,  an  absolute  necessity 
to  sell  in  order  to  execute  the  will,  or  third,  such  a  blending  of 
real  and  personal  estate  by  the  testator  in  his  will,  as  to  clearly 
show  that  he  intended  to  create  a  fund  out  of  both  real  and  pei> 
sonal  estate,  and  to  bequeath  the  said  fund  as  money.'' 

There  is  no  positive  direction  to  sell  in  the  will  of  testator. 
There  is  no  absolute  necessity  to  sell  in  order  to  execute  the 
will,  because  there  can  be  no  question  that  the  fund  now  before 
the  court,  raised  by  sale  of  decedent's  real  estate  upon  proceed- 
ings in  partition,  can  be  distributed  in  complete  execution  of 
the  will.  There  is  no  blending  of  real  estate  and  personal  prop- 
erty by  the  testator,  to  show  an  intention  to  create  a  fund ;  for 
to  his  son,  Robert  Oliver,  he  g^ave  one  half  of  his  real  estate  and 
household  furniture,  and  the  other  half  to  be  divided,  etc. 

In  Estate  of  D.  H.  Solliday,  175  Pa.  114,  the  testator  devised 
all  his  estate,  real  and  personal,  to  his  four  children,  two  of  them 
to  have  their  shares  absolutely,  and  the  shares  falling  to  the 
other  two,  to  be  held  in  trust  to  pay  over  the  interest  and  in- 
come to  them,  with  full  power  to  his  executors  to  settle  up  his 
estate ;  and  he  directed  that  all  investments  of  his  estate  should 
be  in  first  mortgages,  or  such  securities  as  are  allowed  by  law. 
It  was  held  there  was  no  conversion.  And  so  we  conclude  in 
the  case  at  hand. 

This  brings  us  to  an  examination  of  the  point  contended  for 
by  counsel  for  Martha  Burchill,  that  upon  the  death  of  testator, 
Robert  Oliver  took  a  vested  remainder  under  the  testator's  will, 
which  upon  the  death  of  said  Robert  Oliver,  passed  by  descent 
to  his  sister  of  the  whole  blood,  the  said  Martha  BurchiU. 
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An  examination  of  the  will  makes  it  clear  that  the  intention 
of  the  testator  was,  (1)  to  give  his  son,  Robert,  one  half  of  his 
real  estate  and  household  furniture,  absolutely,  if  he  survived 
the  widow,  and  the  other  half  of  his  real  estate  and  household 
furniture  to  Joseph  Oliver,  Martha  BurchiU  and  Sarah  Ann  Len- 
hard,  absolutely  if  they  should  survive  the  widow ;  (2)  that  if 
any  of  the  persons  named,  Robert  Oliver,  Joseph  Oliver,  Mar- 
tha BurchiU  or  Sarah  Ann  Lenhard,  should  die  without  leaving 
a  child  or  children,  before  the  death  of  his  widow,  such  child  or 
childien  to  receive  the  share  of  its  deceased  parent ;  (3)  that 
if  any  of  the  persons  named,  Robert  Oliver,  Joseph  Oliver, 
Martha  Burchill  or  Sarah  Ann  Lenhard,  should  die  without 
leaving  a  child  or  children,  before  the  death  of  his  widow,  the 
share  of  him  or  her,  so  dying,  to  become  part  of  the  estate  of 
testator,  and  be  divided  among  any  of  the  children  named, 
Robert  Oliver,  Joseph  Oliver,  Martha  Bui*chill  and  Sarah 
Ann  Lenhard,  then  living. 

As  is  before  stated,  Robert  Oliver,  the  son  of  testator,  men- 
tioned in  the  will,  died  prior  to  the  death  of  his  mother,  un- 
married, without  leaving  a  child  or  children ;  Joseph  Oliver, 
Martha  Burchill  and  Sarah  Ann  Lenhard  survived  the  widow, 
and  Joseph  Oliver  (Barrett)  since  died  intestate,  leaving  his 
widow,  Naomi,  and  four  children. 

If  the  intention  of  the  testator  can  be  ascertained  from  the 
words  of  his  will,  that  intention  must  control  in  the  distribution 
of  his  estate,  unless  in  conflict  with  the  established  principles  of 
law :  Biddle's  Appeal,  99  Pa.  582;  McKee's  Appeal,  104  Pa. 
674 ;  Osbum's  Appeal,  104  Pa.  648 ;  Webb  v.  Hitchins,  105 
Pa.  91. 

It  is  very  clear,  that  if  Robert  had  survived  the  widow,  or 
had  left  a  child  or  children  to  survive  himself,  there  would  be 
little  diflBculty  in  making  distribution  of  the  estate  of  testator ; 
but,  it  is  contended  by  counsel  for  Martha  BurchiU,  sister  of 
the  whole  blood  of  Robert  Oliver,  deceased,  that  under  the  will 
he  took  a  vested  remainder,  which  upon  his  death,  before  the 
life  estate  had  terminated,  vested  in  her,  subject  to  the  life  in- 
terest of  her  mother  under  the  intestate  law.  It  is  claimed  that 
the  authority  of  Eichelberger  v.  Barnitz,  9  Watts,  447,  should 
control  in  this  case.  There  it  was  held,  that  "  if  a  devise  be 
made  to  one  in  fee,  and  ^  if  he  die  without  issue,'  or  *  on  &ilure 
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of  issue/  or  *  for  want  of  issue,'  then  over  to  another  in  fee 
the  estate  of  the  first  taker  is  a  fee  tail,  which  if  he  have  issue, 
passes  to  them  ad  infinitum  by  descent  as  tenants  in  tail.  •  .  .*' 

This  case  turned  on  the  point  that  the  phrases,  *'  if  he  die 
without  issue  " — "on  failure  of  issue," — "  for  want  of  issue," 
and  "  without  having  issue  "  mean  an  indefinite  failure  of  issue, 
which  is  too  remote  a  contingency  to  be  allowed,  even  in  an 
executory  devise.  But  it  was  said  by  Mr.  Justice  Sergeant, 
that  if  the  testator  use  the  phi-ase,  "  if  he  die  unmarried  and 
without  issue,"  or  '*if  he  die  without  leaving  issue  behind  him 
....  it  will  not  be  considered  to  mean  an  indefinite  failure 
of  issue." 

If  the  will  of  testator  does  not  mean  an  indefinite  failure  of 
issue,  when  it  says,  "  In  case  any  of  the  persons  named  shall 
die  before  the  division  of  my  estate,  such  issue  shall  receive 
the  parent's  legacy,"  it  is  good  as  an  executory  devise. 

In  Taylor  v.  Taylor,  68  Pa.  481,  there  was  a  devise  of  all 
testator's  real  estate,  "  to  my  wife  and  daughter,  or  the  survivor 
during  their  lives,  in  case  my  daughter  shall  depart  this  life 
leaving  lawful  issue — to  descend  to  such  lawful  issue,  their  heirs 
and  assigns  forever — if  my  daughter  die  before  her  mother  leav- 
ing lawful  issue,  such  issue  shall  mherit  their  mother's  right 
from  the  time  of  her  death.  If  my  daughter  shall  die,  not  leav- 
ing lawful  issue,  my  executor  or  the  survivor  shall  sell,  after 
the  death  of  my  wife,  my  real  estate," — giving  the  proceeds 
over,  one  half  to  the  relatives  of  his  wife,  the  other  half  to  his 
own,  "  or  their  lawful  issue."  It  was  held  that  the  daughter 
took  an  estate  for  life,  remainder  to  her  children  in  fee,  with 
an  alternative  limitation  over  on  her  dying  without  issue  living 
at  her  death. 

There  is  no  doubt  that  the  clause  "  such  issue  shall  inherit 
their  mother's  right "  restricted  this  from  being  regarded  as  mean- 
ing an  indefinite  failure  of  issue ;  because  the  words  "  mother's 
right "  showed  clearly  that  issue  here  meant  children.  Why, 
therefore,  shall  not  the  words  *'  parent's  leg^acy,"  in  the  clause 
^^such  issue  shall  receive  the  parent's  legacy,"  in  the  will  of 
testator  in  the  case  in  hand,  restrict  its  meaning  to  the  same 
extent  ? 

In  O'Rourke  v.  Sherwin,  Appellant,  156  Pa.  286,  it  was  held, 
that  the  word  ^'  issue  "  in  a  will  is  to  be  construed  as  a  word 
Vol.  cxcix— 38 
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of  limitation,  unless  it  be  accompanied  by  explanatory  words ; 
*'  but  if  there  be  on  the  face  of  the  will  suflBcient  to  show  that 
the  word  was  intended  to  hare  a  less  extended  meaning,  and 
to  be  applied  only  to  children,  or  to  descendants  of  a  particular 
class,  or  at  a  particular  time,  it  is  to  be  construed  as  a  word  of 
purchase  and  not  of  limitation,  in  order  to  effectuate  the  inten- 
tion of  the  testator." 

The  opinion  of  the  court  in  the  case  in  band  is  that  the  estate 
of  Joseph  Oliver  (Barrett),  deceased,  Martha  BurchUl,  and 
Sarah  Ann  Lenhard  (Marshall)  take  under  the  will  the  fond  for 
distribution,  share  and  share  alike. 

Error  assigned  was  the  decree  of  the  court 

John  W.  Ryon  and  John  F.  Dolphin^  for  appellant,  cited  in 
printed  brief:  Kurtz's  Est,  145  Pa.  637;  Faulstich's  Est,  154 
Pa.  188 ;  Castner's  App.,  88  Pa.  478 ;  Horwitz  v.  Norris,  49 
Pa.  218 ;  Hoff's  Est.,  147  Pa.  686 ;  Eichelberger  v.  Bamitz,  9 
Watts,  447;  King  v.  Frick,  135  Pa.  576. 

George  M,  RoadSy  for  appellees,  cited  in  printed  brief :  Thran 
V.  Herzog,  12  Pa.  Superior  Ct.  551 ;  Webb  v.  Hitchins,  105 
Pa.  91 ;  Woelpper's  App.,  126  Pa.  562;  Johnson  v.  Morton,  10 
Pa.  251 ;  Stallman's  Est,  13  Pa.  C.  C.  Reps.  Ill ;  Breese's  Est, 
13  Pa.  C.  C.  Reps.  184;  Bowlby's  Est,  4  Pa.  Dist  Reps.  108; 
Nicholson  v.  Bettle,  57  Pa.  384 ;  Jordan  v.  McClure,  85  Pa. 
499 ;  Taylor  v.  Taylor,  63  Pa.  481 ;  O'Rourke  v.  Sherwin,  166 
Pa.  286. 

Pbb  Cueiam,  May  27, 1901 : 

This  decree  is  affirmed  on  the  opinion  of  the  learned  court 
below. 
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1901.]  Syllabus—Ai'guments. 

Tuckachinsky,  Appellant,  v.  Lehigh  and  Wilkes-Barre 
Coal   Company. 

Negligence — Explosion — Miiies  and  mining— Nuisance. 

Id  an  axition  against  a  coal  mining  company  to  recover  damages  for 
personal  injuries  resulting  from  a  concussion  of  air  by  an  explosion  of 
dynamite  and  powder,  binding  instructions  for  defendant  are  proper  where 
the  uncontradicted  evidence  shows  that  the  explosives  were  stored  in  small 
quantities  to  meet  current  needs,  in  a  small  wooden  building  in  an  open 
space,  near  the  shaft  of  defendants^  mine ;  that  when  originally  located, 
the  magazine  was  not  in  the  vicinity  of  a  residence  distinct,  but  that  popula- 
tion had  settled  near  it ;  that  plaintiff  had  resided  within  about  700  feet 
of  the  magazine  for  some  sixteen  years  without  objection  to  its  location 
or  maintenance;  and  that  the  explosion  was  caused  by  lightning.  In 
such  a  case  there  is  nothing  in  the  evidence  to  show  that  the  magazine 
was  in  itself  a  nuisance. 

Argued  April  18, 1901.  Appeal,  No.  128,  Jan.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  Luzeme  Co.,  Oct.  T.,  1897, 
No.  1187,  on  verdict  for  defendant  in  case  of  Mary  Tuck- 
achinsky by  her  father  and  next  friend  David  Tuckachinsky, 
V.  The  Lehigh  and  Wilkes-Barre  Coal  Company.  Before  Mo- 
CoLLUM,  C.  J.,  Mitchell,  Brown,  Mestrbzat  and  Pot- 
TBR,  JJ.    AflBrmed. 

Trespass  for  personal  injuries.     Before  Ferris,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  gave  binding  instructions  for  defendant.    Verdict 
and  judgment  for  defendant.    Plaintiff  appealed. 

Hrror  assigned  was  in  giving  binding  instructions  for  de- 
fendant. 

John  T.  Lenahan^  with  him  James  L,  Lenahan^  for  appellant. 
— The  exercise  of  reasonable  care  in  the  creation  or  maintenance 
of  a  nuisance  can  never  be  an  absolute  defense  to  an  action  for 
any  injury  occasioned  thereby :  Ray  on  Negligence  of  Imposed 
Duties,  p.  10 ;  Gavigan  v.  Atlantic  Refining  Co.,  186  Pa.  604 ; 
Pottstown  Gas  Co.  v.  Murphy,  89  Pa.  257;  New  Castle  v. 
Raney,  130  Pa.  560. 
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In  the  case  at  bar  the  facts  and  circumstances  which  would 
have  justified  the  jury  in  finding  that  the  powder  house  was  a 
nuisance,  are,  fii-st,  the  character  and  construction  of  the  build- 
ing ;  second,  its  location  in  close  proximity  to  numerous  dwell- 
ings and  two  greatly  traveled  streets ;  third,  the  quantity  of 
powder  and  dynamite  stored  therein ;  fourth^  the  fact  that  it 
could  very  easily  and  at  a  small  expense  be  removed  to  the 
vacant  lands  where  the  danger  would  be  considerably  lessened ; 
fifth,  the  absence  of  necessity  for  a  powder  house  at  that  point ; 
sixth,  when  the  mines  were  abandoned,  the  defendant  did  not 
remove  the  explosives  except  just  as  it  suited  his  convenience, 
and  at  the  time  of  the  accident  there  were  several  kegs  of  pow- 
der and  dynamite  there ;  seventh,  the  powder  house  was  left 
without  any  one  in  charge  of  it  without  any  regard  for  the  prob- 
able consequences  of  fire  or  outside  interference :  Heeg  v.  Licht, 
80  N.  Y.  579;  Myers  v.  Malcohn,  6  Hill  (N.  Y.),  292;  Wier's 
App.,  74  Pa.  230 ;  Dilworth's  App.,  91  Pa.  247 ;  Bradford  Glyc- 
erme  Co.  v.  St.  Mary's  Woolen  Mfg.  Co.,  60  Ohio,  560 ;  Wil- 
son V.  Phoenix  Powder  Mfg.  Co.,  40  W.  Va.  413 ;  Cheatham  v. 
Shearon,  1  Swan  (Tenn.),  213;  McAndrews  v.  Collerd,  13 
Vroom  (N.  J.),  189 ;  Laflin  &  Rand  Powder  Co.  v.  Teamey, 
131  111.  322;  Hay  v.  Cohoes  Co.,  2  Comstock  (N.  Y.)  159; 
St.  Peter  v.  Denison,  58  N.  Y.  416 ;  Tipping  v.  St.  Helen's 
Smelting  Co.,  L.  R.  1  Ch.  App.  Cases,  66 ;  Brady  v.  Weeks,  3 
Barb.  (N.  Y.)  157 ;  Boston  Rolling  Mills  v.  Cambridge,  117 
Mass.  396 ;  Evans  v.  Reading  Chemical  Fertilizing  Co.,  160  Pa. 
209. 

Henry  W,  Palmer^  with  him  Andrew  H,  MeClintock^  for  ap- 
pellee.— As  the  facts  were  not  in  dispute,  it  was  the  duty  of 
the  court  to  say  whether  as  a  matter  of  law,  they  established 
that  the  defendants  were  maintaining  a  nuisance :  Steere  v. 
Oakley,  5  Pa.  Superior  Ct  46 ;  Schuylkill,  etc.,  Imp.  Co.  v. 
Munson,  14  Wall.  442 ;  Pleasants  v.  Fant,  22  Wall.  116 ;  Hol- 
land V.  Kindregan,  155  Pa.  156. 

In  this  case  the  learned  judge  was  of  opinion  that  the  facts 
did  not  establish  a  nuisance,  and  that  if  the  jury  found  it  he 
could  not  sustain  the  verdict.  Therefore,  he  did  his  duty  and 
grave  a  binding  instruction :  Wier's  App.,  74  Pa.  230 ;  Rhodes 
V.  Dunbar,  57  Pa.  274 ;  Dilworth's  App.,  91  Pa.  247;  Bradford 
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Glycerine  Co.  v.  St.  Mary's  Woolen  Mfg.  Co.,  60  Ohio,  660; 
Walker  v.  Chicago,  Rock  Island  &  Pacific  Ry.  Co.,  71  Iowa, 
658 ;  Booth  v.  Rome,  etc..  Terminal  R.  R.  Co.,  140  N.  Y.  267. 

Opinion  by  Mr.  Justice  Potter,  May  27, 1901 : 

It  is  contended  in  this  case,  upon  the  part  of  the  appellant, 
that  it  was  for  the  jury  to  say,  whether  or  not  the  powder  house 
of  the  defendant  company  was  a  private  nuisance,  and  if  they 
so  found,  that  then  the  defendant  was  liable  for  damages  caused 
by  the  explosion,  regardless  of  the  question  of  negligence. 
When  originally  located,  the  magazine  was  not  in  the  yicinity 
of  a  residence  district ;  but  with  the  growth  of  the  community, 
the  population  has  settled  near  the  shaft  and  near  the  magazine, 
in  apparent  disregard  of  any  danger  from  explosion. 

At  the  time  of  the  accident,  the  defendant  company  had  four 
and  one  half  boxes  of  dynamite,  and  four  and  one  half  kegs  of 
black  powder,  stored  in  a  wooden  building,  fourteen  feet  square 
and  twelve  feet  high,  in  an  open  space  near  the  shaft  of  ite  col- 
liery. The  mine  was  not  in  operation  at  the  time,  but  some 
dead  work  was  being  done,  in  which  powder  was  necessary. 

The  testimony  shows  that  the  explosion  was  caused  by  light- 
ning. 

The  plaintiff  was  standing  in  the  doorway  of  her  father's 
fiouse,  and  seems  to  have  been  thrown  backwards  and  down  a 
flight  of  stairs,  by  the  concussion  of  the  air,  receiving  injuries 
for  which  it  is  here  sought  to  recover  damages.  The  trial  court 
gave  binding  instructions  to  the  jury,  to  find  for  the  defendant, 
in  the  following  language :  "  There  is  not,  therefore,  any  evi- 
dence in  the  case  of  any  negligence  on  the  part  of  the  defend- 
ant, unless  it  consists  in  its  having  the  kind  and  quantity  of 
explosives  in  the  place  at  the  time,  for  the  purpose  and  under 
the  circumstances  already  stated.  As  to  this  there  is  no  con- 
troversy, no  dispute,  no  question  of  fact  to  be  determined ;  the 
only  question  to  be  decided  is,  whether  under  the  law,  this  state 
of  facts  constitutes  negligence  in  itself,  for  which  plaintiff  may 
recover  in  this  action.  This  is  a  question,  not  of  fact  for  the 
Jury,  but  of  law,  the  duty  of  deciding  which  is  laid  upon  the 
court.  In  the  discharge  of  this  duty,  we  say  to  you,  gentlemen, 
that  in  our  opinion,  the  fact  that  the  defendant  had  at  the  time 
and  place  of  the  accident,  four  boxes  and  a  part  of  a  box  of  dy- 
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namite,  and  four  kegs  and  a  part  of  a  keg  of  black  powder,  in 
its  powder  house,  located  as  it  was  shown  to  be,  did  not  in  it- 
self constitute  negligence  for  which  the  plaintiff  is  entitled  to 
recover  in  this  action  ;  and  we  therefore  instruct  and  direct  you 
to  return  a  verdict  in  this  case  in  favor  of  the  defendant."  This 
action  of  the  court  is  assigned  as  error.  A  nuisance  has  been 
defined  as  "that  which  annoys  and  disturbs  one  in  the  posses- 
sion of  his  property,  rendering  its  ordinary  use  or  occupation 
physically  uncomfortable  to  him."  The  evidence  in  this  case 
shows  that  the  powder  magazine  has  been  in  use  by  the  defend- 
ant company  for  moi^  than  thirty  years,  and  that  the  plaintiff 
has  resided  within  about  700  feet  of  it,  for  some  sixteen  years. 
Yet  there  is  no  testimony  to  show  that  any  apprehension  of  dan- 
ger, or  any  fear  of  explosion,  was  felt,  or  expressed  by  any  one, 
during  that  time.  No  objection  to  the  location  or  maintenance 
of  the  magazine  has  been  shown.  The  explosives  were  stored 
in  small  quantities,  to  meet  current  needs.  Such  materials  are 
alwa3rs  dangerous,  but  as  their  use  is  essential  to  the  work  of 
mining,  it  is  impossible  to  protect  absolutely,  persons  or  prop- 
erty in  the  immediate  vicinity.  The  risk  is  similar  to  that  aris- 
ing from  the  operation  of  steam  boilers,  and  other  machinery, 
and  apparatus  necessary  to  the  prosperity  of  great  communities. 
Negligence  in  the  care  of  the  explosives  or  in  the  manage- 
ment of  the  magazine,  was  neither  charged  nor  proven.  The 
only  question  in  the  case,  was  as  to  whether  or  not  the  magazine 
was  in  itself  a  nuisance.  We  can  see  nothing  in  the  evidence 
to  support  such  a  finding.  The  explosives  were  kept  only  for 
use  in  the  mine,  and  were  kept  in  small  quantities.  The  ex- 
plosion was  caused  by  no  act  of  the  defendant,  but  by  a  stroke 
of  lightning.  The  trial  court  could  not  have  sustained  a  ver- 
dict for  the  plaintiff,  upon  the  evidence.  His  instructions  to 
the  jury,  to  find  in  favor  of  defendant,  were  proper,  and  the 
judgment  is  a£GLrmed. 
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Cisney,  Appellant,  v.  The  Pennsylvania  Sewer  Pipe 
Ciompany,  Limited. 

Negligence— Mitster  and  servant— Fall  of  clay  bank. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injunes  suffered  by  a  fall  of  clay  in  a  clay  bank  at  wliich 
plaintiff,  an  experienced  hand,  was  working,  binding  instructions  for  de- 
fendant are  proper,  where  it  appears  that  at  the  time  of  the  accident 
plaintiff  had  been  taken  from  his  regular  work  on  the  face  of  the  clay 
bank  to  dig  a  trench  eight  feet  wide  and  thiity  feet  long  from  the  face  of 
the  bank  through  the  bed  of  clay ;  that  he  had  been  instructed  by  the 
superintendent  to  keep  the  bank  vertical  and  to  throw  the  clay  by  under- 
mining it ;  that  in  answer  to  his  objection  the  superintendent  assured  him 
that  it  was  not  dangerous  and  as  a  matter  of  fact  there  was  no  more  dan- 
ger in  minmg  in  this  manner,  leaving  sufficient  supports,  than  when  mining 
on  the  face  of  the  slope,  except  that  plaintiff's  way  of  escape  was  obstructed 
by  a  cart  which  stood  in  the  trench. 

Argued  April  22, 1901.  Appeal,  No.  322,  Jan.  T.,  1900,  by 
plaintiflf,  from  judgment  of  C.  P.  Huntingdon  Co.,  Sept.  T., 
1897,  No.  48,  on  verdict  for  defendant  in  case  of  Thomas  Cis- 
ney V.  The  Pennsylvania  Sewer  Pipe  Company,  Limited. 
Before  Mitchell,  Dean,  Fell,  Brown,  Mestrezat  and 
Potter,  JJ.    AflSrmed. 

Trespass  for  personal  injuries.    Before  Bailey,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  gave  binding  instructions  for  defendant    Plain- 
tiff  appealed. 

Errors  assigned  were  in  giving  binding  instructions  for  de- 
fendant. 

W.  M.  Henderson^  for  appellant. — The  case  was  for  the  jury : 
Kehler  v.  Schwenk,  151  Pa.  506 ;  Greenleaf  v.  Dubuque,  etc., 
R.  R.  Co.,  33  Iowa,  52 ;  Kroy  v.  Chicago,  etc.,  R.  R.  Co.',  32 
Iowa,  357;  Lake  Shore,  etc.,  Ry.  Co.  v.  Frantz,  127  Pa.  297; 
Matthews  v.  P.  &  R.  R.  R.  Co.,  161  Pa.  28 ;  Gates  v.  Penna. 
R.  R.  Co.,  154  Pa.  566 ;  Denning  v.  Midvale  Steel  Co.,  192 
Pa.  182 ;  Johnson  v.  Brunei,  61  Pa.  58 ;  Wilson  v.  Penna.  R. 
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R.  Co.,  177  Pa.  503;  Vannatta  v.  Cent.  R.  R.  of  N.  J.,  154 
Pa.  262. 

H.  H.  Waite^  for  appellee,  cited :  Huntsinger  v.  Trexler,  181 
Pa.  497 ;  Prevost  y.  Citizens'  Ice  &  Refrigerating  Co.,  185  Pa. 
617 ;  Pittsburg  Southern  Ry.  Co.  v.  Taylor,  15  W.  N.  C.  37 ; 
Sykes  v.  Packer,  11  W.  N.  C.  494 ;  RusseU  v.  Hutchison,  15 
W.  N.  C.  482 ;  Green  &  Coates  Street  Pass.  Ry.  Co.  v.  Bres- 
mer,  97  Pa.  104 ;  Reese  v.  Clark,  146  Pa.  465 ;  Kaufhold  v. 
Arnold,  163  Pa.  269;  DevUn  v.  Phoenix  Iron  Co.,  182  Pa.  109; 
Fulford  V.  Lehigh  Valley  R.  R.  Co.,  185  Pa.  329. 

Opinion  by  Mr.  Justice  Fell,  May  27, 1901 : 
The  allegations  of  negligence  contained  in  the  statement  are 
that  the  plaintijff,  an  employee,  was  required  to  work  iu  an  un- 
safe and  unsuitable  place,  and  was  put  in  charge  of  an  incom- 
petent foreman,  by  reason  of  which  a  bank  of  clay  fell  upon 
and  injured  him.  The  proofs  at  the  trial  were  as  follows.  The 
plaintiff  was  employed  to  dig  clay.  He  was  forty-five  years  of 
age,  and  had  been  in  the  employ  of  the  company  for  four  years, 
and  for  more  than  a  year  had  been  digging  clay  at  the  bank 
where  he  was  injured.  He  was  directed  by  the  foreman  to  dig 
a  trench  about  eight  feet  wide  and  thirty  feet  long,  from  the 
face  of  the  bank  through  a  bed  of  clay.  On  beginning  this 
work  he  sloped  the  rear  bank  of  the  trench,  and  when  directed 
to  keep  it  vertical  and  to  throw  the  clay  by  undermining  it, 
he  objected  on  the  gi'ound  that  it  was  dangei-ous  to  work  in 
this  way,  and  was  assured  by  the  foreman  that  there  was  uo 
danger.  After  working  a  few  days  he  asked  the  foreman 
whether  it  would  not  be  l)etter  to  use  a  prop  to  support  the 
bank,  and  was  again  assured  that  there  was  no  danger.  When 
injured  he  was  standing  between  the  bank  which  he  had  under- 
mined and  the  end  of  a  cai-t  into  which  he  was  shoveling  clay. 
His  regular  employment  was  to  dig  clay  by  undermining  the 
bank.  In  doing  this  work  supports  of  clay  were  left  at  inter- 
vals of  a  few  feet,  and  when  the  undermining  had  been  com- 
pleted and  the  supports  were  to  be  removed,  some  one  was 
stationed  to  watch  the  bank  and  give  notice  as  it  was  about  to 
fall.  If  it  did  not  fall  by  its  own  weight,  it  was  thrown  over 
by  the  use  of  bars  on  the  top.     The  only  difference  in  point  of 
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danger  between  his  regular  work  and  that  in  which  he  was  en- 
gaged when  injured  was  that,  the  trench  being  only  eight  feet 
wide,  his  way  of  escape  trom  falling  clay  was  more  restricted. 
But  there  was  no  danger  of  the  clay's  falling  if  it  wei*e  properly 
undermined,  and  sufficient  supports  were  left.  The  real  danger 
of  the  situation  was  tliat  he  stood  at  the  side  of  the  bank  which 
had  been  undermined,  when  his  way  to  escape  if  it  should  fall 
was  obstructed  by  a  cart  which  stood  in  the  trench.  But  that 
danger  was  of  his  own  creation,  and  the  position  of  his  own 
choice.  He  had  undermined  the  bank  in  order  that  it  should 
fall.  He  thought  it  was  still  secure.  When  asked :  "  Where 
were  you  standing  when  the  clay  fell,  between  the  clay  and  the 
bank?*'  he  answered:  "Yes,  it  was  such  a  little  bit  it  didn't 
amount  to  nothing."  This  was  the  plaintiffs  mistake,  but  it  was 
not  made  in  reliance  upon  the  assurance  of  safety  by  the  foreman. 
That  assurance  was  that  be  could  work  in  safety  in  the  trench, 
in  digging  as  directed,  and  it  appears  to  have  been  fully  justi- 
fied. The  danger  was  not  in  the  manner  of  digging,  but  ia 
undermining  without  leaving  supports,  and  it  was  fully  under- 
stood by  him.  The  facts  furnish  no  ground  for  the  application 
of  the  principle  that  an  employee  who  in  obedience  to  a  positive 
order  acts  without  time  for  consideration,  or  who  in  reliance 
on  his  employer's  judgment  continues  at  a  work  which  wliile 
perilous  threatens  no  immediate  danger,  does  not  assume  the 
risks  so  as  to  preclude  a  recovery  for  injuries  incurred. 
The  judgment  is  affirmed. 


Commonwealth  v.  Harmon,  Appellant. 

Criminal  law — Murder—  Proof  of  character— Evidence. 

Evidence  of  good  character  is  substantive  and  positive  proof  in  the  pris- 
oner's behalf,  and  may  give  rise  to  a  reasonable  doubt,  which  would  not 
otherwise  exist,  by  making  it  improbable  that  a  man  of  such  character 
would  commit  the  offense  charged ;  but  where  the  jury  is  satisfied  beyond 
a  reasonable  doubt  under  all  the  evidence,  that  the  defendant  is  guilty, 
evidence  of  previous  good  character  is  not  to  overcome  the  conclusion 
which  follows  from  that  view  of  the  case. 

Argued  April  22, 1901.    Appeal,  No.  178,  Jan.  T.,  1900,  by 
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defendant,  from  judgment  of  O.  &  T.  Sept.  T.,  1899,  No.  20, 
on  verdict  of  guilty  of  manslaughter  in  case  of  Commonwealth 
V.  Jesse  C.  Harmon.  Before  Mitchell,  Dean,  Fell,  Bbown, 
Mestbezat  and  Potteb,  J  J.     Affirmed. 

Indictment  for  murder.    Before  Crawford,  P.  J. 

At  the  trial  the  court  charged  in  part  as  follows : 
fYou  have  also  the  testimony  of  a  great  many  witnesses  as 
regards  the  reputation  of  both  these  parties,  that  of  Jesse  C. 
Harmon,  the  defendant  here,  and  that  of  Ezekiel  Hewitt,  the 
deceased.  Quite  a  number  of  witnesses  have  testified  that  as 
far  as  their  knowledge  goes — ^and  they  have  testified  they  were 
acquainted  with  the  reputation  of  the  defendant  as  being  a 
peaceable  and  law  abiding  citizen  in  the  community — that  he 
was  a  good  and  orderly  man.  There  are  others  who  have  tes- 
tified that  his  reputation  as  a  peaceable  and  law  abiding  citizen 
was  not  good.  Now,  in  regard  to  evidence  of  this  character,  it 
IB  the  duty  of  the  court  to  say  to  you,  that  where  it  is  shown  to 
your  satisfaction  that  the  defendant  was  of  good  general  reputa- 
tion for  peace  and  good  order  in  the  community,  that  kind  of 
testimony,  if  properly  made  out  to  you,  is  positive  and  substan- 
tive evidence  and  it  should  be  weighed  by  you  in  consideration 
of  this  case.  The  courts  of  highest  resort  in  this  state  have  said, 
it  is  the  evidence  which  may  work  the  doubt  of  the  acquittal  of 
the  defendant.  If  that  evidence  is  properly  made  out  to  you, 
it  should  be  sufficient  in  that  line.  It  is  not,  however,  to  weigh 
against  positive  facts  which  should  convince  your  mind  that 
this  defendant  did  the  deed  which  he  is  charged  with  commit- 
ting here.  Where  the  facts  and  circumstances  are  such  as  to 
leave  no  room  for  doubt,  and  the  minds  of  the  jury  are  thor- 
oughly and  fully  convinced,  this  evidence  itself  would  not  then 
work  the  acquittal  of  the  defendant,  but  it  is  to  come  in  the  con- 
sideration of  the  case  the  same  as  any  other  evidence  as  positive 
and  substantive  evidence  and  to  be  weighed  by  you  in  that 
line.] 
Verdict  of  guilty  of  manslaughter.    Defendant  appealed. 

Hrrar  oisigned  was  portion  of  the  charge  as  above,  quoting  it. 

A.  L.  Cole^  with  him  George  A.  Jeriks  and  S.  V.  WUson^  for 
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appellant. — The  instructions  as  to  character  were  improper: 
Com.  V.  Cleary,  135  Pa.  64 ;  Heine  v.  Com.,  91  Pa.  145 ;  Com. 
V.  Switzer,  134  Pa.  383 ;  Rice  v.  Com.,  100  Pa.  28 ;  Com.  v. 
Gerade,  145  Pa.  289 ;  Steinbrunner  v.  Pittsburg,  etc.,  Ry.  Co., 
146  Pa.  604. 

W.  L  Swoope^  district  attorney,  A,  ff.  Woodward^  ex-district 
attorney,  W.  C.  Arnold  and  David  L.  Krebs^  for  appellee. — 
The  trial  judge  did  for  defendant  all  he  had  a  right  to  ask: 
Becker  v.  Com.,  9  Atl.  Repr.  510 ;  Com.  v.  Eckerd,  174  Pa. 
137 ;  Kilpatrick  v.  Com.,  31  Pa.  198 ;  Com.  v.  Buccieri,  153 
Pa.  535 ;  Com.  v.  Bowman,  171  Pa.  448. 

Opinion  by  Mr.  Justice  Mitchell,  May  27, 1901 : 
The  single  assignment  of  error  is  to  the  charge  of  the  court 
on  the  subject  of  good  character. 

In  his  general  charge  the  judge  said :  *'  In  regard  to  evidence 
of  this  character,  it  is  the  duty  of  the  court  to  say  to  you,  that 
where  it  is  shown  to  your  satisfaction  that  the  defendant  was 
of  good  general  reputation  for  peace  and  good  order  in  the  com- 
munity, that  kind  of  testimony,  if  properly  made  out  to  you,  is 
positive  and  substantive  evidence  and  it  should  be  weighed  by 
you  in  consideration  of  this  case.  The  courts  of  highest  resort 
in  this  state  have  said,  it  is  evidence  which  may  work  a  doubt 
for  the  acquittal  of  the  defendant.  If  that  evidence  is  properly 
made  out  to  you,  it  should  be  sufficient  in  that  line.  It  is  not, 
however,  to  weigh  against  positive  facts  which  should  convince 
your  mind  that  this  defendant  did  the  deed  which  he  is  charged 
with  committing  here.  Where  the  facts  and  circumstances  are 
such  as  to  leave  no  room  for  doubt,  and  the  minds  of  the  jury 
are  thoroughly  and  fully  convinced,  this  evidence  itself  would 
not  then  work  the  acquittal  of  the  defendant,  but  it  is  to  come 
in  the  consideration  of  the  case  the  same  as  any  other  evidence 
as  positive  and  substantive  evidence  and  to  be  weighed  by  you 
in  that  line."  This  was  followed  by  the  affirmance  of  the  ap- 
pellant's point  in  these  words :  "  Evidence  of  good  character  is 
not  a  mere  makeweight  thrown  in  to  assist  in  the  production 
of  a  result  that  would  happen  at  all  events,  but  is  positive  evi- 
dence and  may  of  itself,  by  the  creation  of  a  reasonable  doubt, 
produce  an  acquittal.*'    To  this  the  judge  answered,  ^^That 


Digiti 


ized  by  Google 


524  COMMONWEALTH  r.  HARMON. 

Opinion  of  the  Court.  [199  Pa. 

proposition  is  correct.  We  have  so  indicated  to  you  in  what 
we  have  said  before,  and  the  proposition  is  aflfirmed."  It  is 
plain  that  the  judge  did  not  see  any  inconsistency  in  these  two 
instructions,  nor  do  we  think  they  are  fairly  open  to  that  ob- 
jection. 

The  true  rule  was  accuratelj'-  expressed  in  Com.  v.  Eckerd, 
174  Pa.  137,  in  this  form,  that  evidence  of  good  character  is 
substantive  and  positive  proof  in  the  prisoner's  behalf,  and  may 
give  rise  to  a  reasonable  doubt,  which  would  not  otherwise  ex- 
ist, by  making  it  improbable  that  a  man  of  such  character  would 
commit  the  offense  charged;  but  where  the  jury  is  satisfied 
beyond  a  reasonable  doubt  under  all  the  evidence,  that  the  de- 
fendant is  guilty,  evidence  of  previous  good  character  is  not  to 
overcome  the  conclusion  which  follows  from  that  view  of  the 
case. 

The  charge  complained  of  in  the  present  case  did  not  vary 
substantially  from  this  rule. 

Judgment  affirmed. 


199         524| 
209         393 

''^H  Gardner's  Estate. 

Exectitors  and  administrators— Surcharge— Failure  to  collect  promissory 
note. 

An  executor  who  loans  money  of  the  estate  upon  the  borrower's  personal 
security  does  so  at  his  own  risk. 

Where  executors  make  no  effort  to  collect  a  promissory  note  belonging 
to  the  estate,  and  after  one  year  from  the  death  of  the  testator  renew  the 
note  without  security,  and  for  two  years  after  the  death  of  testator  the 
maker  remains  presumptively  solvent  and  able  to  pay  the  note,  the  execu* 
tors  are  properly  surcharged  with  the  amount  of  the  note. 

Deed— Sale— Conversion— Minerals— RoyaUies, 

Where  an  owner  of  minerals  makes  an  absolute  sale  and  conveyance  of 
the  same  for  the  consideration  of  one  dollar  and  the  agreement  by  the 
grantee  to  pay  a  certain  sura  for  each  carload  of  minerals  removed,  the 
sale  and  conveyance  constitute  an  absolute  convei*sion  of  the  minerals,  and 
after  the  death  of  the  owner  the  n>yalties  go  to  the  executors,  and  not  to 
his  heirs,  and  the  lien  of  decedent's  debts  continues  against  them  for  five 
years. 
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Partnership— Private  banh^CorUinuanee  of  business  after  death  of  part- 
ner. 

Partnership  articles  of  a  banking  firm  provided  that  the  partnership 
should  not  be  dissolved  by  the  death  of  a  paitner,  but  that  his  executors 
etc.,  or  the  legatees  of  his  interest  might  continue  the  same  in  the  partner- 
ship. One  of  the  partnera  died,  but  no  steps  were  taken  by  his  legal  rep- 
resentatives, or  by  the  firm  to  settle  and  close  out  his  interest  in  the  firm's 
business  prior  to  its  assignment  for  creditoi*8.  On  the  contrary  the  credi- 
tors were  notitied  that  bis  interest  remained  in  the  business,  and  the  bank- 
ing business  was  prosecuted  thereafter  in  the  same  rooms,  with  the  same 
books  and  blank  forms,  using  the  same  firm  name,  during  all  of  which 
time  the  widow  and  sons  of  the  decedent  remained  silent,  and  to  all  ap- 
pearances elected  on  behalf  of  the  estate,  to  continue  his  interest  in  the 
business.  The  certificates  of  deposit  issued  by  the  firm  after  the  death 
of  decedent  were  identical  in  form  with  those  issued  before  his  death,  and 
were  issued  not  only  for  new  deposits,  but  in  substitution  for  old  certificates 
that  had  become  worn  or  mutilated.  Held,  that  depositors  who  had  taken 
new  certificates  after  the  death  of  decedent  in  substitution  for  certificates 
issued  prior  to  his  death,  were  entitled  to  share  with  the  holdera  of  certifi- 
cates which  were  issued  pnor  to  the  death  of  decedent,  and  the  distribution 
of  the  fund,  and  that  the  taking  of  the  substituted  certificates  was  not  a 
novation. 

Argued  April  22,  1901.  Appeal,  Nos.  126,  144  and  286, 
Jan.  T.,  1900,  by  Anna  P.  Gardner,  James  P.  Gardner  and 
Paul  D.  Gardner,  Executors,  et<5.,  of  James  Gardner,  deceased, 
and  by  Martha  G.  Brotherline  and  Martin  Bell,  trustees,  and 
by  A.  T.  Stone,  from  decree  of  O.  C.  Blair  Co.,  No.  284,  over- 
ruling exceptions  to  report  of  auditor  in  the  Estate  of  James 
Gai-dner,  deceased.  Before  Mitchell,  Deak,  Fell,  Bbown, 
Mbstbbzat  and  Potter,  JJ.    Affirmed. 

Exceptions  to  report  of  A.  W.  Porter,  Esq.,  auditor. 

The  auditor  found  amongst  others  the  following  facts : 
9.  That  among  the  assets  of  the  decedent's  estate,  which  came 
into  the  hands  of  the  accountants  and  which  is  charged  in  the 
inventory  and  appraisement,  and  which  is  made  the  subject  of 
an  additional  exception  filed  by  leave  of  court,  was  a  promissoiy 
note  due  to  the  decedent  from  William  Jack,  for  the  sum  of 
$5,000.  That  this  note  was  not  collected  by  accountants,  nor 
was  there  any  effort  made,  more  than  a  request,  to  collect  the 
same  for  more  than  two  years  after  the  death  of  the  testator. 
The  accountants  collected  the  interest  on  this  note  and  at  the 
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date  of  its  maturity,  which  was  withiu  a  year  after  testator^s 
death,  they  renewed  the  same,  taking  no  other  security  than 
the  personal  responsibility  of  the  maker.  That  William  Jack, 
the  maker  of  the  said  note,  was  a  man  who  had  a  good  finan- 
cial standing  and  was  perfectly  solvent  for  over  two  years  after 
the  note  came  into  accountants'  hands.  William  Jack  was  the 
president  of,  and  a  large  holder  of  stock  in  the  First  National 
Bank  of  Hollidaysburg  ;  also  a  member  of  the  banking  firm  of 
Gardner,  Morrow  &  Company  and  the  owner  of  some  valuable 
real  estate  in  Blair  County. 

10.  That  the  testator  in  his  lifetime,  to  wit:  July  3,  1891, 
made  and  executed  a  certain  contract  with  one  George  W.  John- 
son, granting,  bargaining  and  selling  to  him,  his  heirs  and  as- 
signs, all  the  limestone  in,  under  and  upon  a  certain  described 
tract  of  land,  with  all  rights  necessary  for  the  quarrying  and 
taking  away  of  the  same.  To  have  and  to  hold  the  same  for  the 
period  of  ten  years  from  date,  and  for  such  additional  time 
thereafter  as  the  said  limestone  could  be  quarried  and  mined 
with  profit.  In  considemtion  of  which,  the  said  Johnson  paid 
the  sum  of  11.00  and  agreed  to  pay  further  sum  of  twenty-five 
cents  for  each  carload  of  satisfactory  limestone  taken  and  shipped 
from  said  lands. 

16.  That  in  January,  1874,  the  private  banking  house  of  Gard- 
ner, Morrow  &  Company  was  organized,  the  firm  consisting  of 
James  Gardner,  (the  testator)  A.  S.  Morrow,  W.  H.  Gardner  and 
William  Jack.  The  articles  of  copartnership  provided,  inter 
alia,  that  the  partnership  should  not  be  dissolved  by  the  death 
of  a  partner,  but  that  his  executors,  administrators,  or  the  leg- 
atees of  his  interest,  might  continue  the  same  in  the  paitnership : 
that  on  or  about  the        day  of  ,  1888,  William  Gard- 

ner died ;  that  on  April  5,  1894,  the  said  James  Gardner  died, 
leaving  to  survive  them  A.  S.  Morrow  and  William  Jack,  who 
continued  to  conduct  the  banking  business  under  the  old  firm 
name  of  Gardner,  Morrow  &  Company,  notices  being  sent  by 
them  over  the  firm  name  of  Gardner,  Morrow  &  Company  to 
the  patrons  of  the  bank,  of  the  death  of  James  Gardner  and 
that  his  interest  m  the  firm  would  continue  and  remain  un- 
changed, and  that  the  business  would  continue  as  before ;  that 
on  September  18,  1896,  a  voluntary  assignment  was  made  by 
A.  S.  Morrow  and  William  Jack,  surviving  partners  of  the  firm 
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of  Gardner,  Morrow  &  Company,  to  John  Cree,  in  trust  for 
the  benefit  of  creditors. 

17.  That  neither  the  executors  nor  devisees  of  James  Gard- 
ner, the  testator,  made  any  effort  to  settle  or  close  out  the  in- 
terest of  the  testator  in  the  banking  firm  of  Gardner,  Morrow 
&  Company,  before  the  said  assignment  for  benefit  of  creditors 
made  by  the  said  firm. 

18.  That  among  the  patrons  of  the  banking  firm  of  Gardner, 
Morrow  &  Company  at  the  time  of  the  death  of  the  testator, 
were  many  who  held  certificates  of  deposit  bearing  interest  at 
four  per  cent  per  annum ;  that  it  was  the  custom  of  Gardner, 
Morrow  &  Company,  both  before  and  after  the  death  of  James 
Gardner,  to  indorse  payments  of  interest  and  partial  payments 
of  the  principal  upon  the  face  of  the  certificates ;  that  when 
either  by  frequent  handling  or  indorsements  of  credits  the  cer- 
tificates became  worn,  defaced  or  mutilated,  or  by  the  addition 
of  other  deposits,  the  firm  would,  without  consulting  the  de- 
positor, take  up  the  certificates  and  give  new  ones  in  their  place ; 
that  this  custom  was  kept  up  until  the  date  of  the  assignment 
for  the  benefit  of  creditors  by  said  firm ;  that  the  certificates 
issued  after  the  death  of  the  testator  were  in  all  respects  like 
those  issued  before  that  time,  in  fact,  were  identical  in  every 
respect,  being  taken  from  the  same  book  of  blanks  kept  by  the 
firm  before  that  date  and  were  signed  with  the  same  fiim  name. 
No  notice  was  given  to  depositors  of  a  change  in  the  nature  of 
the  security  when  a  new  certificate  was  issued,  the  depositor 
not  being  consulted  in  the  matter,  but  depositors  were  informed 
by  the  firm  and  its  employees,  that  the  interest  of  James  Gard- 
ner remained  in  the  business ;  that  when  an  old  certificate  of 
deposit  was  replaced  by  a  new  one,  the  old  one  would  be  can- 
celed by  a  perforation  on  a  three-pointed  spear,  or  by  being 
marked  paid,  but  the  attention  of  the  depositor  was  not  directed 
to  the  cancellation ;  that  many  of  the  certificates  dated  subse- 
quent to  the  death  of  James  Gardner  represent  money  depos- 
ited in  the  said  bank  during  his  lifetime. 

19.  That  holders  of  certificates  of  deposit  of  the  firm  of  Gard- 
ner, Morrow  &  Company,  dated  prior  to  the  death  of  James 
Grardner,  and  holders  of  certificates  of  deposit  dated  subsequent 
to  that  date,  but  representing  deposits  made  during  testator's 
life,  as  well  as  creditors  whose  claims  arose  subsequent  to  the 
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death  of  James  Gardner,  all  participated  in  the  distribution  of 
the  assigned  estate  of  the  firm  of  Gardner,  Morrow  &  Company. 

20.  That  the  fund  now  for  distribution  arises  from  the  indi- 
vidual estate  of  James  Gardner,  remaining  after  the  payment 
of  his  individual  indebtedness ;  that  no  objection  has  been  made 
by  the  legatees  and  devisees  of  the  decedent  as  to  the  right  of 
any  depositor  participating  in  this  distribution  who  holds  evi- 
dences of  indebtedness  that  can  be  traced  to  antedate  the  death 
of  testator.  The  only  objection  entered  has  been  made  by  the 
creditors  of  the  firm  who  hold  certificates  dated  prior  to  the 
death  of  testator,  and  who  themselves  participated  in  the  dis- 
tribution of  the  assigned  estate  of  Gardner,  Morrow  &  Com- 
pany. 

21.  That  the  certificates  of  deposit  presented  to  the  auditor 
are  all  payable  on  demand ;  that  no  demand  for  the  payment 
of  any  of  these  certificates  was  made  prior  to  the  assignment  for 
the  benefit  of  creditors  by  the  firm  of  Gardner,  Morrow  &  Com- 
pany. 

The  conclusions  of  law  were,  inter  alia,  as  follows : 
4.  That  the  failure  of  accountants  to  use  any  means  to  com- 
pel the  payment  of  the  $5,000  note  due  the  estate  from  Wil- 
liam Jack,  and  their  renewal  of  the  same  without  other  security 
than  the  debtor's  personal  responsibility,  the  loss  of  said  note 
was  due  to  their  failure  to  properly  perform  their  duties  as 
trustees  and  they  must  l>e  surcharged  with  the  amount  of  said 
note. 

6.  That  the  words  "  grant,  bargain  and  sell,'*  in  the  agree- 
ment between  James  Gardner,  the  testator,  and  George  VV. 
Johnson,  dated  July  3, 1891,  are  a  severance  of  the  title,  and  tlie 
limestone  becomes  a  separate  tenement  from  the  balance  of  the 
land,  the  royalties  of  which  are  purchase  money  of  real  estate. 
That  the  purchase  money  is  payable  in  royalties  instead  of  in 
solido,  does  not  change  the  character  of  the  sale  to  that  of  a 
lease,  and  the  purchase  money  or  royalties  are  payable  to  the 
executors  and  not  to  the  heirs  or  devisees  of  the  testator. 

8.  That  accountants  must  be  surcharged  with  all  royalties 
collected,  or  which  could  have  been  collected,  under  both  agree- 
ments made  by  testator  and  referred  to  in  the  tenth,  etc.,  find- 
ings of  facts. 

9.  That  as  the  fund  for  distribution  rises  from  the  individual 
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estate  of  James  Gardner,  it  is  distributable  primarily  to  his 
individual  creditors  until  they  are  paid  in  full ;  and  secondar- 
ily to  the  creditors  of  the  Banking  House  of  Gardner,  Morrow 
&  Company,  of  which  testator  was  a  partner  prior  to  the  date 
of  his  death,  April  6,  1894,  unless  they,  by  the  surrender  of 
their  old  certiticates  or  evidences  of  indebtedness  and  the  re- 
ceipt of  new  certificates,  thereby  made  a  contract  of  novation ; 
or  unless  they,  by  participating  in  the  distribution  of  the  as- 
signed estate  of  Gardner,  Morrow  &  Company,  are  estopped 
from  now  claiming  here  as  against  other  creditors  of  the  part- 
nership of  which  testator  was  a  member. 

10.  That  the  creditors  holding  certificates  of  deposit  dated 
subsequent  to  the  death  of  James  Gardner,  but  representing 
deposits  of  money  made  prior  to  that  date,  and  which  have  been 
traced  through  the  books  of  the  banking  firm  of  Gardner, 
Morrow  &  Company,  are  entitled  to  participate  in  this  distribu- 
tion. That  they  were  misled  by  the  printed  statement  and  the 
declarations  of  the  surviving  members  of  the  partnership  as  to 
the  continuance  of  the  interest  of  the  decedent's  estate  in  the 
firm,  and  that  there  was  no  intention  on  their  part  to  accept  a 
new  security.  Novation  is  a  question  of  intent.  The  taking 
of  a  new  note  for  an  old  one,  does  not  extingpiish  such  debt 
unless  it  is  expressly  so  understood  at  the  time. 

Exceptions  to  the  auditor's  report  were  dismissed  by  the 
court  in  an  opinion  by  Longenegkeb,  P.  J.,  specially  pre- 
siding. 

Errors  cLmgned  were  in  dismissing  exceptions  to  auditor's 
report. 

A.  0.  Furnt  and  ThomoB  J.  Baldridge^  for  Anna  P.  Gardner 
et  al.,  executors,  appellants. — The  royalties  were  profits  issu- 
ing out  of  the  real  estate,  and  as  such  after  the  lapse  of  two 
years  from  the  death  of  decedent  simple  contract  creditors  had 
no  lien  thereon :  McCoy  v.  Scott,  2  Rawle,  222 ;  Torres  Estate, 
2  Rawle,  253 ;  Schwartz's  Estate,  14  Pa.  47  ;  Adams  v.  Adams, 
4  Watts,  160  ;  Watt's  Estate,  168  Pa.  422 ;  Robb's  Appeal,  41 
Pa.  45 ;  Parsons's  Estate,  82  Pa.  465 ;  Howard's  Estate,  8 
Pa.  Dist.  Rep.  125. 

The  several  contracts  in  this  case  are  called  leases  in  the  in- 
VOL.  OXGIX — 34 
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strumentB  themselves.  While,  therefore,  the  contract  for  leas- 
ing the  limestone  is  termed  a  lease,  and  while  it  has  many  of 
the  legal  incidents  of  a  lease,  such  contracts  are  generallj,  in 
fact,  sales  of  the  coal,  or,  as  in  this  case,  the  limestone  in  place, 
at  a  price  per  ton,  to  be  paid  as  the  coal  is  mined  or  the  lime- 
stone quariied.  That  such  contracts  or  contracts  of  this  na- 
ture constitute  a  sale  in  place  has  been  decided  in  various  cases 
by  this  court :  Sanderson  v.  City  of  Scranton,  106  Pa.  469 ; 
Delaware,  Lackawanna  &  Western  R.  R.  Co.  v.  Sanderson, 
109  Pa.  583 ;  Plummer  v.  Hillside  Coal  &  Iron  Co.,  160  Pa. 
483  ;  Bird  Coal  &  Iron  Co.  v.  Humes,  167  Pa.  289 ;  Maffet's 
Estate,  8  Kulp,  184;  Caldwell  v.  Fulton,  81  Pa,  476. 

The  relation  of  vendor  and  vendee  having  been  created  by 
these  instruments,  calling  them  by  whatever  name  we  may 
choose,  it  follows  that  the  respective  estates  left  in  the  ven- 
dor and  vendee  are  to  be  treated  as  real  estate  as  to  creditors : 
Auwerter  v.  Mathiot,  9  S.  &  R.  397  ;  McMuUen  v.  Wenner, 
16  S.  &  R.  18 ;  VierheUer*8  Appeal,  24  Pa.  106 ;  Stephens's 
Appeal,  8  W.  &  S.  186 ;  Price  on  Limitation  and  Liens,  edi- 
tion of  1867,  p.  277. 

The  lien  of  a  judgment  against  the  vendor  of  lands  holding 
legal  title  as  security  for  unpaid  purchase  money,  will  bind  the 
estate  of  a  vendor  so  long  as  the  contract  remains  unexecuted, 
and  to  the  extent  it  is  unexecuted :  Kinports  v.  Boynton,  120 
Pa.  306  ;  Wolf  v.  Ferguson,  129  Pa.  272 ;  8  Trickett  on  Liens, 
p.  266,  sec.  204. 

A  demise  of  all  the  mei-chantable  coal,  all  the  workable  coal, 
all  the  mineral  coal,  or  all  the  coal  which  can  be  removed  by 
prudent,  skillful  and  pi-oper  mining  in,  under  and  upon  a  de- 
scribed piece  of  land,  is  a  sale  of  the  coal,  and  the  rojralties 
are  purchase  money  of  real  estate :  Maffet's  Estate,  8  Kulp, 
184  ;  Fairchild  v.  Fairchild,  9  Atl.  Repr.  266  ;  Stoughton's  Ap- 
peal, 88  Pa.  198 ;  Scranton  v.  Phillips,  94  Pa.  15 ;  Sanderson 
V.  Scranton,  105  Pa.  469 ;  Montooth  v.  Gamble,  123  Pa.  240  ; 
Caldwell  v.  Fulton,  31  Pa.  475 ;  Lillibridge  v.  Lackawanna 
Coal  Co.,  143  Pa.  293  ;  Brown  v.  Beecher,  120  Pa.  690. 

Where  the  owner  of  land  has  entered  into  articles  of  agree- 
ment for  the  sale  thereof  in  his  lifetime,  and  then  dies,  the  ar- 
ticles of  agreement  create  an  equitable  conversion  of  the  land 
into  personalty  for  the  purposes  of  succession,  and  for  soo- 
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cession  only ;  and  the  purchase  money  becoming  due  under  the 
articles  of  agreement,  so  far  as  the  widow  and  heir  or  devisee 
is  concerned  is  personalty ;  but  so  far  as  creditors  are  concerned, 
it  remains  real  estate  :  Foster  v.  Harris,  10  Pa.  457  ;  Rose  v. 
Jessup,  19  Pa.  280;  Leiper  v.  Irvine,  26  Pa.  64;  Fryer  v. 
Rishell,  84  Pa.  623;  Leiper's  Appeal,  36  Pa.  420;  Eckels 
V.  Stewart,  63  Pa.  460 ;  Strauss's  Appeal,  49  Pa.  363;  Bender 
V.  Luckenbach,  162  Pa.  18. 

A  novation  arose  as  to  certificates  issued  in  substitution  after 
decedent's  death :  National  State  Bank  of  Camden  v.  Pennock, 
2  Monaghan,  166;  Wild  v.  Davenport,  48  N.  J.  129;  Holme 
V.  Hammond,  L.  R.  7  Ex.  218 ;  Gratz  v.  Bayard,  11  S.  &  R. 
41 ;  Owens  v.  Mackall,  33  Md.  382 ;  McArdle  v.  West  Phila. 
Title  &  Trust  Co.,  7  Pa.  Superior  Ct.  328 ;  Baker's  Est.,  1  Del. 
Co.  Rep.  133 ;  Shafer's  App.,  99  Pa.  249 ;  Briggs  v.  Holmes, 
118  Pa.  283 ;  Thompson  v.  Percival,  6  Barnewall  &  Adolphus, 
926 ;  Lindley  on  Partnership  .(Ewell's  ed.),  *444. 

A.  A.  Stevens  and  W.  L,  Pascoe^  of  Stevens  ^  Pascoe,  for  A.  T. 
Stone,  appellant. 

0.  H.  ffewity  for  Martha  G.  Brotherline  et  al.,  appellants. 

W.  I.  Woodcock,  with  him  ffarrt/  A.  McFadden,  John  M. 
Snyder,  Charles  Qeesey,  W.  JtP Knight  Williamson,  J.  Lee  Plum- 
mer  and  M,  A,  Young,  for  certain  appellees. — The  proceeds  of 
the  sales  were  collectible  by  and  payable  to  the  executors  for 
the  payment  of  the  debts  of  the  testator.  The  contracts  were 
al»olute  sales  of  the  limestone,  as  has  been  held  by  the  Supreme 
Court  in  similar  cases :  Mafifet's  Estate,  8  Kulp,  184 ;  Fairchild 
V.  Fairchild,  9  Atl.  Repr.  255 ;  Plummer  v.  Hillside  Coal  & 
Iron  Co.,  160  Pa.  483 ;  CaldweU  v.  Fulton,  31  Pa.  476 ;  Kings- 
ley  V.  Hillside  Coal  &  Iron  Co.,  144  Pa.  613 ;  Duffs  Appeal, 
21  W.  N.  C.  491 ;  Kerr  v.  Day,  14  Pa.  114. 

The  failure  to  collect  the  Jack  note  makes  the  executors 
responsible,  as  is  well  established  by  this  court  in  Merkel's  Est., 
131  Pa.  584 ;  Eisenbise  v.  Eisenbise,  4  Watte,  136 ;  Johnston's 
Est.,  9  W.  &  S.  107 ;  Baer's  App.,  127  Pa.  360. 

Novation  being  claimed,  the  burden  of  proof  is  on  the  appel- 
lants and  objecting  creditors  to  prove  it :  Potter  v.  McCoy,  26 


Digiti 


ized  by  Google 


J 


582  GARDNER'S  ESTATE. 

Arguments — Opinion  of  the  Conrt.  [199  Pa. 

Pa.  458;  Sykes  v.  Gerber,  98  Pa.  179;  Hunter  v.  Mool,  98 
Pa.  13. 

A  new  note  taken  for  an  old  debt,  does  not  extinguish  the 
old  debt  unless  expressly  so  understood :  Slaymaker  y.  Gun- 
dacker,  10  S.  &  R.  75 ;  Hacker  v.  Perkins,  5  Wharton,  95. 

0.  H,  Hewitt^  A.  A.  Stevem  and  W.  L.  PoBcoey  for  certain 
other  appellees. 

Opinion  by  Mb.  Justice  Mitchkll,  May  27, 1901 : 
On  the  question  of  the  surcharge  of  the  royalties  accming 
after  the  death  of  the  testator  the  majority  of  the  judges  who 
heard  the  case  ai'e  in  favor  of  affirming  the  decree,  and  on  the 
other  questions  the  court  is  unanimously  so. 
Decree  affirmed. 


199       '532 
23  SG   252 


Carlisle  &  Mount  Holly  Railway  Company,  Appellant, 
V.  Philadelphia,  Harrisburg  &  Pittsburg  Railroad  Com- 
pany. 

BaUroads^Crossinga  at  grade-^Act  of  June  19,  1871,  P.  L.  1861. 

On  a  bill  in  equity  under  the  Act  of  June  19,  1871,  to  regulate  the  cross* 
ing  of  a  railroad  by  a  street  railway,  the  plaintiff  has  no  standing  to  object 
that  the  defendant  has  no  chatter  right  to  maintain  a  steam  railroad  at  the 
point  in  controversy,  where  it  appears  that  the  defendant  had  operated 
its  road  for  thirty  years,  ran  more  than  fifty  trains  a  day  over  it,  and  that 
the  commonwealth  had  in  numerous  instances  recognized  the  validity  of 
the  power  as  originally  exercised  by  the  defendants^  predecessor  in  title. 

Aigued  April  80, 1901.  Appeal,  No.  138,  Jan.  T.,  1901,  by 
plaintiflfs,  from  decree  of  C.  P.  Cumberland  Co.,  June  T.,  1900, 
No.  9,  dismissing  bill  in  equity  in  case  of  Carlisle  &  Mount 
Holly  Railway  Company  v.  The  Philadelphia,  Harrisbui^  & 
Pittsburg  Railroad  Company.  Before  McCollum,  C,  J^  MrroH* 
ELL,  Fell,  Bbown  and  Pottbb,  J  J.    Affirmed. 

Bill  in  equity  for  an  injunction. 

The  facts  appear  by  the  opinion  of  the  Suprome  Coort 

The  court  dismissed  the  bill. 
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Ernn'  a99iffned  was  in  dismissing  the  bill. 

B.  W.  Woods  and  E.  B.  Watts,  for  appellant, 

John  W,  Wetzel^  with  him  Conrad  Hambleton,  for  appellee. 

Opinion  by  Mr.  Justice  Fell,  May  27, 1901: 

In  another  proceeding  between  the  same  parties,  the  Phila- 
delphia, Harrisburg  &  Pittsburg  Railroad  Company  filed  a  bill 
for  an  injunction  to  restrain  the  Carlisle  &  Mt.  Holly  Railway 
Company  from  crossing  its  tracks  at  grade.  After  hearing  the 
court  found  that  it  was  practicable  to  avoid  a  grade  crossing, 
and  awarded  an  injunction.  This  is  a  renewal  of  the  same 
controversy  in  another  form,  the  position  of  the  parties  as  plain- 
tiff and  defendant  being  reversed.  The  railway  company  seeks 
to  enjoin  any  interference  with  the  construction  of  its  roadway 
by  the  railroad  company  on  the  ground  that  the  latter  has  no 
authority  under  its  charter  to  maintain  and  operate  a  steam 
road  at  the  place  where  a  crossing  is  desired. 

The  railroad  in  this  place  was  built  in  1872  by  the  Mimmar 
Iron  Company  in  good  faith  under  what  was  believed  to  be  one  of 
its  charter  powers.  It  afterwards  became  the  property  of  the 
Harrisburg  and  Potomac  Railroad,  and  by  merger  and  consoli- 
dation it  is  now  a  part  of  the  Philadelphia,  Harrisburg  and  Pitts- 
burg Railroad.  It  has  been  in  use  for  nearly  thirty  years,  and 
the  commonwealth  has  in  numerous  instances  recognized  the 
validity  of  the  power  as  originally  exercised. 

But  it  is  wholly  unnecessary  to  consider  the  extent  of  the 
charter  powers  of  the  defendant,  or  the  right  of  the  plaintiff  to 
inquire  as  to  them.  The  railroad  is  now  in  place,  and  is  a  part 
of  a  line  of  road  over  which  more  than  fifty  trains  pass  daily. 
It  cannot  be  removed  except  at  the  suit  of  the  commonwealth. 
If  we  were  to  determine  in  the  plaintiff's  favor  that  as  against 
it  the  defendant  had  no  legal  standing  to  object,  we  could  not 
allow  a  grade  crossing  of  this  de  facto  road  without  exposing 
the  public  to  danger  and  violating  the  policy  of  the  state  as 
declared  by  the  act  of  June  19,  1871.  The  evil  would  be  the 
same  whether  the  road  is  there  by  rightful  authority  or  without 
warrant  of  law,  and  as  it  would  continue  to  exist,  the  decision 
of  this  right  would  not  entitle  the  plaintiff  to  the  injunction 
desired. 

The  decree  is  affirmed  at  the  cost  of  the  appellant. 
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Constitutional  law — Legislative  control  of  municipalities 

^534/   Municipal  corporations  are  agents  of  the  state,  invested  with  certain 
t  -J^Buboi-dinate  goyermental  functions  for  reasons  of  cbnvenience  and  publio 
-  ^  policy.    They  are  created,  governed,  and  the  extent  of  their  powers  deter- 
mined by  the  legislature,  and  subject  lo  change,  repeal,  or  total  abolitioQ 
at  its  will.    They  have  no  vested  rights  in  their  ofHces,  their  charters, 
their  corporate  powa^,  or  even  their  corporate  existence. 

The  fact  that  the  action  of  the  state  towards  its  municipal  agents  may 
be  unwise,  unjust,  oppressive  or  violative  of  the  natural  or  political  rights 
of  their  citizens  is  not  one  which  can  be  made  the  basis  of  action  by  the 
judiciary,  nor  are  the  motives  of  the  legislators,  real  or  supposed,  in  enact- 
ing legislation  as  to  municipal  corporations  open  to  judicial  inquiry  or 
consideration. 

ConstUtUional  law—Mtaiicipal  corporations — ImpossihUUy  of  execution 
of  act — Act  of  March  1^  1901,  known  as  the''  Ripper  BilV^ 

The  act  of  March  7,  1901,  entitled  **  An  act  for  the  government  of  cities 
of  the  second  class,^^  although  presenting  serious  difficulties  in  regard  to 
the  passage  of  ordinances,  etc.,  by  the  lack  of  a  complete  system  in  the 
act  itself  and  by  the  failure  to  repeal  the  requirements  in  that  respect  of 
the  general  act  of  May  23,  1874,  is  not  for  that  i*eason  unconstitutional, 
since  the  municipal  government  may  be  administered  notwithstanding  such 
defects. 

Constitutional  law — Municipal  corporations — Classification  of  cities. 

Classification  of  cities  is  a  legislative  and  not  a  judicial  question,  and  if 
it  is  based  on  difference  of  municipal  affairs,  and  relates  to  and  deals  with 
such  affairs,  the  questions  of  where  the  line  shall  be  drawn  and  what  differ- 
ences of  system  shall  be  prescribed  for  differances  of  situation  are  wholly 
legislative. 

Constitutional  law— Municipal  corporations— Temporary  expedients  in 
changing  from  one  city  government  to  another. 

The  temporaiy  expedients  in  the  schedule  of  the  Act  of  March  7,  1901, 
such  as  the  ap]>ointment  of  a  recorder  in  each  of  the  existing  cities  of  the 
second  class  and  the  continuance  of  the  recorder  in  office  until  1903,  thus 
passing  over  an  election,  do  not  render  the  act  unconstitutional. 

A  temporary  and  transitory  provision  that  applies  to  all  the  present 
members  of  a  class  meets  all  the  requirements  of  the  temporary  situation, 
and  ends  with  the  end  of  that  situation,  does  not  make  the  whole  act  local 
or  speoiai.    That  is  the  proper  province  of  a  schedule. 

There  is  no  constitutional  right  of  election  in  reference  to  the  office  of 
mayor  or  chief  executive  of  a  city.  The  legislature  might  make  the  office 
permanently  appointive,  and  what  they  can  do  permanently  they  may  do 
temporarily. 
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Much  legislative  latitade  must  be  allowed  to  temporary  measures  inci- 
dent to  the  adjustment  of  changes  of  municipal  system. 

The  act  of  March  7,  1901,  is  not  unconstitutional  because  it  vests  in  the 
governor  the  discretion  of  determining  when  it  shall  become  opei*aUve  by 
the  appointment  of  recorders.  This  is  a  temporary  expedient  within  the 
legislative  control. 

ConsliltUional  law^ Removal  of  elected  officer—Abolition  of  office. 

Tiie  office  of  mayor  of  a  municipality  is  not  a  public  office  under  the 
protection  of  the  constitution,  and  the  legislature  has  the  power  in  impos- 
ing a  new  form  of  government  on  a  city  to  abolish  the  office  of  mayor  and 
to  create  a  new  chief  executive  office  under  the  name  of  recorder. 

As  the  legislature  may  abolish  municipal  offices  by  a  change  of  the 
ohart«r.  the  question  how  great  or  how  small  the  changes  by  the  new 
charter  shall  be,  and  to  what  paiticulars  they  shall  apf)ly,  is  one  wholly 
for  legislative  consideration. 

Under  the  act  of  March  7,  1901,  the  office  of  i-ecorder  is  not  identical 
either  in  substance  or  in  name  with  the  office  of  mayor.  The  recorder  has 
far  greater  executive  powers  than  his  predecessor,  the  mayor,  and  yet 
lacks  some  of  the  other  powers  that  the  latter  had.  « 

The  objection  that  the  act  of  March  7, 1901  gives  the  governor  the  power 
to  remove  an  elected  officer  without  cause,  is  not  well  founded,  inasmuch 
as  section  1  of  the  act  itself  removes  the  mayor  by  abolishing  the  office,  but 
section  2  of  the  schedule  continues  the  mayor  in  office  temporarily  until 
his  successor  has  been  duly  appointed  under  section  1.  This  is  not  a  re- 
moval by  the  governor. 

Constitutional  law — Public  officers—Justice  of  the  peace — Temp&rary  eX' 
pedient. 

The  objection  that  the  act  of  March  7,  1901,  attempts  to  create  an  addi- 
tional justice  of  thetpeace,  permits  his  election  at  an  improper  time,  and  al- 
lows the  governor  to  appoint  to  an  office  made  elective  by  the  constitution, 
is  not  a  valid  one.  Clothing  the  chief  executive  of  a  city,  vii-tute  officii, 
with  the  powers  and  authority  of  a  police  magistrate  or  even  of  a  justice 
of  the  peace  technically  so-called,  is  not  necessarily  void  as  providing  for 
an  additional  justice  of  the  peace,  and  if  it  should  be  so  held  on  direct  pre- 
sentation of  tiie  question  it  would  not  invalidate  the  act  of  March  7,  1901, 
of  which  it  is  a  subordinate  and  severable  feature. 

Constitutional  law— Appointment  of  public  officers^Confirmation  by  sen- 
ale — Constitution,  article  4,  section  8. 

Section  8,  of  article  4  of  the  constitution  relating  to  the  confirmation  of 
appointments  by  the  senate,  has  no  application  to  municipal  officers. 

Constitutional  law — Title  of  act — Repeal, 

The  repeal  of  previous  acts  on  the  same  general  subject  is  always  ger- 
mane to  the  title. 

The  act  of  March  7,  1901,  is  not  open  to  the  constitutional  objection  that 
it  has  more  than  one  subject  and  one  not  expressed  in  the  title.  The  re- 
pealing clause  in  the  last  section  of  the  schedule  is  germane  to  the  title. 
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Comiitiilioiial  Utw-'DifferefU  laws  for  cities  of  the  same  class—Act  cf 
March  7.  1901.  aHicU  20. 

Even  if  article  20  of  the  act  of  March  7,  1901,  should  be  oonstmed  to 
provide  different  laws  for  cities  of  the  same  class  and,  therefore,  iDvalid» 
this  will  not  affect  the  rest  of  the  act.  The  article  is  an  indepeadent  and 
easily  severable  provision. 

There  is  no  constitutional  requirement  of  uniformity  in  legislation  on 
municipal  affairs.  What  is  prohibited  is  local  and  special  legislation  on 
certain  subjects  and  this  means  that  the  legislation  must  be  general.  The 
uniformity  discussed  in  the  decisions  is  only  a  test  of  generality. 

ConstUutional  law — Local  and  special  legislation-^Classiftcation  of  cities. 
The  act  of  March  7,  1901,  is  not  such  an  abuse  of  the  power  of  classifi- 
cation as  to  render  it  repugnant  to  section  7  of  aiticle  3  of  the  oonstitation 
relating  to  local  and  special  legislation. 

ConstiltUional  law — Local  self-govenvine'nt—BiU  of  rights. 

The  courts  are  not  at  liberty  to  declare  an  act  void  because  in  their 
opinion  it  is  opposed  to  a  spirit  supposed  to  pervade  the  constitution,  but  not 
expressed  in  woi-ds.  Where  the  fundamental  law  has  not  limited  either  in 
terms  or  by  neoessary  implication,  th«  o^eneral  powers  confen'ed  upon  the 
legislature,  the  court  cannot  de(*lare  a  limitation  under  the  notion  of  hav- 
ing discovered  something  in  the  spirit  of  the  constitution  which  is  not  even 
mentioned  in  the  instrument. 

The  act  of  March  7,  1901,  does  n(»l  violate  those  provisions  in  the  con- 
stitution which  preserve  to  the  people  local  self-government. 

McCoLLUM,  C.  J.,  Deak  and  Mestrkzat,  JJ.,  dissent. 

Ai^ed  April  23,  1901.  Appeal,  No.  124,  Jan.  T.,  1901,  by 
plaintiffs,  from  judgment  of  C.  P.  F^ackawanna  Co.,  March  T., 
1901,  No.  710,  for  respondent  on  quo  warranto,  in  case  of  Com- 
monwealth ex  rel.  John  P.  Elkin,  Attorney  (General,  v.  James 
Moir,  Recorder  of  the  city  of  Scranton.  Before  MoCoir 
LUM,  C.  J.,  Mitchell,  Dban,  Fell,  Bbown,  Mbstrbzat  and 
Potter,  JJ.    Aflfirmed. 

Quo  warranto  to  determine  the  right  of  respondent  to  the 
oflBce  of  recorder  of  the  city  of  Scranton.  Before  Abgh- 
bald,  p.  J. 

The  respondent  filed  an  answer,  and  the  commonweaLtii  de- 
murred to  it.  The  court  entered  judgment  on  the  demurrer  in 
favor  of  the  respondent. 

Error  assigned  was  in  entering  judgment  for  respondent. 

J.  ff.  Burnsy  with  him  Joseph  O'Brien^  M.  J.  Martin  and  Fredr 
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eric  W*  FleitZf  for  appellants. — The  act  in  question  is  local, 
(<i)  because  it  only  applies  to  three  cities  of  the  state ;  (J)  be- 
cause the  principal  matters  legislated  on  are  not  proper  sub- 
jects of  classified  legislation :  Ayars's  App.,  122  Pa.  266 ; 
Kilgore  v.  Magee,  85  Pa.  401 ;  Com.  v.  Patton,  88  Pa.  268 ; 
Scowden's  Appeal,  96  Pa.  422;  Wheeler  v.  Phila.,  77  Pa. 
338 ;  McCarthy  v.  Com.,  110  Pa.  246 ;  Morrison  v.  Bachert^ 
112  Pa.  822. 

Because  it  operates  differently  on  different  incumbents  of 
the  same  office. 

The  act  is  void  because  it  contains  more  than  one  subject  not 
clearly  expressed  in  the  title :  Com.  v.  Mercer,  9  Pa.  C.  C.  Rep. 
461 ;  Ruth's  App.,  10  W.  N.  C.  498  ;  Perkins  v.  Phila.,  166  Pa. 
654;  Ridge  Ave.  Pass.  Ry.  Co.  v.  Phila.,  124  Pa.  219;  In  re 
Road  in  Phoenixville  Boro.,  109  Pa.  44. 

The  act  is  void  because  it  does  not  apply  equally  to  all  the 
cities  of  the  second  class. 

No  judgment  can  be  entered  for  the  respondent,  for  the  rea- 
SO])  that  when  he  was  appointed  Scranton  was  not  a  city  of  the 
second  class  and  the  office  of  recorder  did  not  exist :  Com.  v. 
McGroarty,  148  Pa.  606. 

This  act  is  against  public  policy,  is  unrepublican  in  form  and 
substance,  and  is  iu  violation  of  article  4,  section  4,  of  the  Uni- 
ted States  constitution,  which  guarantees  to  every  state  a  repub- 
lican form  of  government. 

John  G.  JohniOfiy  with  him  Knox  ^  Reed^  Clarence  Burleigh^ 
Lyon  ^  McKee^  Lewis  McMvlliuj  George  M,  Sosacky  of  Murphy 
^  Hosaeky  and  WiUiam  W.  Smithy  intervening  on  behalf  of  Wil- 
liam J.  Diehl,  mayor  of  Allegheny  City. — The  act  is  impossi- 
ble of  execution  and  therefore  is  void,  inasmuch  as  no  ordinances 
am  be  enacted,  and  no  powers  of  the  cities  can  be  validly  exei^ 
eised  thereunder. 

The  act  is  unconstitutional  because  it  attempts  a  classifica- 
tion in  the  method  of  filling  municipal  offices  and  of  exercis- 
ing municipal  powers,  resting  upon  no  proper  discrimination  or 
foundation :  Com.  v.  Oellers,  140  Pa.  457 ;  Allegheny  City  v. 
Millville,  etc.,  St.  Railway  Co.,  169  Pa.  411 ;  Shaub  v.  Lancas- 
ter City,  156  Pa.  365 ;  Kepner  v.  Com.,  40  Pa.  129. 

The  act  is  unconstitutional  because  it  is  a  local  act,  changing 
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the  charters  of  cities,  creating  offices  and  prescribing  the  pow- 
ers and  duties  of  officers  in  cities :  Perkins  v.  Philadelphia, 
156  Pa.  664. 

The  act  is  unconstitutional  because  it  vests  in  the  governor 
the  discretion  of  determining  when  it  shall  become  operative : 
In  re  Census  Supt.,  16  R.  I.  614 ;  People  v.  Allen,  6  Wendell, 
486 ;  People  v.  Wheeler,  18  Hun  (N.  Y.),  540 ;  People  v.  Board 
of  Police,  46  Hun,  296. 

The  act  is  unconstitutional  because  it  removes  from  their  re- 
spective offices,  during  the  terms  for  which  they  were  elected, 
the  mayors  of  the  cities  of  the  second  class,  and  puts  other 
persons  therein :  Respublica  v.  M'Clean,  4  Yeates,  399 ;  Com. 
V.  Gamble,  62  Pa.  343 ;  Com.  v.  McCombs,  66  Pa.  436 ;  Com. 
V.  Weir,  166  Pa.  284 ;  Com.  v.  Schneipp,  166  Pa.  401 ;  Peo- 
ple V.  Albertson,  66  N.  Y.  60 ;  Hoke  v.  Henderson,  16  N.  C. 
1 ;  Abbott  V.  Beddingfield,  126  N.  C.  266 ;  McCall  v.  Webb, 
126  N.  C.  243;  White  v.  HUl,  126  N.  C.  194;  Dalby  v.  Han- 
cock,  126  N.  C.  326;,  Gattis  v.  Griffin,  126  N.  C.  332;  Wood 
V.  Bellamy,  120  N.  C.  212;  Wilson  v.  Jordan,  124  N.  C.  683 ; 
Silvey  v.  Boyle,  20  Utah,  206 ;  Womsley  v.  Mayor,  etc.,  of  Jer^ 
sey  City,  61  N.  J.  499 ;  Houseman  v.  Com.,  100  Pa.  231 ;  State 
V.  Wiltz,  11  La.  Ann.  439 ;  Com.  v.  Waller,  146  Pa.  236 ; 
Brower  v.  Kantner,  190  Pa.  182;  Lloyd  v.  Smith,  176  Pa.  213. 

The  act  is  unconstitutional  because  of  the  lack  of  power  in 
the  legislature  to  do  what  is  therein  attempted,  viz :  in  the 
same  act  to  make  the  office  of  mayor  both  elective  and  appoint- 
ive :  Com.  V.  Callen,  101  Pa.  376. 

The  act  is  unconstitutional  because,  after  making  the  office 
of  I'ecorder  an  elective  one,  it  provides  for  a  continuance  in  the 
office  by  appointment  by  tiie  governor  for  such  length  of  term 
as  dispenses  with  an  election  at  the  time  fixed  by  the  constitu- 
tion, viz :  the  next  municipal  election  in  February:  In  re  Elec- 
tion of  District  Judges,  11  Colo.  373 ;  Com.  v.  McCarthy,  8 
W.  N.  C.  477 ;  Brooke  v.  Com.,  6  W.  N.  C.  416. 

The  act  is  unconstitutional  because  it  gives  to  the  governor 
a  power  to  remove  an  elected  officer  without  cause. 

The  act  is  unconstitutional  because  it  violates  those  provi- 
sions of  the  new  constitution  which  preserve  to  the  people  local 
self  government,  and  especially  the  right  to  choose  their  own 
local  officers  for  the  administration  of  local  affairs:  Page  v. 
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Allen,  68  Pa.  338;  Com.  v.  Zephon,  8  W.  &  S.  886;  Sharpless 
V.  Mayor  of  Phila.,  21  Pa.  147 ;  Law  Assn.  v.  Topeka,  20  Wall. 
665 ;  Rathbone  v.  Wirth,  160  N.  Y.  469;  Attorney  General  v. 
Trombly,  89  Mich.  60;  People  v.  Albertson,  66  N.  Y.  60; 
State  V.  Mayor,  etc.,  of  Des  Moines,  103  Iowa,  76 ;  State  ex  rel. 
Holt  V.  Denny,  118  Ind.  449 ;  State  ex  rel.  Jameson  v.  Denny, 
118  Ind.  382 ;  City  of  Evansville  v.  State,  118  Ind.  426  ;  State  v. 
Moores,  66  Neb.  480 ;  People  v.  Hurlbut,  24  Mich.  44 ;  O'Con- 
nor V.  City  of  Fond  du  Lac,  86  N.  W.  Repr.  327 ;  People  v. 
Lynch,  61  Cal.  16 ;  State  v.  Hyde,  121  Ind.  20 ;  Hanson  v.  Ver- 
non, 27  Iowa,  28 ;  Atty.  Genl.  v.  Board  of  Councilmen  of  the 
City  of  Detroit,  68  Mich.  213 ;  Maynard  v.  Board  of  Canvassers, 
84  Mich.  228 ;  Pronty  v.  Stover,  11  Kansas,  236 ;  In  re  Assess- 
ments of  Lands  in  the  Town  of  Flatbush,  60  N.  Y.  898. 

The  act  is  unconstitutional  because  it  attempts  to  create  an 
additional  justice  of  peace ;  permits  the  election  of  such  justice 
of  peace  at  an  improper  time ;  and  permits  the  appointment  of 
such  justice  by  the  governor,  although  the  constitution  requires 
the  office  to  be  filled  by  election. 

The  recorder  has  not  been  legally  appointed,  even  though 
the  act  be  constitutional,  because  of  the  failure  to  obtain  the 
consent  of  the  senate. 

Richard  (7.  Dale  and  Jame%  H.  Torrey^  with  them -4.  A.  Vos- 
hurg  and  H,  A.  Knapp^  for  appellee. — The  whole  lawmaking 
power  is  committed  to  the  legislature  and  its  command  must 
prevail  unless  clearly  transgressing  the  constitutional  prohibi- 
tion. He  who  declares  an  act  unconstitutional  takes  upon  him- 
self the  burden  of  proving  beyond  all  doubt  that  it  is  so.  In 
determining  the  question  we  have  nothing  to  do  with  the  policy 
or  principle  of  the  statute,  but  merely  is  there  or  is  there  not  a 
direct  collision  between  its  pi*ovisions  and  those  of  the  federal 
or  state  constitutions:  Lloyd  v.  Smith,  176  Pa.  213;  Sugar 
Notch  Borough,  192  Pa.  366 ;  Powell  v.  Com.,  114  Pa.  293 ; 
Com.  ex  rel.  Wolfe  v.  Butler,  99  Pa.  640 :  Penna.  R.  R.  Co.  v. 
Riblet,  66  Pa.  164 ;  Philadelphia  v.  Field,  68  Pa.  320 ;  Erie, 
etc.,  R.  R.  Co.  V.  Casey,  26  Pa.  300 ;  Butler's  App.,  73  Pa.  461. 

A  court  cannot  declare  a  statute  unconstitutional  and  void 
solely  on  the  ground  of  unjust  and  oppressive  provisions,  or 
because  it  is  supposed  to  violate  the  natural,  social,  or  political 
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lights  of  the  citizen,  unless  it  can  be  shown  that  such  injustice 
is  prohibited  or  such  rights  guaranteed  or  protected  by  the  con- 
stitution :  Cooley 's  Constitutional  Limitations  (5th  ed.),  p.  197 ; 
Sharpless  v.  Mayor  of  Phila.,  21  Pa.  147 ;  Com.  v.  M*Williams, 
11  Pa.  61 ;  Com.  v.  Reeder,  171  Pa.  606. 

A  municipal  corporation  is  a  creature  of  the  state ;  it  derives 
its  powers  from  the  state ;  the  power  that  makes  can  unmake, 
change  or  modify.  Nor  does  any  municipal  officer  have  any 
property  right  in  his  office,  but  the  office  may  be  abolished  or 
clianged  by  the  legislature  or  new  offices  may  be  created :  U.  S. 
V.  B.  &  O.  R.  R.  Co.,  17  Wall.  322;  Bums  v.  Clarion  County, 
62  Pa.  426 ;  Donohugh  v.  Roberts,  11  W.  N.  C.  186 ;  Gas  & 
Water  Co.  v.  Downingtown  Boro.,  176  Pa.  341 ;  Butler  v.  Penna., 
10  How.  416 ;  Crenshaw  v.  U.  S.,  134  U.  S.  99;  Thompson  v. 
Com.,  81  Pa.  314 ;  Conner  v.  City  of  New  York,  1  Selden,  286 ; 
Com.  V.  Plaisted,  148  Mass.  376 ;  Meriwether  v.  Garrett,  102 
U.  S.  472;  Baird  v.  Rice,  63  Pa.  489 ;  Perkins  v.  Slack,  86  Pa. 
288 ;  Philadelphia  v.  Field,  58  Pa.  320. 

There  is  no  provision  in  the  constitution  securing  to  cities 
the  right  to  elect  their  own  chief  executive,  however  he  may  be 
styled. 

Even  supposing  that  our  constitution,  by  implication,  secures 
to  cities  the  right  to  select  their  own  chief  executive,  yet  the 
legislature  in  passing  the  act  in  question  here  has  not  infringed 
such  principle. 

Whether  or  not  the  legislature  could  permanently  deprive  a 
city  of  its  supposed  right  to  elect  its  chief  executive  officer  as 
an  incident  of  its  right  to  confer  and  recall  corporate  power,  the 
legislature  may  certainly  make  provisional  or  initiatory  appoint- 
ments to  effect  the  change  and  put  a  new  system  of  local  gov- 
ernment into  operation :  People  v.  Hurlbut,  24  Mich.  44. 

It  is  not  unconstitutional  for  the  legislature  to  authorize  the 
appointment  of  the  chief  executive  officer  of  a  city  beyond  a 
general  or  special  election:  Com.  v.  Clark,  7  W.  &  S.  127; 
Mayor,  etc.,  of  Baltimore  v.  State,  15  Md.  377 ;  People  v.  Mor- 
gan, 90  III.  668. 

So  far  from  being  exceptional  it  is  the  rule  in  putting  in 
operation  new  systems  of  municipal  government  to  legislate 
out  of  office  a  greater  or  less  number  of  the  old  officers :  Act 
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of  June  1, 1885,  P.  L.  87,  art.  15,  sec.  1 ;  Act  of  June  14, 1887, 
P.  L.  395,  sec.  8 ;  Act  of  May  23, 1889,  P.  L.  277,  art.  6,  sec.  2. 

The  act  of  March  7,  1901,  is  not  within  the  constitutional 
prohibition  against  local  and  special  legislation :  Ruan  St.,  132 
Pa.  257;  Hanover  Borough's  App.,  150  Pa.  204;  Lloyd  v. 
Smith,  176  Pa.  213 ;  Sugar  Notch  Borough,  192  Pa.  349 ;  Com. 
V.  Gilligan,  195  Pa.  504. 

The  act  of  March  7, 1901,  is  not  unconstitutional  by  reason 
of  the  provisions  in  article  20 :  Com.  v.  Wyman,  187  Pa.  508 ; 
Com.  V.  Macferron,  152  Pa.  244. 

The  act  in  question  does  not  conflict  with  article  3,  section  8, 
of  the  constitution  requiring  bills  to  consist  of  a  single  subject 
clearly  expressed  in  the  title :  In  re  Road  in  Phoenixville  Bor- 
ough, 109  Pa.  44 ;  Com.  v.  Gilligan,  195  Pa.  504 ;  Gas  &  Water 
Co.  V.  Downingtown  Boro.,  193  Pa.  255 ;  Rodgers's  Petition, 
192  Pa.  97 ;  Page  v.  Williamsport  Suspender  Co.,  191  Pa.  511 ; 
Philadelphia  v.  Ridge  Ave.  Pass.  Railway  Co.,  142  Pa.  491 ; 
Blood  V.  Mercelliott,  53  Pa.  391 ;  Allegheny  County  Home's 
App.,  77  Pa.  77 ;  Fredericks  v.  Pennsylvania  Canal  Co.,  109 
Pa.  55 ;  Myei-s  v.  Com.,  110  Pa.  224;  Clearfield  County  v.  Cam- 
eron Twp.  Poor  District,  135  Pa.  86 ;  Com.  v.  Momingstar, 
144  Pa.  103 ;  Donley  v.  City  of  Pittsburg,  147  Pa.  348 ;  Kelley 
v.  Mayberry  Twp.,  154  Pa.  440. 

Opinion  by  Me.  Justice  Mitchell,  May  27, 1901 : 
Municipal  corporations  are  agents  of  the  state,  invested  witii 
certain  subordinate  governmental  functions  for  reasons  of  con- 
venience and  public  policy.  They  are  created,  governed,  and 
the  extent  of  their  powers  determined  by  the  legislature,  and 
subject  to  change,  repeal,  or  total  abolition  at  its  will.  They 
have  no  vested  rights  in  their  offices,  their  charters,  their  cor- 
porate powers,  or  even  their  corporate  existence.  This  is  the 
universal  rule  of  constitutional  law,  and  in  no  state  has  it  been 
more  clearly  expressed  and  more  uniformly  applied  than  in 
Pennsylvania.  In  Philadelphia  v.  Fox,  64  Pa.  169, 180-81,  this 
court,  speaking  through  Sharswood,  J.,  said :  *'  The  city  of 
Philadelphia  is  a  municipal  corporation,  that  is  a  public  corpora- 
tion created  by  the  government  for  political  purposes,  and  hav- 
ing subordinate  and  local  powers  of  legislation.  .  .  .  It  is  merely 
an  agency  instituted  by  the  sovereign  for  the  purpose  of  carry- 
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ing  out  in  detail  the  objects  of  government,  essentiallj  a  revo- 
cable agency,  having  no  vested  right  to  any  of  its  powers  or 
franchises,  the  charter  or  act  of  erection  (creation  ?)  being  in  no 
sense  a  contract  with  the  state,  and,  therefore,  fully  subject  to 
the  control  of  the  legislature  who  may  enlarge  or  diminish  its 
territorial  extent  or  its  functions,  may  change  or  modify  its  in- 
ternal arrangements  or  destroy  its  very  existence  with  the  mere 
breath  of  arbitrary  discretion.  .  .  .  The  sovereign  may  continue 
its  corporate  existence  and  yet  assume  or  resume  the  appoint- 
ments of  all  its  officers  and  agents  into  its  own  hands ;  for  the 
power  which  can  create  and  destroy  can  modify  and  change/' 

The  fact  that  the  action  of  the  state  towards  its  municipal 
agents  may  be  unwise,  unjust,  oppressive,  or  violative  of  the 
natural  or  political  rights  of  their  citizens,  is  not  one  which 
can  be  made  the  basis  of  action  by  the  judiciary,  '*  The  rule  of 
law  upon  this  subject  appears  to  be  that,  except  where  the  con- 
stitution has  imposed  limits  upon  the  legislative  power,  it  must 
be  considered  as  practically  absolute,  whether  it  operate  accord- 
ing to  natural  justice  or  not  in  any  particular  case.  The  courts 
are  not  the  guardians  of  the  rights  of  the  people  of  the  state, 
except  as  those  rights  are  secured  by  some  constitutional  pro- 
vision which  comes  within  the  judicial  cognizance.  The  pro- 
tection against  unwise  and  oppressive  legislation,  within  consti- 
tutional bounds,  is  by  an  appeal  to  the  justice  and  patriotism 
of  the  representatives  of  the  people.  If  this  fail,  the  people  in 
their  sovereign  capacity  can  correct  the  evil ;  but  courts  cannot 
assume  their  rights.  The  judiciary  can  only  arrest  the  execu- 
tion of  a  statute  when  it  conflicts  with  the  constitution.  It  can- 
not run  a  race  of  opinions  upon  points  of  right,  reason,  and  ex- 
pediency with  the  lawmaking  power.  ...  If  the  courts  are 
not  at  liberty  to  declare  statutes  void  because  of  their  apparent 
injustice  or  impolicy,  neither  can  they  do  so  because  they  ap- 
pear to  the  mind  of  the  judges  to  violate  fundamental  principles 
of  republican  government,  unless  it  should  be  found  that  these 
principles  are  placed  beyond  legislative  encroachment  by  the 
constitution:"  Cooley  on  Constitutional  Limitations,  ch.  7, 
sec.  4  (6  ed.  1890,  p.  201). 

*^  If  the  legislature  should  pass  a  law  in  plain,  unequivocal 
and  explicit  terms  within  the  general  scope  of  their  constitu- 
tional powers,  I  know  of  no  authority  in  this  government  to 
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pronounce  such  an  act  void,  merely  because,  in  the  opinion  of 
the  judicial  tribunals,  it  was  contrary  to  principles  of  natural 
justice,  for  this  would  be  vesting  in  the  court  a  latitudinarian 
authority,  which  might  be  abused,  and  would  necessarily  lead 
to  collisions  between  the  legislative  and  judicial  departments, 
dangerous  to  the  well  being  of  society,  or  at  least  not  in  har- 
mony with  the  structure  of  our  ideas  of  natural  government:" 
Rogers,  J.,  Commonwealth  v.  McCloskey,  2  Rawle,  374. 

"  It  is  no  part  of  our  business  to  discuss  the  wisdom  of  this 
legislation.  However  vicious  in  principle  we  might  regard  it, 
our  plan  duty  is  to  enforce  it  provided  it  is  not  in  conflict  with 
the  fundamental  law : "  Scowden's  Appeal,  96  Pa.  422.  This 
subject  will  be  further  discussed  with  reference  to  our  own  cases, 
in  considering  the  argument  that  the  statute  violates  the  spirit 
of  the  constitution. 

Nor  are  the  motives  of  the  legislators,  real  or  supposed,  in 
passing  the  act,  open  to  judicial  inquiry  or  consideration.  The 
legislature  is  the  lawmaking  department  of  the  government, 
and  its  acts  in  that  capacity  are  entitled  to  respect  and  obedi- 
ence until  clearly  shown  to  be  in  violation  of  the  only  superior 
power,  the  constitution.  "  It  is  urged  that  the  act  before  us 
was  not  passed  for  this  purpose  "  (as  a  police  regulation)  "  but 
as  its  title  expresses,  '  to  provide  for  cases  where  farmers  may 
be  harmed  by  such  railroad  companies '  and  it  is  contended  that 
this  shows  conclusively  that  it  was  the  design  of  the  legislature 
to  impose  this  new  burden  upon  the  railroad  company  for  the 
benefit  of  the  landholders  and  not  for  the  security  of  the  traveling 
public.  .  .  .  We  cannot  try  the  constitutionality  of  a  legislative 
act  by  the  motives  and  designs  of  the  lawmakers,  however  plainly 
expressed.  If  the  act  itself  is  within  the  scope  of  their  author- 
ity it  must  stand,  and  we  are  bound  to  make  it  stand  if  it  will 
upon  any  intendment.  It  is  its  effect  not  its  purpose  which 
must  determine  its  validity.  Nothing  but  a  clear  violation  of 
the  constitution,  a  clear  usurpation  of  power  prohibited,  will 
justify  the  judicial  department  in  pronouncing  an  act  of  the 
legislative  department  unconstitutional  and  void:"  Shars- 
WOOD,  J.,  in  Penna.  R.  R.  Co.  v.  Riblet,  66  Pa.  164,  cited  with 
approval  by  the  present  chief  justice  in  Com.  v.  Keary,  198  Pa. 
500. 

"  The  merits  of  the  act  of  March  22,  1877,  in  relation  to 
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cities  of  the  second  class  ....  are  not  a  subject  for  our 
opinion.  The  only  question  before  us  in  these  cases  is  upon 
the  power  of  the  legislature  to  pass  this  law:"  Eilgore  v. 
Magee,  85  Pa.  401. 

It  ought  not  to  be  necessary  to  restate  principles  so  funda- 
mental, nor  to  cite  authorities  so  familiar  and  so  long  established. 
But  the  range  of  the  argument,  and  the  energy  with  which  it 
was  pressed  have  seemed  to  make  it  proper  to  set  forth  clearly 
tbe  only  question  before  the  court,  the  constitutionality  of  the 
statute  in  question.  Much  of  the  argument  and  nearly  all  of 
the  specific  objections  advanced,  are  to  the  wisdom  and  propriety 
and  the  justice  of  the  act,  and  the  motives  supposed  to  have  in- 
spired its  passage.  With  these  we  have  nothing  to  do,  they 
are  beyond  our  province  and  are  considerations  to  be  addressed 
solely  to  the  legislature.  This  court  is  not  authorized  to  sit  as 
a  council  of  revision  to  set  aside  or  refuse  assent  to  ill-consid- 
ered, unwise  or  dangerous  legislation.  Our  only  duty  and  our 
only  power  is  to  scrutinize  the  act  with  reference  to  its  consti- 
tutionality, to  discover  what  if  any  provision  of  the  constitution 
it  violates.  We  proceed  therefore  to  the  consideration  of  the 
specific  objections  made. 

First,  it  is  said  that  the  act  is  void  because  it  is  impossible 
of  execution,  and  some  very  serious  difficulties  are  pointed  out 
in  regard  to  the  passage  of  ordinances,  etc.,  by  the  lack  of  a  com- 
plete system  in  the  act  itself,  the  failure  to  repeal  the  require- 
ments in  that  respect  of  the  general  act  of  May  23,  1874,  and 
yet  the  inconsistency  of  those  requirements  with  such  partial 
action  as  can  be  regularly  taken  under  the  provisions  of  this 
act.  The  imperfection  of  the  act  in  this  respect  is  manifest, 
but  that  does  not  make  it  unconstitutional.  The  effect  may 
be  to  leave  the  affairs  of  the  cities  in  a  state  of  very  regretable 
confusion,  but  it  has  not  been  shown  that  the  municipal  govern- 
ment cannot  be  administered  notwithstanding.  Every  city  in 
passing  from  one  class  to  another,  and  a  fortiori  in  passing  from 
one  charter  to  another  in  the  same  class  retains  and  carries  with 
it  all  its  ordinances  and  makes  no  change  in  its  government 
except  such  as  the  law  renders  necessary  to  adjust  it  to  the 
class  into  which  it  goes :  Com.  ex  rel.  v.  Wyman,  137  Pa.  508. 
It  may  require  consideration  by  the  courts  to  determine  how 
much  of  the  general  system  of  municipal  government  under  the 
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act  of  1874  is  compatible  with  the  provisions  of  the  present 
act,  and  how  far  the  new  system  is  self-sustaining,  and  not  im- 
probably legislative  assistance  will  be  required  for  a  smooth 
and  harmonious  working  under  one  or  both.  But  these  matters 
must  be  determined  as  they  arise.  For  the  present  nothing 
has  been  shown  against  the  practical  operation  of  the  act  beyond 
great  inconvenience. 

Secondly,  it  is  objected  that  the  act  attempts  a  classification 
in  the  method  of  filling  municipal  offices  and  of  exercising 
municipal  powers  resting  on  no  proper  discrimination  or  founda- 
tion, in  that  it  provides  for  methods  of  government  and  admin- 
istration of  cities  oF  the  second  class  different  from  those 
requii*ed  in  cities  of  the  first  and  third  class,  in  particulars 
where  there  is  no  real  difference.  It  is  sufficient  to  say  of  this 
that  it  is  a  legislative,  not  a  judicial  question.  The  very  object 
of  classification  is  to  provide  different  systems  of  government 
for  cities  differently  situated  in  regard  to  their  municipal  needs. 
It  was  recognized  that  cij;ies  vaiying  greatly  in  population  will 
probably  vary  so  greatly  in  the  amount,  importance  and  com- 
plexity of  their  municipal  business,  as  to  require  different 
officers  and  different  systems  of  administration.  Classification 
therefore  is  based  on  difference  of  municipal  affairs,  and  so 
long  as  it  relates  to  and  djBals  with  such  affairs,  the  questions  of 
where  the  lines  shall  be  ^rawn,  and  what  differences  of  system 
shall  be  prescribed  for  differences  of  situation,  are  wholly  legis- 
lative. What  is  a  distinction  without  a  difference  is  largely 
matter  of  opinion.  No  argument,  for  example,  could  be  more 
plausible  than  that  there  is  no  real  difference  in  municipal 
needs,  between  a  city  of  99,000  and  one  of  100,000  population. 
It  is  a  sufficient  answer  th^t  the  line  must  be  drawn  somewhere, 
and  the  legislature  must  determine  where.  So  long  as  it  is 
drawn  with  reference  to^municipal  and  not  to  irrelevant  or 
wholly  local  matters,  the  courts  have  no  authority  to  interfere. 

Stress  was  laid,  in  the  argument  of  this  objection,  on  the 
provision  making  the  chiol  executive  in  cities  of  the  second 
class,  called  a  recorder,  appointive,  while  in  cities  of  the  first 
and  third  classes  he  is  elecled  and  called  a  mayor.  It  would 
not  follow  that  the  legislature  had  exceeded  its  powers,  if  this 
feature  had  been  made  one  of  the  permanent  provisions  of  the 
act,  but  we  are  not  called  upon  to  consider  that  question  now, 
Vol.  cxoix— 35 
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for  the  appointment  directed  is  only  part  of  the  temporary  ad- 
justments provided  in  the  schedule  for  the  change. 

The  substitution  of  a  new  system  for  one  under  which  gov- 
ernment has  been  previously  carried  on  is  always  accompanied 
with  some  shifting  of  offices  and  duties,  and  some  inconven- 
ience. To  reduce  this  to  a  minimum  by  temporary  adjustment 
of  the  changes  is  the  province  of  a  schedule.  In  well  considered 
legislation  which  involves  such  changes  a  schedule  of  tempo- 
rary expedients  is  usually  and  properly  added,  and  the  expe- 
dients provided  would  need  to  be  very  clearly  unconstitutional 
to  justify  a  court  in  overturning  them.  In  Lloyd  v.  Smith, 
176  Pa,  213,  it  is  said:  "  In  an  exchange  of  offices  there  may 
naturally  be  some  overlapping  of  terms  and  duties,  and  if  in  the 
legislative  view  the  need  for  a  controller  was  immediate  but 
the  existing  terms  of  the  auditors  prevented  his  present  as- 
sumption of  all  the  duties  that  would  finally  pertain  to  his 
office,  it  would  not  have  been  unwise,  certainly  not  unconstitu- 
tional to  meet  the  case  by  a  temporary  expedient."  The  pro- 
vision in  the  schedule  of  the  present  act,  that  the  governor 
shall  within  thirty  days  appoint  a  recorder  in  each  of  the  ex- 
isting cities  of  the  second  class,  is  a  temporary  expedient,  to 
put  the  machinery  of  the  new  system  of  government  in  imme- 
diate operation.  We  could  not  say  that  it  is  an  unreasonable 
expedient  for  that  purpose,  even  if  the  question  of  its  reason- 
ableness was  not  one  for  the  legislature  alone. 

In  this  connection  two  other  objections  based  on  the  same 
provision  may  be  conveniently  considered,  first  that  the  act  is  lo- 
cal because  the  power  of  appointment  of  a  recorder  is  confined 
to  existing  cities;  and  secondly,  that  the  recorder  appointed 
is  to  hold  office  until  1903,  thus  passing  over  an  election  and 
depriving  the  citizens  of  an  opportunity  to  elect  their  executive. 
These  provisions  are  not  part  of  the  substantial  and  permanent 
features  of  the  act,  but  of  the  temporary  adjustment  of  the 
change.  The  reference  to  "  existing "  cities  was  in  view  of 
the  existing  but  temporary  situation.  There  are  no  other  cities 
about  to  enter  the  second  class,  and  if  by  any  unforeseen  possi- 
bility there  should  be  another  before  1903,  it  is  by  no  means 
clear  that  the  proper  construction  of  the  word  "  existing  "  should 
not  refer  to  that  date.  However  that  may  be,  a  temporary 
and  transitory  provision  that  applies  to  all  the  present  mem- 
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bers  of  the  class,  meets  all  the  requirements  of  the  temporary 
situation  and  ends  with  the  end  of  that  situation,  does  not 
make  the  whole  act  local  or  special.  In  this  connection  the 
language  of  this  court  in  Pittsburg's  Petition,  138  Pa.  401, 
427  is  very  pertinent.  It  was  urged  that  certain  sections  of 
the  act  then  in  question  made  the  act  local  *'  by  fixing  dates  at 
which  acts  necessary  to  put  the  government  in  operation  are  to 
be  done,  which  were  possible  only  to  one  city,  the  city  of  Pitts- 
burg, and  which  are  impossible  to  the  city  of  Allegheny  which 
has  come  into  the  class  since  the  act  was  passed.  The  reply 
to  this  objection  is,  that,  at  the  date  when  the  act  became  a  law, 
there  was  but  one  city  in  the  second  class.  The  provisions  of 
the  act  were  general  in  their  character.  They  related  to  all 
cities  of  the  second  class.  If  there  had  been  several  such  cities, 
the  terms  employed  would  have  applied  to  all  alike.  It  was 
necessary,  in  order  to  give  effect  to  the  change  in  the  system 
of  municipal  government,  that  a  definite  time  should  be  fixed 
upon  at  which  the  change  should  take  place  and  the  new 
system  be  put  in  operation.  The  trouble  with  the  act  is  not 
that  it  made  such  a  provision  for  cities  then  entitled  to  a  place 
in  the  second  class,  but  that  it  did  not  also  make  similar  provi- 
sions for  cities  that  should  thereafter  be  entitled  to  come  into 
the  class.  We  cannot  hold,  however,  that  the  failure  to  provide 
a  date  for  the  organization  of  cities  afterwards  to  come  into  the 
class,  deprives  such  cities  of  the  benefit  of  the  law,  or  i-enders 
it  local,  and  so,  inoperative,  hi  the  cities  to  which  it  would  other- 
wise be  applicable." 

Of  the  objection  that  the  citizens  are  deprived  of  an  oppor- 
tunity of  electing  the  chief  executive,  it  is  sufficient  to  say  that 
there  is  no  constitutional  right  of  election  in  reference  to  that 
office.  The  legislature  might  make  it  permanently  appointive, 
and  what  they  could  do  permanently  they  may  do  temporarily : 
Philadelphia  v.  Fox,  64  Pa.  169.  .  It  is  conceded  that  if  the  act 
bore  date  of  approval  so  near  the  day  of  election  that  the  elect- 
ors woxild  have  no  proper  opportunity  to  prepare  for  the  elec- 
tion, the  postponement  would  be  free  from  objection.  But  what 
is  a  reasonable  or  proper  opportunity  is  a  question  for  the  legis- 
lature. That  the  prolongation  of  a  temporary  appointment  to 
a  vacancy  beyond  an  election  not  unduly  close  at  hand,  is  un- 
usual and  contrary  to  what  citizens  are  accustomed  to  regard 
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as  their  moral  and  political  rights,  may  be  conceded,  but  diat 
does  not  make  it  unconstitutional.  Being  an  exercise  of  a  le- 
gal and  constitutional  right  by  the  legislature,  they  are  answer- 
able for  their  action  only  to  their  constituents. 

The  objections  we  have  been  considering,  and  in  fact  nearly 
all  that  have  been  raised  in  the  case,  are  based  on  the  provisions 
of  the  schedule,  rather  than  on  the  permanent  provisions  of  the 
act.  Much  legislative  latitude  must  be  allowed  to  temporary 
measures  incident  to  the  adjustment  of  changes  of  municipal 
system,  and  this  consideration  deprives  the  objections  of  some 
of  the  weight  they  might  otherwise  have. 

It  is  further  said  that  the  act  is  unconstitutional  because  it 
vests  in  the  governor  the  discretion  of  determining  when  it  shall 
become  operative  by  the  appointment  of  recorders.  'ITiis  again 
is  an  objection  founded  on  the  temporary  expedients  of  the 
schedule,  and  would  be  suflScientiy  answered  by  the  considera- 
tions already  discussed  under  that  head.  That  statutes  making 
important  changes  in  the  law  sliould  provide  definitely  when 
they  shall  go  into  effect  is  desirable  but  not  essential.  The 
legislature  may  make  them  operative  from  a  future  date,  or 
within  certain  limitations  make  them  retroactive.  The  present 
act  in  its  first  section  abolishes  the  office  of  mayor  and  substitutes 
that  of  recorder.  This  without  more  would  operate,  as  the  rest 
of  the  act  does,  from  the  date  of  its  approval.  But  to  prevent 
a  gap  in  the  government  and  the  resulting  confusion  of  the  city 
business,  the  schedule  in  section  2  continues  the  office  of  mayor 
temporarily  until  the  new  office  of  recorder  is  filled  by  the  gov- 
ernor's appointment  under  section  1.  There  is  nothing  in  this 
that  is  not  entirely  within  the  reasonable  province  of  a  schedule 
for  the  initial  operation  of  necessary  changes. 

A  further  objection  made  is  that  the  act  removes  an  elected 
officer,  the  mayor,  from  office  during  the  term  for  which  he 
was  elected,  by  a  mere  change  in  the  name  of  the  office.  The 
right  to  grant  a  new  charter  to  the  city,  imposing  a  new  form 
of  government,  is  conceded,  even  though  the  effect  is  to  abol- 
ish the  office  and  to  deprive  the  officer  of  his  place.  But  it  is 
argued  that  the  merely  nominal  abolishing  of  the  office  by  the 
substitution  of  one  with  the  same  powers  and  duties  only  un- 
der a  different  name  is  beyond  the  legislative  power.  It  does 
not  appear  how  this  conclusion  follows.     There  is  no  right  to 
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a  public  office  unless  it  is  under  the  express  protection  of  the 
constitution  (Lloyd  v.  Smith,  176  Pa.  213),  and  such  protection 
is  nowhere  given  to  municipal  officers.  On  the  contrary  the 
universal  rule  is  that,  unless  otherwise  directed  by  the  new  act, 
the  officers  go  out  with  the  charter  under  which  they  held,  and 
the  officers  under  the  new  charter  take  their  places  whether 
under  the  same  or  a  different  name.  Merely  official  positions, 
unprotected  by  any  special  constitutional  provisions  are  sub- 
ject to  the  exercise  of  the  power  of  revision  and  repeal  by  the 
legislature :  Kilgore  v.  Magee,  85  Pa.  401.  *'  The  argument  is 
that  the  act  is  unconstitutional  because  it  transfers  the  duties 
and  emoluments  of  the  office  of  district  attorney  to  another. 
.  .  .  The  office  of  district  attorney  is  not  one  of  those  which 
are  usually  denominated  constitutional.  .  .  .  Not  having  been 
mentioned  by  the  constitution  the  legislature  was  left  with 
unrestricted  power  to  prescribe  what  the  duties  of  the  office 
should  be,  what  the  length  of  its  tenure,  what  its  emoluments 
and  how  it  should  be  filled.  Having  the  power  to  create,  they 
have  also  the  power  to  regulate  and  even  destroy.  Undoubt- 
edly the  legislature  may  at  any  moment  repeal  the  act  of  1850 
and  abolish  the  office.  They  may  provide  a  substitute  for  it : " 
Strong,  J.,  Com.  v.  McCombs,  66  Pa.  436.  **  As  this  decision 
will  deprive  the  respondent  of  a  portion  of  the  term  of  his  of- 
fice, some  question  arises  as  to  the  power  of  the  legislature  to 
enact  a  law  having  such  an  effect.  But  this  is  fully  met  by 
the  decision  of  this  court  in  the  case  of  Commonwealth  v.  Mc- 
Comb,  66  Pa.  436.  We  there  held  as  to  offices  which  are  leg- 
islative only  and  not  constitutional,  the  power  which  created 
them  may  abolish  or  change  them  at  pleasure  without  imping- 
ing upon  any  constitutional  right  of  the  possessor  of  the  office, 
and  without  violating  any  duty  of  the  legislative  body : "  Com. 
ex  reL  v.  Weir,  165  Pa.  284. 

It  being  conceded  that  the  legislature  may  abolish  municipal 
offices  by  a  change  of  the  charter,  the  question  how  great  or 
how  small  the  changes  by  the  new  charter  shall  be,  and  to  what 
particulars  they  shall  apply,  is  one  wholly  for  legislative  con- 
sideration. In  the  act  under  discussion  the  changes  in  the 
general  scheme  of  govenmient  are  many  and  important.  With 
respect  to  the  offices  of  mayor  and  recorder,  each  being  the 
chief  executive  of  a  city,  a  similarity  in  their  powers  and  duties 


Digitized  by  CjOOQ IC 


550  CX)MMONWEALTH  v,  MOIR. 

Opinion  of  the  CJoart.  [199  Piu 

is  natural  if  not  essential,  but  the  offices  are  not  identical 
either  in  substance  or  in  name.  The  recorder  has  far  greater 
executive  powers  than  his  predecessor  the  mayor,  and  yet  lacks 
some  of  the  other  powers  that  the  latter  had.  The  very  argu- 
ment of  the  appellants  first  noticed,  on  the  impossibility  of  ex- 
ecution of  the  act,  was  based  on  the  recorder's  want  of  the 
authority  in  the  passage  of  ordinances  which  the  mayor  had, 
and  which  it  was  contended  was  essential  to  the  operation  of 
the  new  system. 

A  closely  analogous  objection  is  that  the  act  gives  the  gov- 
ernor the  power  to  remove  an  elected  officer  without  cause. 
But  this  is  not  a  correct  i-eading  of  the  act.  Section  1  of  the 
act  itself  removes  the  mayor  by  abolishing  the  office,  but  sec- 
tion 2  of  the  schedule  continues  the  mayor  in  office  pro  tempore 
until  his  successor  has  been  duly  appointed  under  section  1.  This 
is  not  a  removal  by  the  governor  whether  that  would  be  valid 
or  not ;  but  a  legislative  adjustment  of  the  conditions  of  the 
change  made  necessary  by  the  new  charter.  This  has  already 
been  sufficiently  discussed  in  considering  the  necessity  and 
province  of  the  schedule. 

The  objection  that  the  act  attempts  to  create  an  additional 
justice  of  the  peace,  permits  his  election  at  an  improper  time 
and  allows  the  governor  to  appoint  to  an  office  made  elective 
by  the  constitution  need  not  be  discussed  at  any  length  at  this 
time.  Clothing  the  chief  executive  of  a  city,  virtu te  officii, 
with  the  powers  and  authority  of  a  police  magistrate,  or  even 
of  a  justice  of  the  peace,  technically  so-called,  is  not  necessarily 
void  as  providing  for  an  additional  justice  of  the  peace,  and  if 
it  should  be  so  held  on  direct  presentation  of  the  question  it 
would  not  invalidate  the  present  act  of  which  it  is  a  subordinate 
and  severable  feature.  The  provision  for  appointment  by  the 
governor  is  part  of  the  schedule  which  has  already  been  suffi- 
ciently discussed. 

The  objection  that  even  if  the  appointment  of  a  recorder 
were  valid  at  all,  the  appointment  of  the  resi^ndent  is  void  for 
want  of  confirmation  by  the  senate  is  based  on  section  8  of 
article  IV  of  the  constitution,  and  it  is  sufficient  to  say  that 
that  section  has  no  application  to  municipal  officers :  Com.  v. 
Callen,  101  Pa.  375. 

It  is  further  said  that  the  act  has  more  than  one  subject  and 
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one  not  expressed  in  the  title.  This  is  based  on  the  last  section 
of  the  schedule,  which  is  a  repealing  clause.  It  is  enough  to 
say  at  present  that  the  repeal  of  previous  acts  on  the  same 
general  subject  is  always  germane  to  the  title.  Usually  the 
repealing  clause  is  only  declaratory  of  what  would  be  the  legal 
effect  without  it,  but  it  is  useful  as  preventing  doubt  upon  the 
legislative  intent.  And  a  clause  saving  from  repeal  an  act 
that  is  not  within  the  intent  but  might  have  appeared  to  come 
within  the  language  of  the  repealing  clause  merely  operates  as 
a  proviso,  and  is  in  no  sense  a  re-enactment  or  extension  of  the 
act  so  executed.  It  makes  no  new  law.  If  the  section  in 
question  repeals  expressly  any  act  not  germane  to  the  general 
subject  in  the  title,  which  has  not  yet  been  shown,  the  repeal 
might  be  ineffective  but  would  not  vitiate  the  whole  act. 

Again  it  is  said  that  the  act  is  unconstitutional  because  it 
provides  by  article  20,  different  laws  for  cities  of  the  same  class. 
The  article  reads  :  "  From  and  after  the  passage  of  this  act,  all 
laws  relating  to  cities  of  the  third  class  shall  continue  to  apply 
to  cities  of  that  class  which  have  passed  or  may  pass  into  a  city 
of  the  second  class  by  reason  of  increase  in  population,  except 
so  far  as  such  laws  are  supplied  by,  or  in  conflict  with,  laws 
relating  to  cities  of  the  second  class."  It  would  be  sufficient 
to  say  that  even  if  this  article  cannot  stand,  it  will  not  affect 
the  rest  of  the  act.  It  is  an  independent  and  easily  severable 
provision.  But  the  article  is  at  least  partly  declaratory  and  it 
does  not  at  present  appear  that  it  is  anything  more.  Local  and 
special  laws  are  not  repealed  by  subsequent  general  ones,  unless 
such  is  the  legislative  intent,  either  expressed  or  unavoidably 
implied  by  the  irreconcilability  of  the  continued  operation  of 
both.  How  far  this  principle  may  be  applicable  to  a  city  pass- 
ing from  one  class  to  another  is  yet  an  open  question.  Thus 
for  example  when  the  city  of  Allegheny  passed  from  the  third 
to  the  second  class  it  carried  with  it  certainly  all  its  local  and 
special  laws,  enacted  prior  to  1874,  which  it  had  retained  in 
the  thixl  class  and  which  were  not  in  irreconcilable  conflict 
with  the  laws  governing  the  second  class.  Whether  it  carried 
also  the  powers  and  privileges  which  it  had  acquired  as  a  city 
of  the  third  class,  subject  of  course  to  the  same  limitation  that 
,  they  are  not  in  conflict  with  the  system  prescribed  for  the 
second  class,  has  not  yet  been  expressly  considered.     There  is 
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strong  reason  why  tliat  should  be  the  rule.  The  sweeping 
away  in  one  breath  of  a  whole  system,  the  growth  of  years  and 
experience,  and  the  substitution  of  an  entirely  new  one,  is 
fraught  with  great  inconvenience  if  not  with  more  serious  con- 
sequences. This  court  has  said  in  Com.  v.  Wyman,  137  Pa. 
508,  and  Com.  v.  Macferron,  152  Pa.  244,  that  the  changes  in 
the  transition  are  to  be  confined  to  those  absolutely  necessary 
for  adjustment  to  the  new  class.  Some  of  the  language  used 
in  Com.  v.  Macferron  would  appear  to  indicate  a  presumption 
that  each  class  is  so  distinct  that  in  leaving  it  a  city  leaves 
everything  that  it  acquired  while  in  it.  But  the  principle  of 
minimizing  the  changes  was  again  stated  by  our  Brother  Fell 
in  Shroder  v.  Lancaster,  170  Pa.  136,  without  any  such  quali- 
iicatiou.  It  is  to  be  remembered  that  there  is  no  constitutional 
requirement  of  uniformity.  The  mandate  of  the  constitution 
is  negative,  that  laws  on  certain  subjects  shall  not  be  local  or 
special.  That  means  that  they  must  be  general,  and  the  uni- 
formity which  is  discussed  in  the  decisions  is  not  a  necessary 
requirement,  but  only  a  test  of  the  generality  which  is  what 
the  constitution  commands.  Article  20  of  the  present  act  set- 
tled the  legislative  intent  in  favor  of  the  view  that  cities  pass- 
ing from  the  third  to  the  second  class  shall  carry  with  them  all 
the  laws  not  in  conflict  with  the  system  provided  for  the  second 
class.  Whether  such  intent  violates  the  required  generality  of 
the  act  may  become  the  subject  of  consideration  hereafter. 
But  even  if  the  article  must  fall  on  this  account,  it  will  not 
caiTy  down  the  rest  of  the  act,  and  that  is  all  we  need  decide 
now. 

It  is  further  argued  that  this  act  is  local  and  special  and  there- 
fore contrary  to  section  7  of  article  3  of  the  constitution,  because 
although  it  relates  in  terms  to  cities  of  the  second  class,  it  is  in- 
tended to  apply  only  to  the  three  existing  cities  of  Pittsburg, 
Allegheny  and  Scranton.  This  objection  is  based  mainly  on 
the  schedule  and  has  been  sufficiently  discussed  already,  except 
with  reference  to  the  intimation  in  the  dissenting  opinion,  that 
it  is  an  abuse  of  the  power  of  classification,  and  perhaps  that 
the  principle  of  classification  itself  may  be  a  departure  from 
correct  constitutional  construction.  It  is  far  too  late  to  discuss 
this  question.  Classification  was  sanctioned  deliberately  and  , 
unanimously  by  our  predecessors,  more  than  a  quarter  of  acen- 
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tury  ago  and  has  never  been  shaken  since.  No  judge  now  on 
this  bench  had  any  part  in  the  original  decision  (Wheeler  v. 
Philadelphia,  77  Pa.  838),  and  to  start  a  question  of  its  correct- 
ness would  be  a  most  flagrant  and  unjustifiable  violation  of  the 
salutary  maxim  stare  decisis.  Nor  is  there  any  disposition  to 
do  so.  On  the  contrary  every  year's  experience  and  every  new 
question  presented,  have  vindicated  the  wisdom  and  correctness 
of  the  principle  there  enunciated,  and  the  steady  tendency  has 
been  to  broaden  instead  of  narrowing  its  applicability.  As  has 
been  said  by  this  court,  the  constitution  of  1874  was  a  new  de- 
parture in  the  history  of  American  law.  Instead  of  being  con- 
fined as  all  previous  constitutions  had  been,  to  the  framework 
of  the  government,  and  to  general  principles  for  the  protection 
of  individuals  and  minorities  against  the  oppression  of  irrespoa- 
sible  majorities,  the  people  voluntarily  tied  their  own  hands,  in 
the  persons  of  their  legislative  agents  by  a  binding  code  of  par- 
ticulars and  details  that  stand  in  the  path  of  much  just,  desira- 
ble and  necessary  legislation.  The  most  emphatic  expression 
of  this  limitation  upon  the  powers  of  the  legislature  is  found 
in  article  8,  section  7,  under  which  most  of  the  cases  have  arisen. 
The  real  evils,  however,  at  which  that  article  was  directed,  are 
pointed  out  in  Com.  v.  Gilligan,  195  Pa.  604,  and  Clark's  Es- 
tate, 195  Pa.  520,  and  every  decision  in  the  last  decade  has 
shoA^Ttt  the  steady  trend  of  the  court,  under  the  guidance  of 
wider  experience,  not  to  extend  that  article  to  cases  not  really 
within  the  evil  prohibited,  though  the  form  may  have  the  ap- 
pearance of  coming  within  the  words  of  the  prohibition.  As 
an  illustration  of  the  effect  of  a  contrary  view  we  may  look  at 
the  case  of  the  city  of  Philadelphia.  The  present  charter,  the 
act  of  1885  commonly  known  as  the  Bullitt  Bill,  was  undoubt- 
edly framed  and  passed  in  the  most  honest  and  patriotic  effort 
for  reform  in  municipal  administration,  whatever  its  success 
may  have  been  in  that  direction.  But  its  intent  was  just  as 
distinctly  local  as  that  of  the  act  of  1901  is  alleged  to  be,  and 
the  construction  that  would  strike  down  the  latter  would  as  in- 
evitably strike  down  the  fbrmer,  and  send  Philadelphia  back  ir- 
remediably to  its  former  discredited  system.  The  sound  result, 
after  all  views  have  been  considered,  is  that  the  control  of  the 
general  subject  of  municipal  administration  is  a  necessary  gov- 
ernmental power  that  has  been  left  by  the  constitution  where 
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it  has  always  been,  in  the  legislature,  and  that  for  any  misuse 
of  it  the  remedy  must  be  applied  by  the  constituencies  in  their 
dealing  with  their  representatives. 

The  public  interest  of  the  questions  involved,  though  not 
always  their  difficulty,  has  led  us  to  discuss  thus  in  detail  the 
specific  objections  to  the  act  that  the  learning  and  ingenuity 
of  eminent  counsel  have  been  able  to  suggest.  There  remains 
one  which  is  based  upon  broader  and  more  far-i'eaching  consid- 
erations than  the  others,  though  like  most  of  them  it  is  directed 
against  the  schedule.  Indeed,  the  objections  to  this  act  may  be 
summed  up  in  the  classic  phrase  in  cauda  venenum  est.  It  is 
urged  that  it  violates  the  spirit  of  the  constitution  in  those  pro- 
visions and  that  general  intent  which  preserves  to  the  people 
the  right  of  local  self-government. 

The  objection  is  serious,  and  there  can  be  no  denial  that  some 
of  the  provisions  of  the  schedule  mfringe  upon  what  the  citi- 
zens generally  are  accustomed  to  regard  as  their  political  rights. 
But  our  view  must  be  confined  closely  and  exclusively  to  the 
constitution. 

It  may  be  admitted  that  even  an  act  of  the  legislature  can  so 
far  violate  the  spirit  of  the  constitution  as  to  be  void,  though 
not  transgressing  the  letter  of  any  specific  provision.  But  such 
violation  is  exceptional  and  must  be  made  to  appear  beyond  all 
doubt  Such,  for  example,  is  the  illustration  given  by  Chief 
Justice  Thompson  in  Page  v.  Allen,  58  Pa.  338,  846 :  "  To  il- 
lustrate this  idea,  the  executive  power  of  the  state  under  the 
constitution  is  lodged  in  a  governor.  It  would  be  manifestly 
repugnant  to .  these  provisions  of  the  constitution  if  an  act  of 
assembly  should  provide  for  the  election  of  two  executives  at 
the  same  election,  yet  it  would  be  unconstitutional  only  by  im- 
plication, there  being  no  express  prohibition  on  the  subject." 
Prima  facie,  the  legislative  authority  is  absolute  except  where 
expressly  limited.  This  is  the  uniform  principle  of  all  political 
and  legal  views,  and  of  all  constructions  recognized  by  consti- 
tutional law. 

''  To  me  it  is  as  plain  that  the  general  assembly  may  exer- 
cise all  powers  which  are  properly  legislative  and  which  are 
not  taken  away  by  our  own  or  by  the  federal  constitution,  as 
it  is  that  the  people  have  all  the  rights  which  are  expressly  re- 
served.   We  are  urged,  however,  to  go  further  than  this,  and 
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to  hold  that  a  law,  though  not  prohibited,  is  void  if  it  violates 
the  spirit  of  our  institutions  or  impairs  any  of  those  rights 
which  it  is  the  object  of  a  free  government  to  protect,  and  to 
declare  it  unconstitutional  if  it  be  wrong  and  unjust.  But  we 
cannot  do  this.  It  would  be  assuming  a  right  to  change  the 
constitution,  to  supply  what  we  might  conceive  to  be  its  de- 
fects, to  fill  up  every  casus  omissus,  to  interpolate  into  it  what- 
ever, in  our  opinion,  ought  to  have  been  put  there  by  its 
framers : "  Black,  C.  J.,  Sharpless  v.  Mayor  of  Phila.,  21  Pa, 
147, 161. 

"  However  easy  it  may  be  to  demonstrate  that  public  debts 
(subscriptions  to  milroad  and  other  enterprises)  ought  not  to 
be  created  for  the  benefit  of  private  corporations,  and  that  such 
H  system  of  making  improvements  is  impolitic,  dangerous,  and 
coiitmry  to  the  principles  of  a  sound  public  morality,  we  can 
find  nothing  in  the  constitution  on  which  we  can  rest  our  con- 
sciences in  saying  that  it  is  forbidden  by  that  instrument : " 
Black,  C.  J.,  Moers  v.  City  of  Reading,  21  Pa.  188,  200. 

'*  To  justify  a  court  in  pronouncing  an  act  of  the  legislature 
unconstitutional  and  void,  either  in  whole  or  in  part,  it  must 
be  able  to  vouch  some  exception  or  prohibition  clearly  ex- 
pressed or  necessarily  implied.  To  doubt  is  to  be  resolved  in 
fitvor  of  the  constitutionality  of  the  act: "  Selaeswood,  C.  J^ 
in  Com.  ex  rel.  v.  Butler,  99  Pa.  535. 

"  In  creating  a  legislative  department,  and  confemng  upon 
it  the  legislative  power,  the  people  must  be  understood  to  have 
conferred  the  full  and  complete  authority  as  it  rests  in  and  may 
be  exercised  by  the  sovereign  power  of  any  state,  subject  only 
to  such  restrictions  as  they  have  seen  fit  to  impose  and  to  the 
limitations  which  are  contained  in  the  constitution  of  the 
United  States.  The  legislative  depai^tment  is  not  made  a  spe- 
cial agency  for  the  exercise  of  specially  defined  legislative 
powers,  but  is  entrusted  with  the  general  authority  to  make 
laws  at  discretion : "  Stbbbett,  J.,  in  Powell  v.  Com.,  114  Pa. 
266,  293. 

"Whatever  the  people  have  not,  by  their  constitution,  re- 
strained themselves  from  doing,  they,  through  their  represen- 
tatives in  the  legislature  may  do.  This  latter  body  represents 
their  will  just  as  completely  as  a  constitutional  convention  in 
all  matters  left  open  by  the  written  constitution.     Certain 
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grants  of  power,  very  specifically  set  forth,  were  made  by  the 
States  to  the  United  States,  and  these  cannot  be  revoked  or 
disregarded  by  state  legislatures.  Then  come  the  specific  re- 
straints imposed  by  our  own  constitution  upon  our  own  legis- 
lature. These  must  be  respected.  But,  in  that  wide  domain 
not  included  in  either  of  these  boundaries,  the  right  of  the 
people,  through  the  legislature,  to  enact  such  laws  as  they 
choose,  is  absolute.  Of  the  use  the  people  may  make  of  this 
unrestrained  power,  it  is  not  the  business  of  the  court  to  in- 
quire : "  Dean,  J.,  Com.  ex  rel.  v.  Reeder,  171  Pa.  505,  513. 

''Nor  are  the  courts  at  liberty  to  declare  an  act  void  because, 
in  their  opinion,  it  is  opposed  to  a  spirit  supposed  to  pervade 
the  constitution,  but  not  expressed  in  words.  Where  the  fun- 
damental law  has  not  limited,  either  in  terms  or  by  necessary 
implication,  the  general  powers  conferred  upon  the  legislature, 
we  cannot  declare  a  limitation  under  the  notion  of  having  dis- 
covered something  in  the  spirit  of  the  constitution  which  is  not 
even  mentioned  in  the  instrument : "  Cooley,  Constitutional 
Limitations,  ch.  VII,  sec. VI. 

"  It  is  also  a  maxim  of  republican  government  that  local  con- 
cerns shall  be  managed  in  the  local  districts,  which  shall  choose 
their  own  administrative  and  police  officers,  and  establish  for 
themselves  police  regulations,  but  this  maxim  is  subject  to  such 
exceptions  as  the  legislative  power  of  the  state  shall  see  fit  to 
make,  and  when  made,  it  must  be  presumed  that  the  public  in- 
terest, convenience  and  protection  are  subserved  thereby.  The 
state  may  interfere  to  establish  new  regulations  against  the  will 
of  the  local  constituency,  and  if  it  shall  think  proper  in  any  case 
to  assume  to  itself  those  powers  of  local  police  which  should  be 
executed  by  the  people  immediately  concerned,  we  must  suppose 
it  has  been  done  because  the  local  administration  has  proved  im- 
perfect and  inefficient,  and  a  regard  to  the  general  well-being 
has  demanded  a  change :  "  Cooley,  Constitutional  Limitations, 
ch.  VII,  sec.  V. 

These  citations  might  easily  be  multiplied,  but  I  have  not 
thought  it  necessary  to  lengthen  this  opinion  by  going  outside 
of  the  text  books  of  recognized  authority,  and  our  own  deci- 
sions. These  establish  beyond  question  the  general  rules  of  con- 
stitutional law,  and  show  that  nowhere  have  they  been  more 
uniformly  and  strongly  enforced  than  in  Pennsylvania.     Some 
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of  the  caaes  aiose  before  the  adoption  of  the  present  constitution, 
but  this  does  not  affect  the  principles  of  the  decisions  even 
though  some  of  the  actual  questions  might  now  be  decided  dif- 
ferently under  the  provisions  of  the  present  constitution,  for 
when  the  constitution  has  once  expressly  spoken,  all  further 
debate  is  at  an  end.  The  present  constitution,  as  has  been  said 
more  than  once  by  this  court,  displays  a  strong  intent  to  limit 
the  power  of  the  legislature  with  reference  to  interference  in 
local  affairs.  As  said  by  our  Brother  Dean  in  Perkins  v. 
Philadelphia,  156  Pa.  554  (565) : ''  Assuming  what  was  the 
settled  law,  that  the  general  assembly  had  all  legislative  power 
not  expressly  withlield  from  it  in  the  organic  law,  they  (the  con- 
vention) set  about  embodying  in  that  law  prohibitions  which 
should  in  the  future  effectually  prevent  the  evils  the  people  com- 
plained of.  Article  3  is  almost  wholly  prohibitory ;  it  enjoins 
very  few  duties,  but  the  '  thou  shalt  nots'  number  more  than 
sixty."  This  incontrovertible  evidence  that  the  constitution  is 
the  result  of  a  full,  detailed,  exhaustive  consideration  of  the  sub- 
ject of  legislative  control  over  merely  local  affairs,  is  of  itself  a 
conclusive  argument  against  any  further  additions  by  the  courts 
to  its  sixty  and  more  expressed  prohibitions.  There  is  no  sounder 
or  better  settled  maxim  in  the  law  than  expressio  unius  ex- 
clusio  est  alterius,  and  when  the  authorities  which  have  the  right 
to  control  any  subject,  be  they  only  parties  to  a  private  contract, 
or  the  sovereign  people  in  the  adoption  of  their  constitution, 
have  fully  considered  and  determined  what  shall  be  the  rights, 
the  powers,  the  duties  or  the  limitations  Under  the  instrument, 
there  is  no  longer  any  room  for  courts  to  introduce  either  new 
powers  or  new  limitations.  To  do  so  would,  in  the  language  of 
Chief  Justice  Black  already  quoted,  "  be  assuming  a  right  to 
change  the  constitution,  to  supply  what  we  might  conceive  to  be 
its  defects,  to  fill  up  every  casus  omissus,  to  interpolate  into  it 
whatever  in  our  opinion  ought  to  have  been  put  there  by  its 
framers." 

The  most  earnest  consideration  of  the  objections  to  the  act 
of  1901  has  convinced  us  that  they  are  not  such  as  authorize 
the  courts  to  declare  the  act  void  for  conflict  with  the  consti- 
tution, but  must  be  addressed  only  to  the  legislators  and  their 
constituencies. 

Judgment  affirmed. 
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Me.  Justice  Deak,  dissenting : 

If  this  act  were  not  clearly  in  conflict  with  the  fundamental 
law,  or  if  the  consequences  to  which  the  judgment  may  lead, 
were  not  deplorable,  or,  if  it  affected  only  the  immediate  par- 
ties to  it,  and  would  not  serve  as  a  precedent  for  future  cases, 
I  would  not  feel  myself  called  upon  to  dissent  of  record.  But 
all  these  reasons  exist,  and  it  is  not  without  regret  that  I  feel 
constrained  to  express  a  decided  dissent  horn  the  judgment. 

To  my  mind  this  act  is  palpably  unconstitutional  because  it 
violates  section  7,  article  3  of  that  instrument,  which  section  is 
as  follows : 

^^  The  general  assembly  shall  not  pass  any  local  or  special  law 
regulating  the  affairs  of  counties,  cities,  townships,  wards, 
boroughs  or  school  districts ;  .  .  .  .  incorporating  cities,  towns, 
or  villages,  or  changing  their  charters,  ....  creating  offices 
or  prescribing  the  powers  and  duties  of  officers  in  counties, 
cities,  boroughs,  townships,  election  or  school  districts.*' 

The  act  before  us  affects  but  three  cities  in  the  common- 
wealth, Pittsburg,  Allegheny  and  Scranton.  It  does  not  touch 
Philadelphia  city,  nor  any  one  of  the  many  other  cities  of  the 
state;  nor  is  there  a  single  provision  in  it  for  any  city  which 
may  hereafter  reach  the  population  of  these  three  cities.  It 
applies  specially  to  these  three ;  changes  their  charters ;  puts 
them  under  special  provisions  different  from  all  other  cities ; 
to  all  intents  and  purposes  for  a  long  period  governs  them  by 
a  high  executive  officer  of  the  commonwealth,  resident  at  Har- 
risburg,  many  miles  distant,  necessarily  ousting  local  officers 
elected  by  the  people,  whose  terms  have  not  yet  expired. 
There  is  nothing  peculiar  in  the  geographical  location  of  these 
cities,  or  in  the  character  of  their  population,  or  business  inter- 
ests, which  calls  for  peculiar  legislation  such  as  this ;  nor  is  it 
intimated  in  the  bill,  that  any  reason  existed  for  depriving 
them  of  self-government  and  subjecting  them  to  a  foreign  one, 
that  would  not  apply  to  every  other  city  in  the  state.  It  is 
given  as  the  conti-olling  reason  in  the  majority  opinion  for  de- 
claring the  act  constitutional,  that  nowhere  does  that  instru- 
ment expressly  forbid  such  legislation,  and  therefore,  not  being 
expressly  forbidden,  the  legislature  has  all  power  not  withheld. 
This  proposition  has  been  stated  more  than  once  in  like  language 
by  courts  when  discussing  constitutional  questions ;  and  while 
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the  facts  in  the  cases  before  them  did  not  render  the  language 
inapplicable,  it  was  never  intended  to  be  of  universal  or  even 
of  common  application.  It  is  conceded  by  all  that  the  main 
reason  for  calling  the  constitutional  convention  of  1878  was  to 
devise  some  means  by  which  the  annual  flood  of  local  legisla- 
tion should  be  stopped;  local  laws  were  being  passed  every 
year  for  every  imaginable  selfish  and  sordid  purpose  without 
the  least  regard  for  the  public  good ;  the  legislature  was  de- 
moralized ;  the  people  were  becoming  debauched. 

That  convention,  after  most  careful  deliberation,  adopted 
article  3,  in  which  occurs  section  7,  heretofore  quoted.  If  en- 
forced, it  created  an  effectual  barrier  against  the  evil.  Many  at- 
tempts were  made  to  evade  it  in  the  legislature  immediately 
following  its  adoption,  and  many  acts  were  either  vetoed  by 
the  governor,  or  declared  invalid  by  the  courts  because  of  its 
violation. 

But  there  came  before  this  court  the  act  of  May  23,  1874, 
(see  Wheeler  v.  Philadelphia,  77  Pa.  338),  which  divided  the 
cities  of  the  state  into  three  classes  for  the  purpose  of  corpo- 
rate legislation,  and  which  authorized  the  legislature,  by  gen- 
eral laws  applicable  to  each  class,  to  legislate  only  for  the  cities 
of  that  class.  I  always  doubted  the  authority  of  this  court  to 
uphold  this  act ;  the  reasoning  in  vindication  of  the  judgment 
is  not  satisfactory  or  convincing ;  it  is  based  upon  the  necessity 
for  classification  because  of  the  inconvenience  that  would  result 
if  classification  of  cities  was  not  held  constitutional.  It  seems 
to  me  to  be  judicial  legislation  of  the  gravest  character;  it 
wrote  into  the  constitution  what  was  not  there,  and  was  not 
intended  by  the  framers  of  it  to  be  there.  While  I  admit  the 
inconvenience  of  enforcing  strictly  article  3  in  all  its  provisions, 
it  was  but  a  temporary  inconvenience,  which  could  have  been 
and  should  have  been  remedied  by  an  amendment  to  the  consti- 
tution, according  to  the  method  pointed  out  in  it,  and  not, 
practically,  by  an  amendment  adopted  by  this  court.  The 
court  gave  way,  and  more  than  once  since  it  has  been  placed  in 
the  same  dilemma  as  it  was  on  the  question  of  retroactive  leg- 
islation, discussed  by  Chief  Justice  Gibson  in  Greenough  v. 
Greenough,  11  Pa.  489,  where  he  says : 

"But  retroactive  legislation  began  and  has  continued  be- 
cause the  judiciary  has  thought  itself  too  weak  to  withstand. 
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....  Tet  had  it  taken  its  stand  on  the  ramparts  of  the  con- 
stitution at  the  outset,  there  is  some  little  reason  to  think  it 
might  have  held  its  ground.  Instead  of  that,  it  pursued  a  tem- 
porizing course  till  the  mischief  had  become  intolerable,  until 
it  was  compelled  to  reverse  certain  acts  of  legislation." 

The  court,  out  of  a  tender  regard  for  the  doings  of  a  co-ordi- 
nate branch  of  the  government  had  yielded  time  after  time  to 
encroachments  upon  the  judiciary  department,  until  in  Norman 
V.  Heist,  5  W.  &  S.  171,  and  in  Greenough  v.  Greenough,  supra, 
it  was  confronted  by  acts  which,  in  effect,  took  from  one  man 
his  land  and  ^ve  it  to  another.  This  was  a  little  too  much  for 
the  court  to  stand.  So  it  stopped  just  there,  with  the  keen 
regret  expressed  by  Chief  Justice  Gibson  that  it  had  not 
stopped  sooner.  In  a  very  short  time  the  whole  series  of  retro- 
active laws  were,  in  effect,  swept  from  the  statute  book  by  the 
very  court  which  had  at  first  upheld  them.  By  our  decision  in 
the  case  before  us,  we  are  going  a  step  beyond  anything  here- 
tofore allowed  in  the  line  of  special  legislation.  It  is  purely  a 
question  of  law  whether  section  7  of  article  3  of  the  constitu- 
tion has  been  violated,  yet,  we  in  effect  say,  it  is  the  province 
of  the  legislature  to  decide  the  question  and  that  we  will  not 
inquire  into  it.  This,  on  our  part,  is  a  grave  mistake.  I  would 
not  encroach  one  inch  on  the  authority  of  the  legislature,  but 
I  would  not  allow  that  body,  nor  the  executive,  to  encroach 
one  inch  on  ours.  We  have  now  before  us  ati  act  which,  it  is 
true,  does  not  take  one  man's  land  and  give  it  to  another,  but 
it  does  take  from  one  set  of  men  the  offices  given  them  by 
the  people,  hands  them  over  to  the  governor,  that  he  may  con- 
fer them  on  others.  Here  we  should  call  a  halt  upon  such  un- 
constitutional usurpation  of  power.  What  the  next  step  in 
this  direction  wdll  be  we  can  only  conjecture  ;  factional  politics 
and  partisan  politics  are  not  troubled  by  scruples ;  under  the 
principle  of  this  decision  there  is  nothing  to  hinder  a  hostile 
partisan  majority  in  the  legislature  from  ousting  the  party  in 
power  in  Philadelphia,  a  city  of  the  first  class,  and  placing  its 
government  in  possession  of  the  minority.  The  time  is  not 
very  remote  in  the  past,  in  English  politics,  when  the  victorious 
political  party,  as  soon  as  it  was  seated  in  power,  promptly  pro- 
ceeded to  cut  off  the  physical  heads  of  their  leading  antagonists 
and  confiscate  their  property ;  it  is  not  very  remote  in  the  future 
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when  the  victorious  political  party  will  promptly  proceed  to  cut 
off  the  political  beads  of  its  opponents  where  they  hold  office 
by  the  municipal  votes  of  cities. 

But  to  continue  the  judicial  history  of  section  7,  of  article  3 : 
Wheeler  v.  Philadelphia  allowed  classification ;  the  law  opened 
the  gate,  and  we  were  time  and  again  confronted  by  acts  which, 
under  the  guise  of  general  legislation,  sought  to  evade  the  in- 
hibitions of  article  3. 

In  Ayars's  Appeal,  122  Pa.  266,  we  were  forced  to  say : 
*' Subsequent  legislation  (that  is,  subsequent  to  Wheeler  v. 
Philadelphia)  clearly  indicates  that  the  scope  of  the  decision 
in  Wheeler  v.  Philadelphia  was  either  misunderstood  or  ignored. 
It  was  never  intended  to  license  indiscriminate  classification  as 
a  mere  pretext  for  the  enactment  of  laws  essentially  local  or 
special." 

We  held  in  Scowden's  Appeal,  96  Pa.  422,  that  classification 
not  grounded  on  an  imperious  necessity,  was  special  legislation, 
and  would  be  stricken  down.  Hence,  when  the  legislature 
undertook  to  increase  the  classes  to  five,  afterwards  to  seven, 
we  declared  the  acts  unconstitutional,  because  such  increase 
was  without  the  slightest  foundation  in  necessity.  This  court, 
after  having  decided  that  necessity  warranted  three  classes, 
soon  found  itself  forced  to  decide  that  it  warranted  no  more. 
It  was  thus  in  the  inconsistent  position  of  acknowledging  the 
authority  of  the  legislature  to  determine  the  necessity  of  three 
classes,  but  denying  its  authority  to  say  that  more  than  thi'ee 
were  necessary.  This  was  plainly  passing  on  the  merits  of  the 
acts,  when  it  was  attempted  to  increase  the  classes.  And  I  do 
not  disclaim  the  power  or  wisdom  of  the  court  in  so  doing  after 
it  had  acknowledged  the  authority  of  the  legislature  to  classify 
at  all,  in  the  total  absence  of  such  authority  in  the  constitution. 
It  was  bound  to  prevent  the  abuse  of  its  own  decision. 

What  I  object  to  here  is,  that  the  majority  of  the  court  dis- 
claim the  right  to  inquire  into  the  purposes  of  this  act,  because 
it  is  sanctioned  by  the  ostensible  legality  of  general  legislation 
for  a  class.  More  than  thirty  cases  followed  Wheeler  v.  Philar 
delphia,  wherein  the  distinction  between  local  and  general  leg- 
islation was  involved.  Not  only  was  the  question  of  the  neces- 
sity for  classification  discussed,  and  the  judgments  determined 
by  inquiry  into  the  merits  of  the  acts,  but  in  Scranton  School 
Vol.  cxcix— 36 
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Distirict's  Appeal,  118  Pa.  176,  in  Philadelphia  v.  Haddington 
M.  E.  Church,  115  Pa.  291,  and  in  Weinman  v.  Wilkinsburg, 
etc.,  Pass.  Railway  Company,  118  Pa.  192,  the  merits  of  the 
pretended  general  legislation  for  a  class  were  inquired  into  and 
the  acts  pronounced  unconstitutional.  In  the  first  named  case 
we  said : 

"  All  our  recent  decisions  are  to  the  effect  that  if  local  results 
either  are  or  may  be  produced  by  a  piece  of  legislation,  it 
offends  against  the  article  prohibiting  local  and  special  legis- 
lation." 

It  is  too  late,  after  these  decisions,  to  disclaim  our  judicial 
power  to  inquire,  whether  the  act  before  us  is  an  adroit  attempt 
to  evade  the  constitutional  prohibition  against  local  and  special 
legislation.  From  its  very  terms  it  touches  no  subject  which 
is  not  common  to  every  other  city  in  the  commonwealth,  and  if 
there  be  a  necessity  for  such  legislation  in  these  three  cities, 
then  there  is  the  same  necessity  in  all  the  others.  This  fact  of 
itself  stamps  it  as  local  and  special  legislation,  for  as  is  said 
in  Ayars's  Appeal,  supra,  there  must  be  a  necessity  for  the  legis- 
lation ^^  springing  from  manifest  peculiarities,  clearly  distin- 
guishing those  of  one  class  from  each  of  the  others."  No 
peculiarities  in  cities  of  the  second  class  demanding  such  a 
law  are  even  pretended.  Every  member  of  this  court  concedes 
that  this  legislation  is  vicious.  Why?  They  do  not  answer ; 
but,  to  my  mind,  it  is  apparent  that  its  vice  consists  in  its  fla- 
grant violation  of  the  fundamental  law.  We  know  its  purpose 
was  to  oust  one  set  of  municipal  officers  in  three  certain  cities, 
put  in  place,  either  directly  or  indirectly,  by  the  people,  and 
give  their  offices  to  others,  through  the  chief  executive  of  the 
state.  This  is  the  inevitable  result  from  the  bill  itself.  Can 
we  assume  that  our  lawmakers  do  not  intend  the  obvious  re- 
sults of  their  acts  ? 

It  will  be  noticed  that  I  have  given  no  attention  to  the  many 
objections  of  appellants  to  the  details  of  the  bill ;  it  is  argued 
that  each  one  of  them  is  fatal ;  this  may  be  correct ;  I  will  not 
pass  upon  tliem  without  a  thorough  examination.  I  place  my 
dissent  upon  the  broad  ground  that  it  is  local  and  special  legis- 
lation under  the  guise  of  a  general  law,  therefore,  is  in  direct 
violation  of  section  7,  article  3,  of  the  constitution.  The  ma- 
jority opinion  is,  in  the  main,  based  on  the  authority  of  the 
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legislature  to  pass  a  general  law  for  a  class  and  a  disclaimer  of 
our  authority  to  inquire  into  the  merits,  to  ascertain  whether 
the  law  was  intended  to  be,  and  is  in  fact,  a  local  and  special 
law  in  its  results.  I  concede,  there  is  no  express  prohibition 
in  the  constitution  forbidding  such  legislation  if  it  be  in  general 
terms  a  general  law,  but,  if  it  be  only  in  terms  general,  never- 
theless, in  intent  and  results,  special,  then  its  unconstitution- 
ality is  a  necessary  implication,  and  we  are  not  shut  off  in  our 
inquiiy  by  general  terms.  The  argument  to  sustain  the  act 
because  of  no  express  prohibition  in  the  constitution  must  fail 
in  face  of  the  plainly  implied  one. 

In  Commonwealth  v.  Zephon,  8  W.  &  S.  386,  it  is  held :  "  A 
constitution  is  not  to  receive  a  technical  construction  like  a 
common-law  instrument  or  statute.  It  is  to  be  interpreted  so  as 
to  carry  out  the  great  principles  of  the  government,  not  to  de- 
feat them." 

In  Page  v.  Allen,  58  Pa.  338,  Justice  Thompson,  in  express- 
ing the  opinion  of  the  court,  says :  "  It  is  usual  on  the  part  of 
those  who  insist  on  the  constitutionality  of  any  given  statute, 
to  claim  that  it  must  be  regarded  as  constitutional,  unless  ex- 
pressly prohibited  by  some  provision  in  the  constitution.  In 
other  words,  in  construing  the  constitution  of  the  state,  what- 
ever is  not  expressly  denied  to  the  legislative  power  is  possessed 
by  it.  The  opposite  of  this  rule,  I  may  remark,  is  the  construc- 
tion of  the  federal  constitution.  I  assent  to  this,  but  not  that 
the  inhibitions  of  the  constitution  must  be  always  express. 
They  are  equally  effective,  and  not  less  to  be  regarded,  when 
they  arise  by  implication,  and  this  is  the  case  when  the  legislsr 
tive  provision  is  repugnant  to  some  provision  of  the  constitu- 
tion."    There  are  many  other  authorities  to  the  same  effect. 

I  fear  the  time  is  not  far  distant  when  the  pernicious  results 
of  our  decision  will  either  bring  about  a  constitutional  enact- 
ment to  remedy  the  mischief,  or  move  us  to  overrule  it. 

We  concur  in  the  foregoing  dissent. 

McCoLLUM,  C.  J.,  and  Mestbezat,  J. 
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Hutchinson,  Appellant,  v.  Kline. 

Taxation-— AssessmenU^  8epar€Uion  of  minercUsJrom  mrface^Unseaied 
lands. 

Where  an  owner  of  lands  conveys  the  surface  and  reserves  the  min- 
erals, it  is  his  duty  to  notify  the  county  commissioners  of  this  fact,  and  if 
he  fails  to  do  so,  and  thereafter  the  lands  are  assessed  as  to  the  entire 
estate  as  unseated  lands,  and  are  sold  as  such  at  a  tax  sale,  the  owner  of 
the  surface  may  purchase  at  such  sale,  and  acquire  good  title  to  the  min- 
erals. 

Argued  May  7,  1901.  Appeal,  No.  88,  Jan.  T.,  1901,  by 
plaintiflEs,  from  judgment  of  C.  P.  Elk  Co.,  Sept  T.,  1897, 
No.  96,  on  trial  by  court  without  a  jury  in  case  of  Charles  H. 
Hutchinson,  Harry  G.  Clay  and  William  Hacker,  now  by  sub- 
stitution William  I.  Leiper  instead  of  William  Hacker,  De- 
ceased, Trustees,  v.  M.  S.  Kline.  Before  MoCollum,  0.  J., 
MrrcHEiiL,  Fell,  Bbown  and  Pottbb,  J  J.    Affirmed* 

Ejectment  for  land  in  Jones  township. 

The  case  was  tried  by  May£K,  P.  J.,  without  a  joiy. 

The  opinion  of  the  court  was  as  follows : 

This  action  of  ejectment  was  brought  to  recover  possession 
of  a  certain  piece  of  land  situate  in  Jones  township.  Elk  county, 
containing  2,981  acres,  three  rods  and  nine  perches,  being  part 
of  warrant  No.  3252  and  the  western  parts  of  warrants  Nos.  3231, 
3232  and  3251. 

The  legal  title  to  the  land  described  in  the  writ  was  in  the 
plaintiffs  prior  to  February  13,  1883,  and  at  the  time  of  the 
bringing  of  the  action  of  ejectment  the  legal  title  to  the  gas, 
coal,  iron  and  petroleum  was  vested  in  the  plaintiffs  and  would 
entitle  them  to  recover  in  this  action,  unless  this  title  was  dir 
vested  by  virtue  of  a  tax  sale  by  the  treasurer  of  Elk  county  on 
July  2, 1892,  to  J.  Powell  under  whom  the  defendant,  M.  S. 
Kline,  claims  title.  The  validity  of  this  tax  sale  so  far  as  the 
surface  of  the  said  tracts  of  land  is  concerned,  is  not  disputed, 
except  that  it  is  claimed  because  of  the  description  of  the  con- 
veyance by  metes  and  bounds  these  several  tracts  compose  an 
entirety  and  should  have  been  taxed  together  and  not  bj  sepa- 
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rate  warrants.  It  is  contended  by  the  plaintiffs  that  the  assess- 
ments of  taxes  against  these  tracts  as  unseated  land  should  be 
held  to  apply  only  to  the  surface,  which  by  reason  of  the  reser- 
vations in  the  deeds  of  conveyance  was  a  separate  estate  from 
the  mineral  rights. 

The  parties  to  this  suit  by  agreement  filed  dispensed  with  a 
trial  by  jury,  and  it  was  submitted  to  the  decision  of  the  court 
under  the  act  of  April  22, 1874. 

FINDINGS  OP  FACT. 

It  was  not  shown  on  the  trial  that  these  lands  were  ever  as- 
sessed in  a  body,  nor  is  there  any  evidence  to  show  that  the 
plaintiffs  or  any  one  under  whom  they  claim  title  paid  taxes  to 
Elk  county  upon  the  mineral  rights  reserved,  nor  returned  them 
for  the  purpose  of  taxation  in  one  body.  This  the  plaintiffs 
were  required  to  do  by  the  act  of  March  28,  1806.  If  they 
desired  their  separate  estate  to  be  assessed  and  taxed  separate 
and  apart  from  the  surface,  there  should  have  been  a  severance 
of  this  separate  estate  in  the  assessment. 

But  it  is  claimed  that  at  the  time  this  assessment  was  made 
the  land  was  seated  and  that  there  was  personal  property  suffi- 
cient on  the  premises  to  pay  the  taxes  for  the  years  1890  and 
1891. 

We  have  carefully  examined  the  testimony  in  this  case  and 
are  of  the  opinion  that  the  evidence  is  too  vague  and  indefinite 
to  show  that  these  lands  were  seated.  The  assessments  from 
1884  to  1891  show  that  Hamlin  &  Gilpin  were  assessed  for  a 
saw  mill  and  two  dwelling  houses  and  bam,  but  there  was  no 
assessment  of  any  land  in  connection  with  these  improvements, 
there  are  no  acres  designated  in  the  description,  simply  a  saw 
mill  and  improvements.  Nor  does  the  evidence  offered  show 
that  this  assessment  to  Hamlin  &  Gilpin  applied  to  either  of 
the  wan*ants  in  question.  Nor  does  the  evidence  show  that 
these  taxes  in  the  seated  list  were  paid  to  the  collector,  but  on 
the  contrary  the  tax  collector  of  Jones  township  for  the  year 
1891  was  called  as  a  witness,  and  he  testified  tliat  he  was  exon- 
erated from  these  taxes.  Had  there  been  sufficient  personal 
property  on  the  premises  at  the  time  the  tax  collector  had  his 
duplicate  he  would  have  been  able  to  collect  the  taxes,  and 
would  not  have  been  exonerated  from  them ;  and  the  presump- 
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tion  is  that  the  tax  collector  did  his  duty,  and  that  when  he 
returned  this  tax  as  uncollectible  it  was  in  accordance  with  the 
facts.  Even  if  the  saw  mill  was  erected  upon  one  of  these  tracts 
the  preponderance  of  the  evidence  shows  that  the  mill  and  im- 
provements had  been  abandoned,  and  after  such  abandonment 
the  assessment  of  the  land  as  unseated  would  constitute  a  valid 
assessment :  Gibson  v.  Robbins,  9  Watts,  166 ;  Negley  v.  Bread- 
ing, 32  Pa.  326 ;  Stewart  v.  Trevor,  56  Pa.  374. 

The  question  of  whether  a  tract  of  land  is  seated  or  unseated 
depends  altogether  upon  what  has  been,  or  is  being  done  upon 
it ;  upon  the  appearance  which  it  may  present  to  the  eye  of  the 
assessor.  As  was  said  in  Rosenburger  v.  Schull,  7  Watts,  390, 
the  assessor  has  nothing  to  do  with  the  misapprehensions  or  mis- 
takes of  the  occupant;  it  is  his  business  to  return  the  land  as 
seated  if  he  finds  upon  it  such  permanent  improvements  as  indi- 
cate a  personal  responsibility  for  the  taxes.  On  the  other  hand, 
if  there  be  no  such  improvements  he  must  return  it  as  unseated. 
Neither  is  it  the  business  of  the  assessor  to  inquire  what  is  the 
nature  of  the  owner's  title :  Stoetzel  v.  Jackson,  105  Pa.  667. 
From  the  testimony  it  appears  that  some  logging  was  going  on 
upon  some  parts  of  these  lands.  It  is  not  shown  upon  which 
tract,  and  the  teams  were  there  only  a  small  part  of  the  year  in 
connection  with  this  logging  contract,  which  consisted  in  taking 
lumber  from  a  part  of  one  of  the  tracts  to  a  railroad  siding  en- 
tirely away  from  these  lands.  .  .  . 

A  glance  at  the  testimony  shows  that  it  is  too  uncertain  and 
indefinite  to  fix  the  character  of  the  land  as  seated.  .  .  . 

The  further  findings  of  fact  will  appear  in  the  answers  of 
the  court  to  the  requests  made  by  plaintiff's  counsel. 

In  answers  to  requests  the  court  found  as  facts : 

1.  On  and  prior  to  February  13,  1883,  the  legal  title  to  all 
of  the  property  described  in  the  writ  was  in  the  plaintiflEs  or  their 
predecessors  in  trust,  as  trustees. 

2.  That  on  February  13,  1883,  the  then  trustees,  by  deed, 
conveyed  the  lands  to  Byron  E.  Hamlin  and  Emory  Gilpin  mth 
the  following  reservation,  to  wit : 

^^  Reserving  and  excepting  therefrom  and  thereout  unto  the 
said  parties  of  the  first  part,  their  heirs  and  assigns,  the  gas, 
coal,  iron  and  petroleum  therein  and  thereon,  together  with  the 
rights  of  entry  at  all  times  for  the  purpose  of  exploring  for,  bor- 
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ing,  producing,  digging,  mining  and  carrying  away  the  same, 
and  the  right  to  divide  or  subdivide  into  parts  or  parcels  at 
pleasure  and  transfer  the  same  or  any  part  at  will,  also  the  right 
to  occupy  so  much  in  the  vicinity  of  any  wells  that  may  be  bored 
for  the  production  of  petroleum  as  may  be  needed  for  dwellings 
of  employees,  and  also  for  the  buildings  and  machinery  neces- 
sary for  carrying  on  the  business  of  exploring  for  and  producing 
mineral  oil  or  petroleum  from  the  said  tract  of  land,  and  also 
the  right  to  take  and  use  from  said  land  all  wood  suitable  for 
derricks  and  also  necessary  for  putting  down  the  said  wells ; 
the  same  to  be  taken  in  a  careful  manner,  and  without  waste, 
but  no  timb:*r  suitable  for  merchantable  use  shall  be  taken." 

3.  That  Hamlin  &  Gilpin  placed  their  said  deed  of  Febru- 
ary 13,  1883,  on  record  in  Elk  county,  August  6,  1886,  and 
immediately  caused  the  lands  described  in  said  deed  to  be  as- 
sessed to  them  to  the  extent  of  their  interest  or  ownership  in 
said  lands. 

4.  That  Hamlin  &  Gilpin  paid  the  taxes  on  these  lands  till 
1890. 

5.  That  the  said  lands  were  sold  by  the  treasurer  of  Elk  county 
upon  the  unseated  list  for  non-payment  of  the  taxes  of  1390  and 
1891,  as  assessed  to  Hamlin  &  Gilpin,  and  purchased  by  Jerome 
Powell  on  July  2, 1892. 

The  following  requests  were  refused,  that  the  land  was  seated 
in  fact,  or  if  not,  that  there  was  sufficient  personal  property  on 
said  lands  liable  for  and  from  which  the  taxes  could  have  been 
collected. 

10.  That  the  defendant,  M.  S.  Kline,  who  now  claims  title 
through  conveyance  to  him  of  the  tax  titles  by  Jerome  Powell, 
the  purchaser  at  the  treasurer's  sale,  which  conveyance  is  dated 
July  20,  1894,  was  at  that  time  bound  by  his  covenant  with  O. 
B.  Lay,  dated  December  1,  1892,  to  pay  the  taxes  for  the  years 
1890, 1891  and  1892  and  all  penalties  accrued  thereon,  and  had, 
in  effect,  on  December  1, 1892,  received  the  money  of  O.  B.  Lay 
to  pay  the  same. 

11.  That  Hamlin  &  Gilpin  by  contract  with  Hyde  &  Thayer 
of  March  20,  1889,  had  bound  themselves  to  pay  the  taxes  on 
the  lands  for  ten  years  from  said  March  20,  1889,  which  con- 
tract by  its  terms  was  a  covenant  running  with  the  lands  and 
bound  the  successors  in  title  of  Hamlin  &  Gilpin ;  and  that 
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the  defendant,  M.  S.  Kline,  on  December  1, 1892,  purchased  of 
O.  B.  Lay,  who  had  succeeded  Hamlin  and  Gilpin  in  title  to 
the  lands  described  in  plaintiffs^  writ,  and  by  the  terms  of  his 
purchase  assumed  the  covenants  made  by  Hamlin  &  Gilpin  with 
Hyde  &  Thayer  for  the  payment  of  the  taxes,  which  covenant 
bound  him  to  pay  all  the  taxes  for  ten  years  from  the  Hyde  & 
Thayer  contract,  and  which  covenant  on  the  part  of  M.  S.  Kline 
was  in  force  at  the  time  he  took  conveyance  of  the  tax  title 
from  Jerome  Powell  and  by  the  terms  of  which  he  was  legally 
bound  to  pay  the  taxes  of  1890  and  1891,  for  which  the  lands 
had  been  sold,  and  under  which  sale  the  defendant  now  claims 
title. 

12.  That  the  assessors  of  Jones  Township,  Elk  County,  in 
making  the  assessments  for  the  years  1890  and  1891  of  the 
lands  described  in  the  writ,  knew  at  the  time  of  making  such 
assessments  that  the  gas,  coal,  iron  and  petroleum  in  said  lands 
had  been  severed  into  a  separate  estate,  and  were  not  then 
owned  by  Hamlin  &  Gilpin,  and  were  not  valued  in  the  assess- 
ment to  them. 

CONCLUSIONS  OP  LAW. 

By  the  act  of  March  8, 1806,  it  is  made  the  duty  of  the  holder 
of  lands  to  give  the  commissioners  a  description  of  the  un- 
seated lands  held  by  him:  Williston  v.  Colkett,  9  Pa.  38. 
And  when  the  mineral  rights  were  severed  from  the  surface 
rights  the  plaintiffs  should  have  given  notice  of  this  fact  to 
the  commissioners  or  to  the  assessor.  It  was  also  their  duty 
to  give  the  county  commissioners  a  description  of  their  lands 
as  conveyed  by  courses  and  distances  if  they  desired  to  have 
them  assessed  as  a  whole.  The  tax  laws  as  to  unseated  lands 
treat  them  entirely  in  reference  to  the  original  warrants  when 
not  otherwise  directed  by  the  owners.  Parts  of  distinct  war- 
rants united  in  fact  by  purchase  may  be  returned  and  assessed 
by  whatever  designation  the  owner  may  choose,  and  be  held 
and  taxed  as  a  unit.  But  in  order  to  accomplish  this  it  would 
be  the  duty  of  the  owner  to  furnish  the  taxing  oflBcers  with  a 
proper  description  in  order  that  they  may  be  assessed  and  taxed 
as  a  unit :  Haft  v.  Gephart,  65  Pa.  510. 

Having  failed  to  furnish  the  commissioners  with  a  description 
of  tlieir  lands  by  metes  and  bounds  it  was  entirely  proper  for 
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the  assessor  to  assess  them  by  the  surveys  on  the  warrants. 
The  record  of  the  deed  creating  a  separate  estate  in  the  min- 
erals would  not  be  notice  to  the  assessor  or  the  commissioners 
as  tliey  were  not  bound  to  search  or  examine  the  records.  The 
covenants  contained  in  the  contract  made  by  Hamlin  &  Gilpin 
with  Hyde  &  Thayer  of  March  20,  1889,  and  in  the  deed  from 
Hamlin  &  Gilpin  to  O.  B.  Lay  dated  November  7,  1889,  and 
the  deed  from  O.  B.  Lay  to  M.  S.  Kline  dated  December  1, 
1892,  to  pay  the  taxes  assessed  against  the  said  lands  for  the 
years  1890  and  1891  were  personal  covenants.  There  is  no 
obligation  existing  by  reason  of  these  covenants  which  imposes 
upon  the  grantees  in  these  several  conveyances  the  duty  of 
paying  the  taxes  on  both  estates,  surface  and  minerals.  The 
evident  intent  and  purpose  of  these  covenants  was  to  prevent 
a  sale  of  the  surface  on  which  the  timber  was  growing  that 
was  sold  by  the  conveyance  to  Hamlin  &  Gilpin.  There  was 
nothing  in  the  agreement  by  Hamlin  &  Gilpin  nor  in  the  cove- 
nants contained  therein  which  obligated  Hamlin  &  Gilpin  to 
pay  any  other  taxes  than  those  that  would  protect  Hyde  & 
Thayer  in  the  possession  of  the  timber  under  their  contract. 
The  same  may  be  said  of  the  provisions  and  reservations  on 
the  part  of  the  grantor  contamed  in  the  deed  from  Hamlin  & 
Gilpin  to  O.  B.  Lay  and  from  O.  B.  Lay  to  M.  S.  Kline.  They 
were  for  the  protection  of  the  title  conveyed  which  only  pre- 
tended to  cover  the  surface  exclusive  of  the  minerals.  Lay's 
deed  was  executed  and  delivered  long  after  the  surface  and 
minerals  had  been  sepai-ated  and  the  two  estates  created.  There 
was  no  privity  nor  any  contractual  relation  existing  between 
Kline  and  the  plaintiffs  in  this  case.  The  plaintiffs  were 
strangers  to  all  these  agreements  and  covenants.  Nor  is  there 
such  a  fiduciary  relation  existing  between  the  owner  of  the 
mineral  rights  and  the  owner  of  the  surface  rights  which  will 
prevent  one  from  buying  the  estate  of  the  other  at  a  tax  sale. 

"  The  owner  of  mineml  rights  holding  by  virtue  of  a  reserva- 
tion in  a  deed  is  neither  a  tenant  in  common,  nor  a  joint  tenant 
with  the  owner  of  the  surface;  each  has  a  separate  estate; 
each  is  separately  subject  to  taxation,  and  there  is  no  equity 
growing  out  of  the  relation  which  they  bear  to  each  other  which 
will  prevent  one  from  buying  the  estate  of  the  other  at  a  tax 
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Bale : "  H.  B.  Powell  and  J.  F.  Powell,  Appellants,  v.  John 
Lantzy  and  The  Blubaker  Coal  Company,  173  Pa.  548. 

The  plaintiffs  request  the  court  to  find  the  following  conclu- 
sions of  law : 

1.  That  the  conveyance  from  Hutchinson  et  al.  to  Hamlin 
&  Gilpin  dated  February  18,  1888,  by  reserving  the  gas,  coal, 
iron  and  petroleum,  etc,  created  in  the  grantors  a  separate  legal 
estate  in  such  gas,  coal,  iron,  petroleum  and  rights  reserved, 
which  separate  legal  estate  was  and  is  the  subject  of  distinct 
ownership  and  separate  taxation.  An9wer:  This  request  is 
affirmed. 

2.  That  the  separate  and  distinct  estate  so  created  by  the 
reservation  in  the  deed  from  Hutchinson  et  al.,  to  Hamlin  & 
Gilpin  of  February  13,  1883,  not  having  been  assessed  for  the 
purpose  of  taxation  and  not  having  been  returned  for  unpaid 
taxes,  and  not  having  been  advertised  for  sale  by  the  treasurer 
of  Elk  county,  no  title  to  the  same  passed  under  the  deeds  from 
the  treasurer  of  Elk  county  to  Jerome  Powell,  under  date  of 
July  2,  1892,  for  the  lands  assessed  to  Hamlin  &  Gilpin  and 
sold  to  Jerome  Powell.     Answer :  This  request  is  refused. 

3.  That  the  sale  by  the  treasurer  of  Elk  county  on  July  2, 
1892,  and  his  deeds  to  Jerome  Powell  in  pursuance  thereof, 
conveyed  no  title  whatever  to  the  reserved  estate  in  the  gas, 
coal,  iron,  petroleum  and  rights  and  interest  reserved,  in  the 
lands  described  in  the  plaintiffs'  writ,  which  estate  was  created 
by  reservation  in  deed  by  Collins  et  al.,  to  Hamlin  &  Gilpin  of 
February  13,  1883.     Answer :  This  request  is  refused. 

4.  That  the  lands  described  in  plaintiffs'  writ  having  been 
conveyed  by  the  deed  of  February  13,  1883,  and  by  the  Hyde 
&  Thayer  contract  of  March  20,  1889,  and  by  deed  to  O.  B. 
Lay  of  November  7,  1889  (all  of  which  are  in  evidence  in  this 
case),  as  an  entirety  by  metes  and  bounds,  and  the  same  having 
been  treated  by  the  owners  as  an  entirety,  a  seating  of  any  part 
is  in  law  a  seating  of  the  whole  of  said  lands.  Aniwer :  Re- 
fused. 

7.  That  the  defendant,  M.  S.  Kline,  being  under  legal  obli- 
gation through  his  covenant  to  pay  the  taxes  on  these  lands  is 
estopped  from  obtaining  title  thereto  through  a  tax  sale,  which 
became  effective  only  by  reason  of  his  failure  to  perform  his 
covenant;  especially  it  appearing  from  the  evidence  that  he 


Digiti 


ized  by  Google 


HUTCHINSON  v.  KLINE.  671 

1901.]  Opinion  of  Ck)urt  below— Arguments. 

had  in  his  hands  the  money  furnished  by  O.  B.  Lay  with  which 
to  pay  the  same  fully  nineteen  months  before  the  time  for  re- 
demption expired,  he  is  estopped  from  claiming  title  to  said 
lands  as  against  any  person  having  any  beneficial  interest 
therein.    Answer:  Refused. 

9.  That  said  M.  S.  Kline  being  by  covenant  bound  to  pay 
the  taxes  and  all  penalties  accrued  thereon,  with  means  fur- 
nished him  by  Lay,  his  purchase  from  Jerome  Powell  was  merely 
a  carrying  out  of  his  covenant  by  a  payment  of  the  taxes,  and 
inured  to  the  benefit  of  the  plaintiffs  who  were  beneficially  in- 
terested in  the  lands.     Answer :  Refused. 

It  is  therefore  ordered  that  unless  exceptions  are  filed  within 
thirty  days  after  the  prothonotary  has  given  notice  to  the  plain- 
tiffs and  defendant  of  the  filing  of  this  opinion  and  decision 
that  judgment  shall  be  entered  in  &kvor  of  the  defendant  for 
the  land  described  in  the  writ. 

Judgment  was  subsequently  entered  for  defendant. 

Error  assigned  was  in  entering  judgment  for  defendant. 

Q-eorge  A,  Berry  and  E.  H.  Hanson^  with  them  John  G.  John- 
son^  E.  R.  Mayoy  (?.  B.  Mayo  and  B.  L.  Edgett^  for  appellants. 
— The  reservation  of  the  oil,  gas  and  minerals  did  not  make  the 
owners  of  such  gas,  oil  and  minerals,  tenants  in  common  or 
joint  owners  with  the  owners  of  the  surface ;  each  owned  a 
separate  estate  in  the  land :  Powell  v.  Lantzy,  173  Pa.  543 ; 
Neill  V.  Lacy,  110  Pa.  294 ;  Sanderson  v.  Scranton,  105  Pa. 
474 ;  Logan  v.  Washington  Co.,  29  Pa.  873 ;  Irwin  v.  Bank  of 
U.  S.,  1  Pa.  349 ;  Lillibridge  v.  Lackawanna  Coal  Co.,  143  Pa. 
293;  Chartiers  Block  Coal  Co.  v.  Mellon,  152  Pa.  295;  Ber- 
wind  White  Coal  Mining  Co.  v.  Clearfield  Co.,  18  Pa.  C.  C. 
R.  545. 

The  defendant  without  cost  to  himself  and  in  violation  of 
his  covenant  with  Lay  should  not  now  be  allowed  to  gain  a 
valuable  estate  in  these  lands  as  against  any  one  interested 
therein :  Chambers  v.  Wilson,  2  Watts,  495 ;  Black  on  Tax 
Titles,  sec.  273 ;  Coxe  v.  Wolcott,  27  Pa.  154 ;  Coxe  v.  Sart- 
well,  21  Pa.  480;  Orr  v.  Cunningham,  4  W.  &  S.  294;  Laird 
V.  Hiester,  24  Pa.  452 ;  Yocum  v.  Zahner,  162  Pa.  468 ;  Blood 
V.  Crew  Levick  Co.,  177  Pa.  606 ;  Hall  v.  Westcott,  5  Atl. 
Repr.  629 ;  Laton  v.  Balcom,  6  Atl.  Repr.  37. 
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We  claim  with  confidence  that  the  proven  facts  in  this  case, 
as  to  the  use,  occupancy,  buildings  and  residence  upon  the 
tract  in  question  were  sufficient  to  stamp  it  as  seated  land,  if 
not  the  whole  tract,  then  at  least  that  part  of  it  embraced  in 
warrants  Nos.  3232  and  3251 :  Skinner  v.  McAlister,  18  W.  N. 
C.  324 ;  Arthurs  v.  King,  84  Pa.  525 ;  Arthurs  v.  King,  95  Pa. 
167 ;  Brown  v.  Day,  78  Pa.  129 ;  Stokely  v.  Boner,  10  Serg.  & 
Rawle,  254 ;  Kennedy  v.  Daily,  6  Watts,  269 ;  Watson  v.  David- 
son, 87  Pa.  270 ;  Lackawanna  Iron  &  Coal  Co.  v.  Fales,  66  Pa. 
91 ;  Harbeson  v.  Jack,  2  Watts,  124. 

4^.  P.  Wolverton^  with  him  Fred  H,  Eli/,  for  appellee.— The 
land  was  unseated :  Stoetzel  v.  Jackson,  105  Pa.  662 ;  Everhart 
V.  Dolph,  133  Pa.  628 ;  Heft  v.  Gephart,  65  Pa.  510 ;  Watson 
V.  Davidson,  87  Pa.  270 ;  Murray  v.  Guilford,  8  Watts,  548 ; 
Greenough  v.  Fulton  Coal  Co.,  74  Pa.  486 ;  George  v.  Messin- 
ger,  73  Pa.  422 ;  Earley  v.  Euwer,  102  Pa.  338 ;  Hathaway  v. 
Elsbree,  54  Pa.  503 ;  Holloway  v.  Jones,  143  Pa.  569 ;  Gibson 
v.  Bobbins,  9  Watts,  156 ;  Wallace  v.  Scott,  7  W.  &  S.  248 ; 
Milliken  V.  Benedict,  8  Pa.  175;  Ellis  v.  Hall,  19  Pa.  292; 
Lackawanna  Iron  &  Coal  Co.  v.  Fales,  56  Pa.  98 :  Mc Arthur 
V.  Kitchen,  77  Pa.  62. 

There  was  no  trust  relation  between  plaintiffs  and  defendant: 
4  Kent's  Commentaries,  *473 ;  Lewis  v.  Robinson,  10  Watts, 
354 ;  Coxe  v.  Gibson  &  Hathaway,  27  Pa.  160 ;  Brickell  v. 
Earley,  115  Pa.  473;  Bickel's  App.,  86  Pa.  204;  Cross's  App., 
97  Pa.  471 ;  Blyholder  v.  Gilson,  18  Pa.  134 ;  McVay  v.  Mc- 
Vay,  10  Atl.  Repr.  178;  Jackson's  App.,  8  Atl.  Repr.  870; 
Silliman  v.  Haas,  151  Pa.  52;  Martin  v.  Baird,  175  Pa.  540; 
Hoover  v.  Hoover,  129  Pa.  201 ;  McKean  &  Elk  Land  and 
Imp.  Co.  V.  Clay,  149  Pa.  277. 

Per  Cubiam,  May  27, 1901 : 

This  judgment  is  affirmed  on  the  opinion  of  the  learned  judge 
below. 
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Mam's  Estate. 

Executors  and  admin%straU>r$^Righl  of  administrcUor  to  finish  eontraet 
—Wages, 

An  administrator  is  vested  with  a  sound  discretion  as  to  whether  or  not 
he  will  complete  building  contracts  of  an  executory  character,  and  if  he 
acts  as  a  cautious  and  prudent  man  would  act  under  similar  circumstances, 
and  in  good  faith,  he  will  not  be  surcharged,  although  the  consequence  may 
be  bad. 

If  the  administrator  proceeds  to  complete  such  contracts,  he  becomes 
personally  liable  for  all  debts  contracted  after  the  death  of  the  decedent, 
with  the  light  of  recourse  to  such  estate  of  the  decedent  as  was  embarked 
in  such  business,  but  such  recourse  cannot  affect  the  liens  of  the  debts  con- 
tracted by  the  decedent  in  his  lifetime. 

Where  an  administrator  continues  a  building  contract  of  a  decedent,  and 
the  amount  of  the  decedent's  debts  at  the  time  of  his  decease  exceeds  the 
amount  to  be  distributed,  the  debts  contracted  by  the  administrator  cannot 
be  paid  out  of  the  fund,  and  this  applies  to  wages  claims  as  well  as  to  or- 
dinary debts. 

Argued  March  11, 1901.  Appeal,  No.  122,  Jan.  T.,  1901,  by 
Charles  Weston  &  Son,  from  decree  of  O.  C.  Northampton  Co., 
dismiising  exceptions  to  auditor's  report  in  the  estate  of  John 
Stewart  Allam,  deceased.  Before  McCollum,  C.  J.,  MrrcH- 
SLL,  FsLL,  Bbown  and  Mestbezat,  J  J.    Affirmed. 

Exceptions  to  auditor's  report 

The  material  portion  of  the  report  of  H.  J.  Steel,  Esq.,  au- 
ditor, was  as  follows : 

Nearly  all  the  remaining  items  objected  to  upon  the  credit  side 
of  the  account  raise  but  a  single  question,  whether  the  admin- 
istrator of  an  estate,  such  as  this,  has  the  right  to  complete  the 
unfinished  contracts  of  the  decedent  ?  Under  the  peculiar  facts 
of  this  case  this  is  a  question  of  no  little  difficulty.  The  dece- 
dent was  probably  the  largest  building  contractor  in  the  commun- 
ity in  which  he  lived.  At  the  time  of  his  death  he  had  in  his 
employ  about  sixty  men,  most  of  whom  were  engaged  in  the 
planing  mill.  As  already  shown,  he  had  entered  into  about  a 
dozen  building  contracts,  all  but  one  of  which  were  in  writing 
and  unfinished  at  the  time  of  his  death.     These  contracts  had 
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all  been  commenced  and  were  in  various  stages  of  completion  at 
the  time  of  his  decease.  There  was  also  on  hand  a  large  quan- 
tity of  lumber  and  mill  work  partly  completed.  His  estate  was 
largely  insolvent,  a  fact  which  must  have  been  known  to  the  ad- 
ministrator or  could  easily  have  been  ascertained  by  him,  for 
he  was  the  only  child  of  the  decedent  and  familiar  with  his  af- 
fairs.    He  testified  as  follows : 

"  Q.  In  a  general  way,  what  did  his  estate  consist  of?  A.  He 
had  a  planing  mill  here  in  South  Bethlehem.  Q.  Brickyard 
and  other  real  estate?  A.  Yes,  sir.  Q.  He  had  considerable 
stock  of  lumber?  A.  Yes,  sir.  Q.  He  had  a  number  of  con- 
tracts on  hand  not  yet  completed  ?  A.  Yes,  sir.  Q.  After  you 
took  out  letters  of  administration  you  employed  Mr.  Brodhead 
as  your  counsel  ?  A.  Yes,  sir.  Q.  Did  you  then  consider  the 
question  whether  or  not  to  continue  the  completion  of  the  con- 
tracts? A.  Yes,  sir.  Q.  What  were  you  advised  by  Mr.  Brod- 
head at  that  time  ?  A.  To  complete  the  contracts.  Q.  In  your 
judgment  at  that  time  was  it  for  the  interest  of  the  estate  to 
finish  the  contracts  ?     A.  I  thought  so." 

This  testimony  was  not  in  any  way  contradicted.  It  there- 
fore appears  that  at  the  time  when  the  completion  of  these  con- 
tracts were  undertaken  the  administrator  acted  under  the  advice 
of  counsel  and  what  he  thought  was  for  the  interest  of  the  estate. 
The  work  upon  the  completion  of  these  contracts  was  com- 
menced immediately  after  the  death  of  the  decedent,  about 
August  26  to  November  14,  following.  On  November  5,  the 
administrator  addressed  a  circular  to  the  creditors  of  the  estate, 
in  which  he  stated  that  "  according  to  decedent's  estimate,  and  in 
my  opinion,  it  would  be  to  the  benefit  of  the  estate  to  complete 
these  contracts."  The  creditors  met  on  November  12,  and  unani- 
mously concluded  to  stop  the  work.  Under  these  circumstances 
were  these  unfinished  contracts  executory  and  binding  upon  the 
estate  of  the  decedent,  and  did  the  administrator  have  the  right 
to  complete  them  ? 

In  Peries  v.  Aycinena,  3  W.  &  S.  64,  it  was  held  that  a  suit 
by  an  executor  to  recover  compensation  for  services  rendered 
by  the  testator  in  his  lifetime  as  attorney  for  the  defendant  and 
afterwards  by  the  executor  as  attorney  in  completing  the  same 
business  would  be  sustained.  In  the  course  of  the  opinion  Jus- 
tice RoGBBS  said :  *'  Is  there  any  authority  to  show  that  exeo- 
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utors  may  not  carry  on  a  testator's  business  ?  Or  that  they  shall 
not  go  on  to  complete  his  contracts  to  a  reasonable  extent? 
Many  familiar  instances  might  be  suggested  in  which  the  half 
executed  work  of  a  testator  ought  to  be  finished  for  the  sake 
of  his  estate  through  the  medium  of  his  executors.''  He  then 
cites  with  approval  a  number  of  English  authorities  upon  the 
subject.  In  Dickinson  y.  Calahan's  Administrators,  19  Pa.  227, 
it  appeared  that  one  party,  a  lumber  manufacturer,  agreed  to 
sell  to  the  other,  a  lumber  merchant,  all  the  lumber  to  be  sawed 
at  his  mill  during  five  years,  and  before  that  time  both  parties 
died.  The  court  held  the  contract  to  be  personal  and  dissolved 
by  the  death  of  the  parties.  In  the  course  of  the  opinion  Justice 
LowRiE  says :  '*  We  are  then  without  any  well  defined  rule 
of  law  directly  applicable  to  thb  case,  and  are  therefore  under 
the  necessity  of  deducing  the  rule  for  ourselves.  The  elements 
from  which  this  deduction  is  to  be  made  are  the  contract  itself, 
the  ordinary  principles  and  experience  of  human  conduct,  the 
decisions  in  analogous  cases,  and  the  nature  of  the  office  of  ad- 
ministrator. 

We  repeat  the  question :  Does  such  a  contract  establish  any- 
thing more  than  a  personal  relation  between  the  parties  ?  -  This 
is  a  mere  question  of  the  construction,  depending  upon  the  in- 
tention of  the  parties :  (Hob.  9 ;  Yelv.  9 ;  Cro.  Jac.  282 ;  1 
Bing.  225 ;  8  Eng.  C.  L.  R.  307),  unless  the  intention  be  such 
as  the  law  will  not  enforce.  Is  it  probable  that  either  party  in- 
tended to  bind  his  executors  or  administrators  to  such  a  rela- 
tion ?  The  contract  does  not  say  so,  and  we  think  it  does  not 
mean  it ;  for  it  would  involve  the  intention  that  the  adminis- 
trators of  the  one  shall  be  lumber  merchants  and  those  of  the 
other  sawyers.  The  character  of  the  contract  demands  not  such 
a  construction ;  for  each  delivery  under  it  is  necessarily  of  com- 
plete and  independent  articles,  and  each  delivery  was  to  be  at 
once  a  finished  work  on  each  side.  There  may  be  cases  when 
it  is  necessary  that  the  executor  or  administrator  shall  complete 
a  work  already  begun  by  the  decedent,  and  then  they  may  re- 
cover in  their  representative  character :  1  Crompt.  &  Mees.  408 ; 
8  Mees.  &  W.  350 ;  2  Mees.  &  W.  190 ;  8  W.  &  S.  72.  But 
here  every  act  of  both  parties  was  complete  in  itself.  From  the 
contract  itself,  and  from  the  ordinary  principles  of  human  con- 
duct, we  infer  that  neither  party  intended  the  relation  to  sur- 
vive." 
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It  will  be  noticed  that  the  contract  here  construed  did  not 
specifically  bind  executors  or  administrators,  and  each  delivery 
of  lumber  was  of  complete  and  independent  articles,  and  wiis  to 
be  at  once  a  finished  work  on  each  side.  Here,  however,  many 
of  the  contracts  specifically  bound  the  executors  or  administr.i- 
tors  of  the  parties  and  were  entire  contracts.  They  stipulated 
for  the  payment  of  gross  sums,  and  all  related  to  the  erection  of 
buildings  and  furnishing  of  mill  work.  From  their  nature 
these  contracts  were  not  sevemble,  and  must  have  been  intended 
to  survive  by  the  parties.  Another  element  of  deduction  men- 
tioned by  Justice  Lowrie  is  "  the  decisions  in  analogous  cases." 
In  Williams  on  Executors,  *1794,  the  author  summarizes  the 
decisions  as  follows : 

**  It  must  be  observed  that  when  the  law  speaks  of  executors 
not  carrying  on  the  business  of  their  testator,  it  means  that 
they  are  not  to  buy  and  sell.  There  are  many  cases  when  exec- 
utors not  only  may,  but  are  bound,  to  continue  the  business  to  a 
certain  extent.  Then  if  a  party  contracts  for  himself  and  his 
executors  to  build  a  house  and  dies,  the  executors  must  go  on 
or  they  will  be  liable  in  damages  for  not  completing  the  work. 
So  if  a  party  engages  to  build  a  house  and  dies  after  having 
procured  all  the  necessary  materials,  it  should  seem  that  his 
executors  ought  to  complete  the  work  and  not  dispose  of  the 
materials  at  a  loss  to  the  estate.  Again,  if  a  bookseller  under- 
takes to  publish  a  work  in  parts  and  before  the  completion  he 
dies,  a  subscriber  has  a  claim  upon  the  estate  to  complete  the 
work,  for  otherwise  these  parts  which  he  has  purehased  upon 
the  faith  of  the  work  being  completed  are  useless.  So  if  a  man 
makes  half  a  wheelbarrow  or  half  a  pair  of  shoes  and  dies  the 
executors  may  complete  them,  and  they  are  not  bound  to  sacri- 
fice the  property  of  their  testator  by  selling  articles  in  an  im- 
perfect state.  So  if  a  deceased  died  possessed  of  a  manufactory, 
his  executor,  it  should  seem,  would  be  justified  in  continuing 
the  works  for  a  reasonable  time  if  this  would  be  requisite  to 
selling  the  manufactory  and  premises  to  advantage,  and  they 
will  not,  at  least,  in  equity,  be  charged  with  any  loss  sustained 
in  employing  the  assets  in  so  continuing  the  trade  if  they  act 
bona  fide  and  according  to  their  best  judgment." 

In  Dougherty  v.  Stephenson,  20  Pa.  210,  a  case  where  the 
plaintiff  had  agreed  with  the  decedent  to  permit  him  to  mine 
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4,000  tons  of  iron  ore  at  a  certain  price  per  ton/ and  very  little 
ore  had  been  taken  out  at  the  time  of  the  decedent's  death, 
Black,  C.  J.,  said :  "  We  think  the  executors  had  a  right  to 
determine  whether  the  remainder  of  the  work  should  be  done 
or  not." 

While  the  decisions  in  this  state  do  not  clearly  define  the 
distinction  between  executory  contracts  of  a  decedent  which 
survive  to  his  legal  representatives  and  those  which  do  not,  yet 
the  rule  above  recognized  seems  to  be  sufficiently  clear  for  the 
present  puiposes.  All  of  these  contracts  were  entire,  were 
partly  performed  at  his  death,  some  expressly  bound  his  legal 
representatives,  and  from  the  decisions  in  analogous  cases  and 
the  conduct  of  the  parties,  it  is  reasonable  to  believe  they  in- 
tended the  relation  to  survive. 

But  the  question  as  to  whether  or  not  the  administrator  shall 
proceed  to  complete  the  contracts  is  an  entirely  different  one, 
and  necessarily  is  largely  left  to  his  discretion.  He  is  best 
fitted  to  judge  for  himself  as  to  his  capacity  for  the  work  and 
his  ability  to  continue  it  so  as  to  enhance  the  value  of  the  <estate. 
In  doing  so  he  should  act  with  the  caution  and  prudence  of  a 
man  in  the  control  of  his  private  affairs.  It  is  always  much 
the  safer  rule  for  an  administrator  to  immediately  convert  the 
assets  of  the  decedent  into  money.  But  this  is  not  always 
practicable  nor  always  to  the  best  interest  of  the  estate.  The 
true  rule  of  action  for  trustees  so  situated  was  thus  stated  by 
Master  of  the  Rolls,  Romilly,  in  Collinson  v.  Lister,  20  Beavan^ 
356: 

'^  The  acts  which  an  executor  in  the  absence  of  any  directions 
contained  in  the  will  can  do  or  ought  to  do  for  the  purpose  of 
completing  or  rendering  available  the  contracts  or  property  of 
the  testator,  depend  so  much  upon  the  peculiar  circumstances 
of  each  case  that  I  find  it  difficult  to  state  with  distinctness  any 
proposition  which  shall  lay  down  a  principle  applicable  to  all 
cases*  Some  points,  however,  are  settled ;  thus  it  is  clear  that 
an  executor  cannot  carry  on  the  trade  of  the  testator,  except 
for  the  mere  purpose  of  winding  it  up.  But  the  executor  may, 
and  in  some  cases  \a  bound  to,  complete  contracts  entered  into 
by  his  testator,  and  the  instance  of  a  testator  who  had  con- 
tracted to  build  a  house  and  had  died,  having  provided  the 
siaterials  and  half  completed  the  work,  was  cited  and  relied  on 
Vol.  oxcix— 87 
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at  ttie  bar  (Marshall  y.  Broadhurst,  1  Cr.  &  J.  408),  as  an  un- 
doubted instance,  where  the  executor's  duty  would  be  to  com- 
plete the  imperfect  work.  Mr.  Toller  also  in  his  book  on  Execu- 
tors, 487,  mentions  a  case  where  the  testator,  carrying  on  the 
business  of  a  wine  cooper,  had  left  a  stock  of  wines  which  could 
not  have  been  advantageously  sold  unless  the  executor  had  pur- 
chased other  wines  for  the  purpose  of  refining  the  old  stock, 
and  which  act  was  held  not  to  constitute  him  a  trader,  but  to 
have  been  done  in  due  discharge  of  his  duty  as  executor.  If  a 
testator  had  advanced  money  on  a  mortgage  of  a  property,  either 
originally  insufficient  to  pay  the  amount  or  which  had  become 
so  by  some  subsequent  accident,  and  the  owner  of  that  prop- 
erty (the  mortgagor),  had  applied  to  the  executor  for  a  further 
advance,- stating  with  truth  that  the  outlay  of  this  further  money 
would  render  the  property  sufficient  to  pay  both  charges,  I 
know  of  no  case  or  principle  which  would  preclude  an  executor 
from  advancing  such  further  sum  out  of  the  assets  of  the  tes- 
tator in  order  to  render  the  property  capable  of  paying  the 
original  mortgage,  which  without  such  expenditure  would  not 
have  been  possible ;  and  it  would,  I  think,  be  dangerous  to  lay 
down  any  rule  which  would  prevent  the  executor  from  exercis- 
ing a  bona  fide  discretion  in  any  such  case,  or  even  to  charge 
him  with  a  devastiivit  in  case  the  result  should  disappoint  his 
expectations.  But  if  a  loss  should  be  the  result  it  appears  to 
me  to  be  a  necessary  preliminary  condition  before  such  advances 
could  be  allowed  him  in  taking  his  accounts  that  he  should 
have  carefully  investigated  the  probabilities  of  success  before 
he  advanced  the  money  of  his  cestui  que  trust  for  any  such 
purpose." 

In  Garrett  v.  Noble,  6  Simons,  504,  the  testator  directed  his 
executors,  with  all  convenient  speed,  after  his  decease,  to  call 
in  and  convert  into  money  all  his  personal  estate.  The  execu- 
tors continued  working  the  mills  of  the  decedent  and  finished 
some  unexecuted  agreements,  and  upon  a  bill  of  surcharge  for 
so  doing  the  vice  chancellor  said :  "  The  rule  of  the  law  is  that 
where  trustees  bona  fide  exert  themselves  to  discharge  their 
duty  and  merely  commit  an  error  in  judgment,  unless  there  is 
a  plain  violation  of  the  trust,  they  will  not  be  visited  severely- 
The  fair  exercise  of  their  judgment  is  a  protection  to  them,  al- 
though the  consequence  may  be  bad.     Here,  in  the  first  instance, 
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there  was  a  diflftculty,  and  they  set  themselves  to  cope  with  it 
as  well  as  they  could."  In  Derbyshire's  Estate,  81  Pa.  18,  it 
appeared  that  a  shipbuilder  contracted  to  build  a  vessel,  to  be 
paid  for  in  instalments  as  the  work  progressed;  the  builder 
died,  payments  having  been  made  on  her;  she  was  appraised 
at  the  amount  which  had  been  paid.  The  executors  having  no 
funds,  the  vessel  being  subject  to  liens,  and  there  being  doubt 
as  to  the  title  a  purchaser  would  take,  with  other  circumstances 
rendering  it  uncertain  whether  more  than  a  small  amount  would 
be  realized  from  a  sale,  under  the  advice  of  counsel  the  exec- 
utor delivered  the  vessel  to  the  persons  for  whom  it  was  being 
built  and  took  credit  for  the  amount  of  the  appraisement  in  his 
account.  Upon  exceptions  to  surcharge  the  executors  the  Su- 
preme Court  in  a  per  curiam  said :  "  The  insolvency  of  the 
builder,  the  want  of  funds  to  complete  the  large  payments  made 
by  the  parties  contracting  for  the  vessel,  the  necessity  for  con- 
tinued control  of  the  shipyard,  the  responsibility  necessarily 
incurred  by  the  executor  in  the  undertaking  to  finish  the  vessel, 
and  the  uncertainty  of  price  a  public  sale  would  bring,  all  united 
to  make  it  a  case  of  great  uncertainty  and  doubt  as  to  what 
would  be  the  course  to  be  pursued,,  which  would  be  for  the  best 
interests  of  the  estate.  In  this  state  of  the  case,  the  executor 
having  acted  under  the  advice  of  counsel,  and  upon  the  opinion 
and  advice  of  a  large  number  of  the  creditors  of  the  estate 
(which  was  insolvent),  it  would  be  a  harsh  judgment  to  visit 
the  executor  with  a  surcharge,  because  he  had  not  offered  the 
unfinished  hulk  at  public  sale."  See  also  Bowker's  Estate,  5 
W.  N.  C.  493. 

Again,  it  is  well  settled  that  in  an  agreement  of  co-partner- 
ship or  a  last  will  and  testament  a  binding  direction  may  be 
given  to  continue  the  business  of  partnership  of  the  decedent 
after  death  the  same  as  before.  And  so  much  of  the  dece- 
dent's estate  as  is  invested  in  the  business  will  pass  into  the 
hands  of  those  to  whom  it  is  given  by  the  law,  clogged  by  the 
liabilities  thus  placed  upon  it  by  its  former  owner.  These 
principles  are  well  settled,  both  in  our  own  state  and  else- 
where :  Gratz  v.  Bayard,  11  S.  &  R.  41 ;  Laughlin  v.  Lorenz, 
48  Pa.  275 ;  Wilcox  v.  Derickson,  168  Pa.  831 ;  17  Am.  & 
Eng.  Ency.  of  Law,  1134. 

If  a  testator  in  his  last  will  and  testament,  or  a  partner  in 
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his  articles  of  co-partnership  can  bind  his  estate  for  the  continu- 
ance of  his  business,  it  is  difficult  to  see  in  principle  why  this 
cannot  be  done  in  an  executory  contract  as  well,  which  is  not 
personal  to  the  decedent,  but  which  could  be  carried  out  as 
well  by  persons  in  his  employ  at  the  time  of  his  death :  Wil- 
liams on  Executoi-s,  ♦1792. 

The  principle  to  be  deduced  from  these  authorities  seems  to 
be  that  the  administrator  was  vested  with  a  sound  discretion 
as  to  whether  or  not  he  would  complete  these  contracts ;  and  if 
be  acted  as  a  cautious  and  prudent  man  would  act  under  sim- 
ilar circumstances  and  in  good  faith,  he  will  not  be  surcharged, 
although  the  consequence  may  be  bad.  He  was  a  son  of  the 
decedent,  connected  with  him  in  the  conduct  of  the  business, 
and  testified  that  he  thought  it  to  the  best  interest  of  all  to 
complete  these  contracts.  Some  creditors  seemed  to  join  in 
this  view  at  this  time.  There  is  no  proof  of  any  personal  gain 
to  him  from  his  conduct  of  the  business.  The  one  circum- 
stance that  gave  rise  to  the  greatest  feeling  against  him  was 
the  sale  of  the  personal  property  in  September  to  A.  F.  Peai^ 
son,  who  was  employed  by  him  at  the  time,  and  their  joint 
conduct  of  the  business  for  some  time  afterwards.  This  sale 
took  place  September  29,  and  the  price  bid  was  but  $477,  a 
grossly  inadequate  sum.  Practically  the  same  property  was 
afterwards  sold  for  over  $6,000,  but  there  is  no  affirmative  evi- 
dence of  collusion,  and  both  Pearson  and  Allam  deny  it  Up- 
on its  face  it  was  an  extremely  suspicious  transaction.  The 
day  of  sale,  however,  was  rainy  and  disagreeable,  and  but  fif- 
teen or  twenty  persons  were  present.  It  was  duly  advertised, 
all  persons  were  given  a  fair  chance  to  bid,  and  Pearson  was 
the  highest  bidder.  In  Beeson  v.  Beeson,  9  Pa.  279,  it  was 
held  that  such  a  purchase  made  by  the  trustee  himself  through 
a  secret  agent  was  not  absolutely  void  in  the  absence  of  actual 
fraud.  At  most  it  would  be  but  constructive  fraud  which  would 
entitle  parties  in  interest  to  disaffirm  the  sale.  This  some 
creditors  did  in  a  petition  to  court,  and  about  two  montiis  after 
the  sale  Allam  himself  asked  the  court  to  set  aside  the  sale,  and 
to  this  Pearson  consented.  They  both  testified  that  they  turned 
over  all  property  and  accounts  without  any  personal  gain  to 
themselves,  and  this  same  property  was  afterwards  sold  at 
public  sale  for  over  $6,000.    The  property  at  the  time  of  the 
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last  sale  was  about  the  same  as  that  on  hand  at  the  time  of  the 
decedent's  death.  Under  these  circumstances  the  auditor,  from 
the  testimony  produced,  cannot  say  the  administrator  did  not 
act  in  good  faith.  In  Bowker's  Estate,  6  W.  N.  C.  496,  Judge 
Ashman,  in  a  similar  case,  said:  "In  determining  the  bona 
fides  of  the  executor's  conduct  one  circumstance  must  not  be 
overlooked.  He  continued  the  business  of  the  decedent  with 
the  double  dis^vantage  to  himself,  that  whatever  of  profit 
might  accrue  would  go  to  the  estate,  and.  that  as  to  losses  in- 
curred he  would  be  personally  liable  to  creditors  as  partner. 
And  this  although  he  carried  on  the  ti-ade  avowedly  as  execu- 
tor: Labouchere  v.  Tupper,  11  Moore's  P.  C.  198.  And  before 
committing  the  estate  to  any  hazard  he  took  the  advice  of  coun- 
sel and  acted  upon  it.  How  far  this  tended  to  lessen  his  lia- 
bility may  be  seen  in  McNair's  Appeal,  4  Rawle,  148,  and  NeflTs 
Appeal  and  Derbjrshire's  Appeal,  supra.  • 

"  It  has  already  been  stated  that  the  personal  property  sold 
and  included  in  the  account  was  about  the  same  in  value  as 
that  on  hand  at  the  time  of  the  decedent's  death.  Of  course, 
it  was  not  the  same  property,  for  the  administrator  had  used 
some  and  purchased  others.  The  fund  arising  from  the  sale 
of  this  property^  however,  is  about  all  the  account  shows  in 
hand  for  distribution.  It  therefore  becomes  a  primary  ques- 
tion whether  or  not  this  fund  is  liable  for  debts  contracted  by 
the  administrator  in  the  completion  of  the  decedent's  contracts. 
This  question  was  so  learnedly  discussed  in  a  somewhat  simi- 
ilar  case  by  the  late  Vice  Chancellor  Van  Fleet,  in  Ferry  v. 
Laible,  27  New  Jersey  Eq.  148,  that  but  little  could  be  added 
thereto.  He  there  said :  "  In  support  of  the  objection  of  want 
of  equity  it  is  said  that  where  a  testator  directs  his  executors 
to  continue  his  business  after  his  death  and  they  contract  debts 
in  its  prosecution,  the  primary  remedy  of  creditors  is  against 
the  executors  personally,  and  they  have  no  remedy  against  the 
assets  until  the  personal  remedy  is  exhausted,  unless  insolvency 
is  alleged.  This  view  seems  to  have  the  support  of  the  judg- 
ment of  Vice  Chancellor  Bacon,  in  Owen  v.  Delamere,  L.  R. 
15  Eq.  Cas.  189,  and  he  cites  the  judgment  of  Lord  Eldon  in 
Ex  parte  Garland,  10  Vesey,  120;  as  his  authority.  Lord  El- 
don's  opinion,  as  I  read  it,  gives  no  support  to  this  view,  but 
so  far  as  he  lays  down  any  rule  on  the  subject  of  the  order  of 
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liability,  declares  the  fund  or  property  embarked  in  trade  pri- 
marily answerable.  He  says:  "Creditors  whose  debts  have 
been  contracted  after  the  death  of  the  testator  have  the  whole 
fund  that  is  embarked  in  the  business,  and  in  addition  they 
have  the  personal  responsibility  of  the  individual  with  whom 
they  deal.  They  have  something  very  like  a  lien  upon  the 
estate  embarked  in  the  trade."  It  is  manifestly  just  that  so 
much  of  his  estate  as  the  testator  has  embarked  in  the  business 
shall  be  answerable  in  some  form  to  the  creditors  of  the  business. 
I  think  this  rule  may  be  fairly  deduced  from  the  cases  that  so 
much  and  no  more  of  the  testator's  assets  as  he  has  directed 
to  be  employed  in  the  continuance  of  his  business  after  his 
death,  with  the  accumulations  thereon,  shall  stand  charged  in 
equity  with  all  debts  properly  contracted  in  the  prosecution 
of  the  business :  Ex  parte  Garland,  supra ;  Ex  parte  Richard- 
son,  3  Madd.  138 ;  Thompson  v.  Andrews,  1  M.  &  K.  116 ; 
Cutbush  V.  Cutbush,  1  Beav.  185 ;  McNeillie  v.  Acton,  4  DeG. 
M.  &  G.  744.  There  can  be  no  doubt  that  on  payment  by  an 
executor  out  of  his  own  funds  of  a  judgment  recovered  against 
him  personally  for  a  debt  properly  incurred  by  him  in  the  busi- 
ness, he  would  be  entitled  to  reimbursement  out  of  the  trust 
property.  It  stands  pledged,  unquestionably,  for  the  ultimate 
discharge  of  all  debts  contracted  in  its  employment  according 
to  the  will  of  the  testator.  Vice  Chancellor  Bacon  concedes 
that  by  directing  a  continuance  of  the  trade  the  testator  has  cre- 
ated a  trust  estate  which  the  court  will  keep  separate  and  apply 
exclusively  to  the  purposes  of  the  trust:  Owen  v.  Delamere, 
supra.  Why  then  should  creditors  who  must  in  any  event  be 
paid  out  of  the  trust  property^  whether  it  be  regarded  as  pri- 
marily or  secondarily  liable,  be  put  to  this  circuity  of  action 
with  its  delays  and  useless  expense?  No  reason  of  policy  or 
convenience  was  shown  for  limiting  creditors  in  the  first  in- 
stance to  a  personal  remedy  against  the  executors,  and  in  the 
absence  of  a  binding  authority  constraining  me  to  adopt  that 
view,  I  tliink  the  demurrer  alleging  want  of  equity  should  be 
overruled." 

From  all  this  the  true  rule  seems  to  be  that  upon  the  death 
of  a  person  leaving  unfinished  building  contracts,  a  planing 
mill  and  unworked  material  on  hand,  the  legal  representative 
of  such  decedent  has  a  discretion  either  to  complete  such  con- 
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tracts  or  not,  as  he  may  deem  for  the  best  interest  of  the  estate. 
In  other  words,  he  may  exercise  his  election  as  to  whether  he 
will  complete  sucli  contracts  or  not,  and  if  he  elects  not  to  do  so 
the  business  will  be  wound  up  in  the  usual  way.  If,  on  the  other 
hand,  he  concludes  to  complete  such  contracts,  he  becomes 
personally  liable  for  all  debts  contracted  after  the  death  of  the 
decedent,  with  the  right  of  recourse  to  such  estate  of  the  dece- 
dent as  was  embarked  in  such  business.  '^  An  executor  or 
administrator  who  carries  on  his  decedent's  trade  is  personally 
liable  for  all  debts  contracted  by  himself  in  the  management 
of  the  concern.  If  expressly  authorized  to  carry  on  the  trade 
by  the  will,  or  otherwise  duly  empowered,  he  has  a  lien  for  his 
reimbursement  upon  such  assets  as  the  will  directs  to  be  em- 
ployed. Out  of  this  right  grows  an  equity  of  trade  creditors 
to  resort  to  this  fund  for  payment  after  exhausting  the  personal 
representative.  But  their  equity  is  dependent  upon  his  heir, 
and  unless  after  paying  their  debts  he  could  have  reimbursed 
himself  from  the  fund,  they  have  no  claim  on  it:"  7  Am.  & 
Eng.  Ency.  of  Law,  342.  The  position  of  an  administrator  in 
such  cases  is  a  hard  one  at  best.  If  the  business  is  prosperous 
he  can  derive  no  benefit  from  it ;  if  it  proves  disastrous  he  is 
personally  liable  for  all  loss  beyond  the  value  of  the  assets  em- 
barked in  the  venture.  His  position  is  one  of  pure  hazard, 
which  he  assumes  for  the  benefit  of  others  without  the  slightest 
possibility  of  advantage  to  himself:  Williams  on  Executors, 
*1791 ;  Ferry  v.  Laible,  27  N.  J.  Eq.  148. 

But  while  the  administrator  has  the  right  to  reimburse  him- 
self from  the  personal  property  of  the  decedent  employed  in 
the  business,  the  question  here  presented  is  whether  this  right 
exists  to  the  exclusion  of  debts  contracted  by  the  decedent  in 
his  lifetime?  In  Pennsylvania,  when  a  person  dies  all  his 
creditors  at  once  acquire  a  lien  upon  all  his  personal  property 
within  the  state,  and  the  law  commits  it  to  the  care  of  an  ad- 
ministrator or  executor  upon  the  express  trust  to  give  each  his 
due  according  to  law :  Horner  v.  Hasbrouck,  41  Pa.  169.  Was 
then  this  lien  of  the  general  creditors  at  death  subject  to  be  de- 
feated by  the  election  of  the  administrator  to  complete  these 
contracts  or  was  their  lien  superior  to  any  right  of  reimburse- 
ment by  the  administrator?  No  authority  has  been  cited  upon 
this  question^  and  the  auditor  has  been  unable  to  find  any  in 
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this  state.  Upon  principle,  however,  he  is  of  the  opinion  that 
debts  contracted  by  the  decedent  in  his  lifetime  are  the  superior 
lien.  These  debts  are  known,  or  ought  to  be  known,  by  tiie 
administrator  to  be  in  existence  at  the  time  of  the  decedent^s 
death,  and  his  election  to  complete  the  contracts  was  made 
with  this  knowledge.  His  right  to  reimbursement  in  thb  re- 
gard is  somewhat  similar  to  the  right  of  the  heir  to  inherit 
personal  property,  subject  to  be  defeated  by  those  who  were 
his  creditors  at  his  death.  This  seems  to  have  been  the  accepted 
view  in  the  analogous  case  of  a  direction  in  a  will  to  continue 
the  business  of  the  testator.  In  Lindley  on  Partnership,  609, 
the  author  says :  "  The  liability  of  the  estate  of  a  deceased 
partner  to  persons  who  become  creditors  after  his  decease  is 
subject  to  its  liability  to  those  who  were  his  creditors  at  his 
decease.  These  last  must  first  be  paid,  and  although,  as  in 
such  a  case  as  Ex  parte  Garland,  they  might  not  be  able  to 
follow  the  assets  of  the  deceased  into  Uie  hands  of  the  trustee 
in  bankruptcy,  yet  in  administering  the  estate  of  a  person  whose 
assets  have  been  employed  in  trade  in  pui'suance  of  directions 
contained  in  his  will,  the  creditors  who  have  become  such  since 
his  decease  cannot  compete  with  his  other  creditors."  See  also 
Collyer  on  Partnership,  sec.  633.  The  effect  of  this  view  will 
be  to  exclude  from  the  present  distribution  all  debts  contracted 
by  the  administrator  in  the  completion  of  these  contracts,  for 
the  reason  that  the  claims  of  creditors  in  existence  at  the  time 
of  the  death  of  the  decedent  will  much  more  than  consume  the 
fund.  In  fact,  the  amount  of  these  claims  in  existence  wl\en 
decedent  died  exceed  many  times  the  amount  for  distribution. 
This  is  no  doubt  a  hardship  as  to  the  debts  contracted  by  the 
administrator,  but  parties  dealing  in  this  way  are  bound  to  look 
to  his  authority,  and  are  held  to  a  knowledge  of  the  limitations 
which  the  law  places  upon  him.  Their  only  remedy  is  against 
the  administrator,  and  where  as  here  there  is  no  property 
against  which  he  can  have  recourse. 

Another  question  of  considerable  diflBculty  arises  upon  the 
claims  for  wages  presented  by  the  employees  of  the  administra- 
tor in  the  completion  of  these  contracts.  It  is  plain  that  the 
act  of  assembly  giving  preferences  against  estates  of  decedents 
does  not  apply  to  these  claims.  If  any  preference  exists  it 
must  be  under  the  act  of  1872  and  its  supplements.    The  act 


Digiti 


ized  by  Google 


y 


ALLAH'S  ESTATE.  585 

1901.]  Auditor's  Report. 

of  May  12, 1891,  enlarges  the  scope  of  the  act  of  1872,  and 
provides  that  all  moneys  that  may  be  due  for  any  period  not 
exceeding  six  months  preceding  the  sale  or  transfer  of  the 
property  "  on  account  of  the  death  or  insolvency  of  such  em- 
ployer or  employers  "  shall  be  a  lien  upon  such  property.  This 
language  has  been  held  to  mean  an  accomplished  and  not  a 
contemplated  event :  Brown  v.  The  German-American  Title  & 
Trust  Co.,  174  Pa.  443.  The  8d  section  of  the  act  of  1872, 
is  left  undisturbed  by  subsequent  legislation,  and  provides  that 
"  in  all  cases  of  the  death  "  of  any  employer  the  lien  shall  ex- 
tend to  every  property  of  such  employer :  Hartman's  Appeal, 
107  Pa.  327.  It  is  plain  that  the  preference  given  by  the  act 
only  includes  persons  who,  while  the  employer  lived,  had  a  lien 
upon  the  property  used  in  his  business.  After  death  or  in- 
solvency the  property  is  in  the  custody  of  the  law,  and  after 
that  period  no  one  is  authorized  to  create  a  new  lien  upon  it. 
In  Robert's  Appeal,  110  Pa.  825,  the  labor  was  performed  for 
an  assignee  for  the  benefit  of  creditors  under  an  assignment 
made  after  a  levy.  The  court  there  said  :  "  Whilst  these  labor 
claims  are,  as  a  class  meritorious,  and  to  be  favored  as  far  as 
possible,  yet  one  must  not  forget  that  they  depend  for  their 
validity  altogether  on  the  legislative  provisions  in  which  they 
originated.  A  laborer  must  bring  himself  within  those  pro- 
visions or  he  cannot  have  a  preference  over  other  creditors. 
Kerbin  in  his  notice  to  the  sheriff  claims  $300  out  of  any 
moneys  that  can  be  raised  from  the  sale  of  the  leasehold  of 
Thomas  Kerbin  on  account  of  work  and  labor  performed  for 
S.  M.  Reed.  How  the  property  of  Thomas  Kerbin  was  to  be 
made  answerable  for  the  debt  of  S.  M.  Reed,  the  sheriff  and 
those  interested,  we  are  not  informed.  From  evidence  extra  of 
notice  we  discover  that  Reed  was  the  assignee  of  Kerbin,  and 
that  the  work  set  forth  in  the  claims  was  not  done  until  after 
the  levy  on  the  appellant  writ.  Thus  neither  by  notice  nor  by 
oral  testimony  is  this  claim  brought  within  the  provisions  of 
the  statute.  Not  by  the  notice  because  the  work  does  not  ap- 
pear to  have  been  done  for  the  lessee,  but  for  another  person. 
Not  by  the  evidence,  because  if  Kerbin,  the  claimant,  was  em- 
ployed by  the  assignee  it  was  the  business  of  the  assignee  to 
pay  him  and  charge  the  amount  thus  paid  in  his  account  as 
part  of  the  expenses  incident  to  the  administration  of  the  trust, 
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but  liis  liability  to  the  laborer  whom  he  had  employed  was  as 
much  personal  as  though  he  had  employed  him  about  his  own 
business.  It  follows  that  the  claim  could  not  be  charged  over 
to  that  part  of  the  assignor's  estate  which  was,  previously  to 
the  assignment  in  the  possession  of  the  sheriff  for  the  use  of 
the  owners  of  the  writs.  Neither  the  debtor  nor  his  assig^nee 
could  thus  charge  that  property."  The  claims  here  presented 
are  for  work  and  labor  done  after  the  death  of  J.  S.  AUam, 
contracted  for  by  his  administrator  in  the  completion  of  the 
contracts  mentioned.  At  the  time  this  labor  was  performed 
this  property  was  just  as  effectually  in  the  custody  of  the  law 
for  distribution  as  it  could  have  been  under  levy  or  assignment 
If  the  language  of  the  act,  that  the  claim  must  precede  death 
or  insolvency  is  to  be  given  effect,  these  claims  can  have  no 
standing.  Again,  it  would  seem  to  be  extremely  doubtful 
whether  the  completion  of  unfinished  contracts  is  such  a  per- 
manent business  as  is  contemplated  by  the  act.  Llewellyn's 
Appeal,  103  Pa.  458 ;  Maurer's  Appeal,  3  Pa.  Superior  Ct  601. 
The  book  accounts  of  the  decedent  have  been  the  occasion 
of  much  diflSculty  to  all  concerned  in  this  investigation.  As 
already  stated,  this  was  chiefly  due  to  the  method  of  the  dece- 
dent in  charging  up  the  full  amount  of  all  contracts  as  soon  as 
awarded.  In  the  original  inventory  the  total  of  the  book  ac- 
counts as  thus  made  up  was  $40,598.38,  which  was  reduced  in 
the  supplemental  inventory  to  $21,753.83.  The  auditor  is  now 
asked  to  charge  the  accountant  with  the  total  amount  of  these 
accounts  including  the  building  contracts.  To  this  he  cannot 
assent.  The  building  contracts  offered  in  evidence  were  entire 
contracts,  and  unless  there  was  substantial  compliance  with  the 
terms  of  the  contracts  there  could  have  been  no  recovery: 
Sticker  v.  Overpeck,  127  Pa.  446 ;  Gallagher  v.  Sharpless,  134 
Pa.  134.  And  for  failure  to  comply  with  the  contracts  an 
action  for  damages  would  no  doubt  lie.  The  administrator  un- 
dertook to  complete  these  contracts  and  suffered  a  very  con- 
siderable loss  in  so  doing.  The  creditors  must  either  affirm  or 
disaffirm  his  acts  in  so  doing.  They  cannot  at  the  same  time 
repudiate  his  losses  and  endeavor  to  get  the  benefit  of  his  work 
in  completing  the  contracts.  They  have  chosen  to  object  to 
his  completion  of  these  contracts,  and  it  having  been  conclu- 
sively shown  that  they  were  completed  at  a  loss,  it  follows  that 
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as  entire  contracts  they  possessed  no  value  whatever.  These 
contracts  will  therefore  not  be  considered  either  as  assets  or 
collectible  book  accounts.  The  administrator  has  been  exam- 
ined with  reference  to  the  remaining  book  accounts,  and  testified 
to  those  collected  by  him.  He  says  he  used  due  diligence  to 
collect  all  outstanding  accounts,  and  there  is  no  testimony  to 
impeach  his  in  this  regard.  In  restating  the  account  he  will 
be  charged  with  the  amount  of  the  claims  so  collected.  These 
outstanding  collected  claims  the  auditor  has  extracted  from  the 
testimony  as  best  he  could,  no  statement  having  been  fur- 
nished l^  counsel,  and  includes  the  book  accounts  collected 
after  the  filing  of  the  account. 

The  account  will  therefore  be  restated,  charging  the  account- 
ant with  the  amount  of  the  supplemental  inventory,  and  credit 
will  be  allowed  for  the  difference  between  that  amount  re- 
ceived from  sale  of  personal  property  and  collections  of  book 
accounts.  All  credits  for  materials  purchased  or  work  and  la- 
bor done  after  the  death  of  the  decedent  for  the  completion  of 
the  contracts  will  be  stricken  therefrom.  Commissions  will  be 
allowed  the  account  upon  the  actual  value  of  the  property  as 
shown  by  the  account.    See  Merkel's  Estate,  131  Pa.  584. 

Errors  assigned  were  in  dismissing  exceptions  to  auditor's 
report. 

Russell  C.  Stewart^  with  him  HariTf  A.  Cyphers^  for  appel- 
lant, cited:  Patton's  Est.,  2  Parsons,  104;  Wilson's  App.,  4 
Pennypacker,  432 ;  Shinn's  App.,  166  Pa.  121 ;  Steven's  App., 
189  Pa.  385 ;  BartoFs  App.,  182  Pa.  407 ;  Gratz  v.  Bayard,  11 
S-  &  R.  41 ;  Brew  v.  Hastings,  196  Pa.  222  ;  Ferry  v.  Laible, 
27  N.  J.  Eq.  Rep.  146 ;  Mann  v.  Wakefield,  11  Pa,  Superior 
Ct.  18. 

B.  E.  Wright  for  J.  Gibson  Mcllvain  &  Co.,  appellees. 

W.  E.  Doster  and  J.  Davis  Brodhead^  for  administrator. 

Pee  Cubiam,  May  27, 1901 : 

The  auditor's  findings  of  fact  and  conclusions  of  law  appear 
in  his  report.    The  exceptions  taken  to  the  report  were  care- 
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fully  examined  by  the  president  judge  who  upon  due  consider- 
ation dismissed  the  exceptions  and  affirmed  the  i*eport.  It  is 
at  least  a  fair  inference  from  his  inspection  of  the  report  and 
the  exceptions  filed  to  it  that  he  failed  to  discover  any  error 
in  either  of  them.  His  unqualified  approval  of  the  report  and 
his  dismissal  of  the  exceptions  shows  that  he  regarded  the  work 
of  the  auditor  as  a  complete  and  satisfactory  answer  to  the 
claim  made  by  the  appellant.  To  this  we  may  add  that  our 
examination  of  the  report  and  the  exceptions  to  it  have  satis- 
fied us  that  the  auditor's  findings  of  fact  were  supported  by 
the  evidence,  and  that  his  conclusions  of  law  were  applicable 
to  the  facts  as  found.  We  therefore  aflSrm  the  decree  on  the 
auditor's  report. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 


|.^^!  0^^>  Appellant,  v.  Bethlehem  Township  (No.  1). 

Negligence — ProximcUe  and  remote  cause — Fall  of  guard  rail  in  highway. 

In  an  action  against  a  township  to  recover  damages  for  personal  injui'ies, 
a  verdict  for  the  defendant  is  properly  directed  where  it  appears  that  at 
the  time  of  the  accident,  and  when  the  plaintiff  was  standing  in  a  safe 
place  in  a  road,  a  guard  rail  on  the  side  of  the  mad  fell  over  from  a  cause 
not  directly  explained,  and  without  the  plaintiff  having  touched  it,  and  the 
plaintiff  in  his  confusion  walked  over  the  side  of  the  road  and  was  injured. 
In  such  a  case  the  fall  of  the  guard  rail  was  not  the  proximate  cause  of 
the  accident. 

Argued  March  13,  1901.  Appeal,  No.  78,  Jan.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  Northampton  Co.,  Sept.  T., 
1898,  No.  2,  on  verdict  for  defendant  in  case  of  Hattie  Ohl,  by 
her  mother  and  next  friend,  Kate  Ohl,  v.  Bethlehem  Township. 
Before  McCollum,  C.  J.,  Mitchell,  Fell,  Mestrezat  and 
Potter,  JJ.    Affirmed. 

Trespass  for  personal  injuries.    Before  Scott,  J. 

At  the  trial  it  appeared  that  on  September  6,  1896,  Edward 
E.  Ohl,  in  company  with  his  grandchild,  Hattie  Ohl,  then  four 
years  of  age,  and  with  Kate  Ohl,  the  mother  of  Hattie,  was 
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walking  in  a  footpath  on  a  public  road  in  Bethlehem  township. 
Near  the  path  was  erected  a  guard  fence  by  the  township  at 
the  edge  of  a  steep  descent.  This  guard  fence  was  in  bad  con- 
dition. At  this  point  they  were  met  by  a  man  named  Frank- 
enfield  with  whom  they  had  some  conversation.  As  they  were 
leaving  Frankenfield,  the  guard  fence  suddenly  gave  way,  and 
fell  over  the  precipitous  side  of  the  highway.  The  grandfather 
became  confused  and  walked  over  the  side  of  the  road  and  was 
precipitated  with  the  child  upon  the  rocks  and  stones  below, 
and  both  were  injured.  The  cause  of  the  fall  of  the  fence  was 
not  ascertained.  Neither  Edward  E.  Olil  nor  his  daughter  nor 
his  granddaughter  touched  it.  The  court  gave  binding  instruc- 
tions for  defendant  on  the  ground  that  the  fall  of  the  fence  was 
not  the  proximate  cause  of  the  accident. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed* 

Hrrar  assigned  was  in  giving  binding  instructions  for  de- 
fendant. 

John  D.  Hoffmany  for  appellants. 

0.  H.  MeyerSy  with  him  George  W.  Qetser^  for  appellee. 

Pee  Curiam,  May  27, 1901 : 

In  the  case  at  bar  the  court  below  directed  the  jury  to  return 
a  verdict  for  the  defendant.  The  direction  was  founded  upon 
the  conclusion  that  the  alleged  negligence  of  the  defendant  was 
not  the  proximate  cause  of  the  injuiy  the  plaintiff  received. 
The  conclusion  was  supported  by  the  testimony  in  the  case  and 
necessarily  relieved  the  defendant  from  any  liability  arising 
from  the  plaintiff^s  negligence.  We  therefore  Hiamiftft  the 
specification  of  error. 

Judgment  affirmed. 
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Ohl  V.  Bethlehem  Township  (No.  2). 

Argued  March  18, 1901,  Appeal,  No.  79,  Jan.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  Northampton  Co.,  Sept.  T., 
1898,  No.  8,  on  verdict  for  defendant  in  case  of  Edward  Ohl 
V.  Bethlehem  Township.  Before  McCollum,  C.  J.,  Mitchell, 
Fell,  Mestbezat  and  Potter,  J  J.    AflSrmed. 

Peb  Curiam,  May  27, 1901  : 

In  this  case  as  in  No.  78,  January  term,  1901,  the  court  below 
directed  the  jury  to  return  a  verdict  for  the  defendant.  The 
conclusion  arrived  at  in  this  case  was  precisely  the  same  as  in 
No.  78,  and  the  specification  of  error  was  the  same. 

Judgment  affirmed. 


Updegraff,  Appellant,  v.  McCormick. 

WiU^Devise-^  Description  of  land— Ejectment, 

A  devise  of  a  **  lot  of  land  and  buildings  situate  at  the  northwest  comer** 
of  two  streets,  naming  them,  cannot  be  enlarged  so  as  to  include  three 
lots,  the  frontage  of  which  began  at  the  corner  and  extended  along  one  of 
the  streets,  where  it  appears  that  there  were  buildings  on  the  lot  directly 
at  the  comer,  and  that  a  line  fence  kept  up  by  the  testator  separated  this 
lot  from  the  second  one,  and  that  the  entire  property  consisted  of  three 
borough  lots,  that  these  lots  were  purchased  by  testator  at  different  times, 
and  from  different  parties,  and  that  they  were  each  of  the  dimensions  known 
to  be  the  dimensions  of  the  town  lots  of  the  borough. 

Argued  March  18,  1901.  Appeal,  No.  57,  Jan.  T.,  1901,  by 
plaintiff,  from  judgment  of  C.  P.  Lycoming  Co.,  Sept.  T.,  1899, 
No.  94,  on  trial  by  the  court  without  a  jury,  in  case  of  Annie 
E.  Updegraff  v.  Henry  C.  McCormick  and  Jacob  Weaver,  Ex- 
ecutors of  William  Weaver,  Deceased.  Before  McCollum,  C.  J., 
Mitchell,  Fell,  Mestbezat  and  Potteb,  JJ.    Affirmed. 

Ejectment  for  lots  of  land  in  the  borough  of  Montoorsvilla 

The  case  was  tried  by  Metzger,  P.  J.,  without  a  jury,  un- 
der the  act  of  April  22,  1874,  who  filed  the  following  opinion ; 


Digiti 


ized  by  Google 


UPDEGRAFF  v.  McCORMICK.  591 

1901.]  Opinion  of  Court  below. 

This  is  in  an  action  of  ejectment  brought  by  the  plaintiff  to 
recover  a  lot  of  land  situate  in  the  borough  of  Montoursville 
in  the  county  of  Lycoming  and  state  of  Pennsylvania,  and 
bounded  and  described  as  follows,  to  wit :  Beginning  at  the 
northwest  comer  of  Main  and  Mills  street,  thence  in  a  westerly 
course  along  the  north  side  of  Main  street  156  feet  and  eight 
inches  to  line  of  land  of  A,  S.  Williams,  thence  in  a  northern 
direction  along  the  eastern  line  of  said  Williams'  lot  216  feet 
to  an  alley,  thence  in  an  eastern  direction  along  the  southern 
line  of  said  alley  about  194  feet  to  Mill  street,  thence  in  a 
southern  direction  along  the  western  line  of  Mill  street  about 
220  feet  to  Main  street,  the  place  of  begfinning. 

The  plaintiff  is  a  grandchild  of  William  Weaver,  deceased, 
who  died  on  or  about  March  14,  1894,  having  first  made  his 
last  will  and  testament,  which  was  duly  probated  after  his 
death,  and  recorded  in  will  book  "  G,"  volume  No.  7,  page  595, 
etc.,  by  which  he  devised,  inter  alia,  as  follows : 

"Fifth.  I  give  and  devise  to  Annie  Updegraff,  wife  of 
William  Updegraff,  and  daughter  of  my  deceased  son,  Reuben  M., 
the  lot  of  land,  and  buildings,  situate  at  the  northwest  corner 
of  Main  and  Mill  streets,  in  the  borough  of  Montoursville  afore 
said,  to  be  hers  absolutely  and  in  fee  simple." 

It  is  by  virture  of  the  above  recited  provision  in  the  last  will 
of  said  William  Weaver,  deceased,  that  plaintiff  claims  title  to 
the  land  in  controversy.  The  contention  of  defendants  is  that 
said  lot  of  land  described  in  the  writ  of  ejectment  consists  of 
three  lots,  each  having  a  frontage  on  Main  street  of  about  fifty- 
two  feet,  and. that  the  devise  can  only  apply  to  the  lot  at  the 
comer  of  Main  and  Mill  streets,  and  that  such  application  fully 
satisfies  the  terms  of  the  devise. 

On  the  other  hand  the  plaintiff  alleges  that  there  being  no 
interior  line  which  intersects  Main  street,  the  terms  of  the  de- 
vise can  only  be  satisfied  by  including  all  within  the  exterior 
lines. 

We  are  of  the  opinion  that  from  the  marks  on  the  ground 
and  the  buildings  on  the  premises  there  is  some  doubt  on  the 
subject  to  what  the  devise  applies,  and  thei'ef ore  we  may  resort 
to  extrinsic  evidence  in  order  to  determine  the  question. 

We  find  upon  the  lot,  containing  fifty-two  feet  front  on  Main 
street  and  which  is  directly  on  the  comer  of  Main  and  Mill 
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streets  everything  which  would  answer  the  description  in  the 
devise.  We  find  a  building  used  as  a  store  immediately  on 
the  corner,  and  a  dwelling  house  in  the  rear  on  the  comer  of 
Mill  street  and  an  alley,  and  a  fence  separating  this  lot  from 
the  other  lots,  running  between  it  and  them,  to  a  woodshed 
and  ice  house,  which  are  squarely  on  the  line,  and  the  fence,  if 
run  through  in  the  same  direction,  will  intersect  Main  street  at 
the  distance  of  fifty-two  feet  from  the  northwest  comer  of 
Main  and  Mill  streets.  This  fence  existed  in  the  same  locality 
before  and  ever  since  decedent  purchased  the  property.  We 
find  from  the  evidence  in  this  case  that  this  line  fence  was 
maintained  by  the  decedent  in  his  lifetime,  having  been  repeat- 
edly repaired  and  at  least  once  reconstructed.  We  also  find 
that  at  the  time  decedent  purchased  the  lot  at  the  corner,  this 
fence  extended  to  and  intersected  Main  street  at  a  point  fifty- 
two  feet  distant  from  the  corner,  and  was  taken  down  for  a 
short  distance  north  of  Main  street  merely  for  more  conven- 
iently getting  to  his  store.  We  also  find  that  the  entire  lot 
described  in  the  writ  is  composed  of  three  borough  lots,  each 
containing  fifty-two  feet  front,  and  that  these  lots  were  pur- 
chased by  decedent  at  different  times  and  from  different  parties 
and  that  they  are  each  of  the  dimensions  known  to  be  the  di- 
mensions of  the  town  lots  of  the  said  borough  of  Montoursville. 
They  appear  on  the  plot  of  the  borough  as  lots  Nos.  9,  10 
and  11 — the  one  on  the  comer  of  Main  and  Mill  streets  being 
lot  No.  9.  We  are  therefore  of  the  opinion  and  so  find,  that 
the  lot  of  land  devised  to  the  plaintiff  by  the  last  will  and  tes- 
tament of  William  Weaver,  deceased,  and  described  in  said 
will  as  the  lot  of  land  on  the  northwest  comer  of  Main  and 
Mill  streets,  vested  in  her  on  the  death  of  testator  lot  No.  9  of 
the  Charles  Lloyd  addition  to  the  borough  of  Montoursville, 
having  a  frontage  of  fifty-two  feet  on  Main  street  and  a  depth 
of  208  feet  more  or  less  to  an  alley,  and  a  width  on  said  alley  of 
about  eighty-nine  feet,  said  lot  being  bounded  on  the  east  by 
Mill  street,  and  that  such  devise  was  limited  to  the  lot  last 
described. 

This  being  so,  and  it  appearing  that  prior  to  the  institution 
of  this  action  the  plaintiff  and  her  husband  conveyed  this  prop- 
erty to  Harry  S.  Weaver,  who  was  in  possession  thereof  at  the 
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time  and  prior  to  the  bringing  of  this  action,  the  plaintiff  can- 
not recover. 

Error  assigned  was  in  entering  judgment  for  defendant. 

J.  F.  Striehyy  for  appellant. 

Henry  C.  McCormick  and  Seth  T.  McCormich^  for  appellees, 
were  not  heard. 

Pbb  Ctjbiam,  May  27, 1901 : 

While  the  findings  of  fact  and  the  conclusions  of  law  were 
assailed  by  the  plaintiff  there  was  nothing  in  the  testimony  or 
in  the  cases  cited  which  in  any  degfree  qualified  either  of  them. 
It  is  a  fair  and  just  inference  from  the  testimony  and  the  law 
applicable  to  it  that  the  conclusion  arrived  at  by  the  learned 
court  below  harmonizes  with  the  devise  to  Annie  E.  Updegraff 
of  lot  No.  9.  It  was  the  "  lot  of  land  and  buildings  situate  at 
the  Northwest  comer  of  Main  and  Mill  streets,"  that  was  de- 
vised, and  not  the  other  lots  of  land  which  the  testator  pur- 
chased long  after  he  acquired  lot  No.  9.  They  formed  no  part 
of  that  lot,  but  were  distinct  from  it,  each  having  a  frontage  on 
Main  street  of  fifty-two  feet  and  a  depth  of  208  feet.  There 
were  three  lots  of  land  on  the  plan  or  plot  in  the  borough  which 
belonged  to  the  testator,  and  "  the  lot  of  land  and  buildings 
situate  "  as  aforesaid  was  the  corner  lot  which  was  devised  to 
Annie  E.  Updegraff.  The  testator  died  on  or  about  March  14, 
1894,  and  shortly  after  the  executors  delivered  possession  to  the 
devisee  of  lot  No.  9.  This  lot  was  sold  by  her  in  May,  1899, 
to  Henry  S.  Weaver,  who  entered  into  possession  before  the  in- 
stitution of  this  suit.  The  suit  was  tried  by  the  late  Judge 
Metzgbr,  whose  clear  and  concise  opinion  affords  a  complete 
answer  to  the  devisee's  unreasonable  and  unjust  claim. 

Judgment  a£Brmed. 

Vol.  cxcix — 88 
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Brewer,  Appellant^  v.  Sullivan  County. 

IW        5941        Negligence-— C<mrUy  bridge  ^Repair  of  bridge, 

27  SC   44l|        ^  county  is  not  required  to  open  another  highway  for  the  oonTenienoe  of 

199        594|     the  traveling  public  while  its  officials  and  employees  are  engaged  in  erect- 

33  SC  5181     ing  a  new  bndge  on  the  site  of  an  old  one,  or  in  repairing  the  approaches 

to  it.    If  the  county  ojiens  such  a  highway,  and  by  reason  of  defects  in  it, 

a  person  is  injured,  the  county  is  not  liable  for  the  injury. 

Argued  March  18, 1901,  Appeal,  No.  155,  Jan.  T.,  1901, 
by  plaintiff,  from  order  of  C.  P.  Sullivan  Co.,  May  T.,  1897, 
No.  47,  refusing  to  take  off  nonsuit,  in  case  of  Reuben  H. 
Brewer  v.  The  County  of  Sullivan.  Before  MoCollum,  C.  J., 
Mitchell,  Fell,  Mbstbbzat  and  Potter,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Dunham,  P.  J. 

At  the  trial  the  court  entered  a  compulsory  nonsuit  which 
it  subsequently  refused  to  take  off,  Dunham,  P.  J.,  filing  tJie 
following  opinion  : 

At  the  trial  of  this  case  the  evidence  disclosed  the  following 
state  of  facts: 

Upon  the  main  direct  road,  in  fact  the  only  road,  between 
Dushore  and  Laporte,  where  the  road  crosses  the  Loyalsock 
creek,  at  a  place  known  as  Ringdale,  there  is  a  county  bridge, 
erected  by  the  county  many  years  ago,  and  since  then,  of  course, 
maintained  at  the  expense  of  the  county.  In  the  summer  of 
1896  this  bridge  across  the  Loyalsock  became  in  such  a  state 
of  dilapidation,  and  the  abutments  were  so  cracked  and  danger- 
ous, that  the  county  commissioners  undertook  to  replace  the 
old  wooden  structure  by  a  new  iron  bridge,  and  so  took  down 
the  old  superstructure  and  closed  up  the  road  on  either  side  of 
the  bridge,  or  the  place  where  the  bridge  had  been.  Owing  to 
the  banks  of  the  creek  at  and  near  the  place  where  the  bridge 
had  been,  it  was  impossible  for  any  one  to  attempt  even  to  reach 
the  creek,  with  any  kind  of  a  vehicle,  near  the  site  of  the  bridge. 
The  county  commissioners,  or  at  least  some  of  them,  went  up 
the  creek  some  forty  rods  and  cleared  out  and  opened  up  an  old 
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ford  road,  that  had  been  used  some  other  time  when  the  bridge 
was  out  of  repair,  or  at  its  former  construction. 

The  plaintiff  in  this  case  had  been  shown,  as  we  remember 
the  evidence,  this  route  across  the  creek  at  one  time  by  one  of 
the  county  commissioners. 

The  plaintiff  resided  at  Thomdale,  and  upon  the  day  the 
accident  happened,  had  driven  from  Thomdale  to  Dushore 
across  the  creek  over  this  route  opened  by  the  county  commis- 
sioners. And  in  returning  in  the  afternoon,  with  two  horses 
and  light  buckboard  wagon,  upon  which  he  was  riding,  along 
with  a  lady  passenger,  together  with  some  groceries  and  provi- 
sions, in  descending  the  hill  leading  from  the  main  public  road 
to  the  fordway,  it  being  some  eight  to  twelve  rods  from  the 
public  road  to  the  creek  along  the  route  opened  by  the  com- 
missioners, the  neck  yoke  strap,  or  the  leather  strap  on  the  neck 
yoke,  through  which  the  wagon  tongue,  or  pole,  passes,  and 
which  is  the  only  means  provided  in  light  wagons  for  holding 
back  the  wagon,  broke,  allowing  the  wagon  to  run  against  the 
team ;  and  in  attempting  to  hold  the  wagon  back  off  from  the 
horses,  by  catching  one  of  the  wheels,  the  plaintiff  injured 
the  muscles  of  his  arm,  and  perhaps  received  other  injuries. 
The  character  of  the  injuries  is  not  so  material  to  this  issue. 
From  the  evidence,  it  appears  that  this  road,  opened  by  the 
commissioners,  leaves  the  public  road  near  the  bridge,  on  the 
Laporte  side  of  the  creek,  going  along  up  the  creek  bank  in  an 
old  road  leading  to  a  grist  and  sawmill,  for  some  thirty  or  more 
rods,  then  crosses  the  creek;  coming  out  upon  the  Dushore 
side  of  the  creek,  it  is  opened  for  a  distance  of  some  eight  to 
twelve  rods  from  the  creek  to  the  public  road,  where  it  inter- 
sects the  public  road  some  forty  rods  or  more  from  the  bridge. 
The  road  between  the  public  road  and  creek  on  the  Dushore 
side  of  the  creek  is  exceedingly  steep,  crooked  and  dangerous. 

The  evidence  also  clearly  shows  that  the  only  route  from 
Thomdale  to  Dushore  is  over  this  public  road  crossing  the 
Loyalsock  at  Ringdale. 

On  the  part  of  the  defendant  it  was  claimed  that  the  plaintiff 
could  not  recover  for  two  reasons : 

1.  There  is  no  law  authorizing  the  county  commissioners  to 
construct  this  road  around  the  bridge  and  open  it  up  for  public 
travel*  and  that  in  so  doing  they  could  not  bind  the  county 
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either  for  the  work  put  upon  it  or  for  any  injuries  received  by 
persons  in  attempting  to  pass  over  the  road. 

2.  That  the  way,  or  route,  was  so  notoriously  bad,  steep, 
crooked  and  dangerous,  and  known  so  to  be  by  the  plaintiff, 
that  he  was  guilty  of  contributory  negligence  in  attempting  to 
pass  over  the  same,  and  therefore  cannot  recover. 

We  will  consider  the  last  of  these  two  reasons  first.  It  is 
very  true  that  the  evidence  does  show  that  the  road  where  the 
accident  happened  was  exceedingly,  even  dangerously,  steep, 
and  very  crooked,  having  abrupt  turns,  or  short  curves,  in  the 
steepest  portion  of  the  road,  thereby  adding  to  the  danger  in 
traveling,  especially  in  descending  the  hill.  It  is  also  equally 
true  that  the  plaintiff  was  fully  acquainted  with  the  condition 
of  the  road,  and  that  he  was  a  man  of  judgment  and  an  expert 
teamster.  We  cannot,  however,  in  view  of  the  fact  of  this  be- 
ing the  only  route  between  Thorndale  and  Dushore,  say  that 
plaintiff  was  guilty  of  negligence  in  attempting  to  pass  over  it 
at  all.  We  feel  it  is  for  the  jury  to  say,  under  all  the  circum- 
stances in  the  case,  considering  the  necessities  the  plaintiff  was 
under  to  go  to  Dushore  and  return,  whether  his  necessities  were 
such  as  would  justify  the  risk  in  attempting  to  pass  over  this 
road. 

Upon  the  first  point,  however,  we  must  confess  we  have  been 
unable  to  find  any  law  or  decision  that  causes  us  to  change  our 
mind  in  regard  to  the  ruling  made  by  us  at  the  trial.  All  the 
authorities  cited  by  counsel,  or  that  we  have  found,  on  the 
other  hand  strengthen  us  in  the  opinion  entertained  by  us  at 
the  trial. 

In  this  state,  under  our  general  road  laws,  outside  of  cities 
and  boroughs  the  supervisors  have  charge  of  the  roads  and 
highways  after  they  have  been  laid  out  and  ordered  opened  by 
the  court  of  quarter  sessions  of  the  county. 

It  has  been  repeatedly  decided  by  our  Supreme  Court  that 
after  a  public  road  has  been  once  opened  by  the  supervisors  of 
the  township,  that  they,  the  supervisors,  have  no  further  power 
or  authority  over  it  in  regard  to  changing  its  location ;  that 
neither  the  fact  that  it  was  not  originally  opened  upon  the  route 
or  place  it  was  originally  located  by  the  viewers,  nor  the  occur- 
ring of  some  sudden  emergency,  will  authorize  them  to  change 
its  location  or  to  attempt  to  locate  it  in  another  place  than  the 
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one  opened.  In  fact,  that,  in  attempting  to  open  a  new  route 
in  any  of  these  cases,  they  have  no  more  right  or  authority  in 
the  premises  than  any  other  citizen.  See  Hoi  den  v.  Cole,  1 
Pa.  308,  McMurtrie  v.  Stewart,  21  Pa.  322,  Fumiss  v.  Fumiss, 
29  Pa,  15,  Clark  v.  Com.,  33  Pa.  112,  and  Van  Buskirk  v.  Daw- 
ley,  91  Pa.  423. 

Many  other  cases  might  be  cited  to  the  same  effect. 

If,  then,  this  route  had  been  opened  by  the  supervisors  of 
Laporte  township,  in  which  the  road  or  ford  is  situated,  the 
officers  provided  by  law  for  keeping  the  roads  open  and  in  repair, 
the  foregoing  decisions  would  show  that  the  supervisors  had 
no  authority  to  make  the  change ;  and  had  the  plaintiff  brought 
suit  against  Laporte  township,  the  plaintiff  could  not  have  re- 
covered ;  because  the  supervisors  had  no  authority  to  make  the 
change  in  the  route  of  the  public  road,  and  it  is  incumbent  upon 
every  person  attempting  to  hold  any  municipality  responsible 
for  injuries  received  by  him  in  traveling,  to  show  that  he  re- 
ceived it  while  upon  a  public,  highway ;  that  it  was  a  part  of 
the  public  highway  of  that  municipality,  and  that  the  officers 
thereof  were  negligent  in  not  keeping  it  in  repair.  In  other 
words,  the  very  foundation  of  the  action  is  negligence.  And 
it  is  incumbent  upon  the  plaintiff  to  establish  that  the  injury 
was  received  upon  such  a  highway  as  the  municipality  against 
which  the  suit  is  brought  was  legally  bound  to  keep  in  repair, 
and  that  it  was  through  the  negligence  of  the  officers  thereof, 
in  not  performing  the  legal  duties  devolving  upon  them,  that 
the  injury  was  sustained.  This  action,  however,  is  not  brought 
against  the  township  of  Laporte,  but  against  the  county  of 
Sullivan,  and  we  must  consider  the  authority  of  the  county 
commissioners  to  open,  maintain  and  keep  in  repair  the  public 
.roads  and  bridges  of  the  county.  The  duties  of  county  com- 
missioners are  entirely  statutory.  They  have  just  such  powers 
and  authority  as  the  statute  confers  upon  them,  and  no  more. 

It  is  only  necessary  for  us  to  consider  the  powers  and  duties 
conferred  upon  them  in  reference  to  the  roads,  if  any,  and 
bridges.  We  do  not  deem  it  necessary  in  this  case  to  go  over 
the  various  acts  of  assembly,  giving  the  different  acts  confer- 
ring duties  upon  county  commissioners  in  regard  to  bridges 
(there  are  no  acts  conferring  any  authority  upon  county  com- 
missioners in  regard  to  the  roads  other  than  bridges  and  their 
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approaches),  but  shall  content  ourselves,  rather,  with  giving 
the  substance  of  the  various  statutes  upon  the  subject  And 
that  is,  to  erect  and  maintain  such  bridges,  including  the  arti- 
ficial approaches  necessary  to  be  constructed  in  order  to  use 
the  bhc^,  as  are  declared  county  bridges,  after  the  sanae 
have  been  located  and  recommended,  by  viewers  appointed  by 
the  court  of  quarter  sessions  of  the  county,  and  approved  by 
the  court,  the  grand  jury  and  commissioners  of  the  county. 
Their  whole  authority  consists  in  constructing  and  maintaining 
the  bridge,  including  the  aj^roaches,  at  the  point  laid  out  by 
the  viewers  and  approved  by  the  court,  grand  jury  and  com- 
missioners. Outside  of  this  they  have  no  more  authority  over 
the  roads  in  the  county  than  any  other  citizen  of  the  county. 

If  the  bridges  they  are  required  to  keep  up  become  dangerous, 
so  they  need  repair,  and  in  repairing  or  reconstructing  them 
they  have  to  be  taken  down  or  otherwise  rendered  unfit  for  use, 
they  are  to  close  up  the  road  and  prevent  the  public  from  being 
injured  in  attempting  to  use  the  bridge.  But  nowhere  is  there 
any  authority  given  to  build  roads  to  avoid  the  bridge  or  to 
supply  the  place  of  the  bridge  while  being  repaired. 

Counsel  for  the  plaintiff  have  cited  a  number  of  cases  to  show 
that  persons  dealing  with  public  officers  in  the  apparent  scope 
of  their  authority,  can  recover  against  the  county  or  township 
the  officers  represent.  AlS,  for  instance,  where  supervisors  em- 
ployed workmen  to  change  a  public  road,  the  court  allowed 
these  employees  of  the  supervisors  to  maintain  an  action  against 
the  township  for  their  pay,  because  the  supervisors  had  general 
charge  of  the  roads  of  the  township,  and  workmen  employed 
by  the  supervisors  were  not  required  to  inquire  whether  the 
supervisors  were  opening  the  road  upon  the  proper  route  or  not. 
They  were  agents  for  the  township,  and  within  the  line  of  their 
supposed  authority  as  officers  of  the  township.  The  township 
could,  however,  surcharge  the  supervisors  with  the  amount 
For  the  same  reason  a  person  who  rented  a  house  to  the  county 
commissioners  for  use  of  a  county  officer  was  allowed  to  recover 
against  the  county.  In  the  case  before  us  there  is  nothing  to 
indicate  that  the  county  commissioners  were  acting  within  the 
general  scope  of  the  authority  conferred  upon  them.  No  law 
authorized  the  county  commissioners  to  construct  roads  or 
change  the  route  of  public  roads.    And  the  plaintiff  cannot  set 
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up  that  be  supposed  the  county  commissioners  had  authority 
to  make  the  change  in  the  public  road,  as  they  did  attempt  to 
make  temporarily,  becaxise  every  one  is  supposed  to  know  the 
law. 

We  are  clearly  of  the  opinion  the  county  commissioners,  by 
making  a  way  temporarily  around  the  bridge,  could  not  make 
the  county  responsible  for  an  injury  received  by  one  in  attempt- 
ing to  travel  over  this  route.  See  Township  of  Newlin  v.  Davis, 
77  Pa.  317,  where  it  is  held  that  the  "  County  is  responsible 
only  for  bridges  which  it  erects  by  virtue  of  the  act  of  as- 


For  the  reasons  heretofore  given,  we  must  hold  that  we  com- 
mitted no  error  in  granting  the  compulsory  nonsuit  in  this  case, 
and  therefore  we  must  discharge  the  rule  granted  to  take  off 
the  same. 

Rule  to  show  cause  why  compulsory  nonsuit  should  not  be 
stricken  off  discharged. 

Error  aligned  was  refusal  to  take  off  nonsuit. 

H.  J.  Mullen^  for  appellant. 

T.  J.  Ligham^  with  him  F.  H.  Ingham^  for  appellee. 

Pbb  Cubiam,  May  27, 1901: 

It  is  very  evident  that  the  learned  judge  of  the  court  below 
did  not  err  in  refusing  to  take  off  the  nonsuit.  The  county  was 
mA  responsible  for  the  injury  the  plaintiff  received,  and  for  that 
reason  he  could  not  maintain  his  suit.  It  was  not  required  that 
the  county  should  open  another  highway  for  the  convenience 
of  the  traveling  public  while  its  officials  and  employees  were 
"^Agc^fid  in  erecting  a  new  bridge  on  the  site  of  the  old  one,  or 
in  repairing  the  approaches  to  it.  No  statute  brought  to  our 
notice  imposes  such  an  obligation  or  duty.  In  the  opinion  of 
the  learned  judge  refusing  to  set  aside  the  nonsuit  there  is  a 
clear  vindication  of  ins  action  and  a  complete  answer  to  the  ap- 
pellaat's  contention.  On  that  opinion  we  may  safely  rest  the 
judgment. 

Judgment  affirmed. 
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SoliSy  Receiver,  Appellant,  t^.  Blank. 


199        eooj     Beneficial  association— Beneficiaries^Creditars. 

oC  230|  ^  beneficiary  named  in  a  conti*act  between  a  beneficial  asaociadoo  and 
a  member  of  the  association,  becomes  after  the  death  of  the  member  a 
creditor  of  the  association. 

Corporations— Foreign  corporations— Receiver— Foreign  attachment. 

The  appointment  of  a  receiver  of  a  foreign  corporation  by  a  court  of  the 
state  of  its  domicile,  does  not  defeat  foreign  attachments  issaed  in  Penn- 
sylvania by  Pennsylvania  creditors,  after  the  appointment  of  the  receiver. 

Foreign  aUachmen^—Foreign  creditor  and  receiver-— Attachment  prior  to 
receivership. 

A  foreign  attachment  issued  in  Pennsylvania  by  a  New  York  creditor  of 
a  New  York  corporation  will  be  sustained  in  preference  to  the  claim  of  a 
receiver  appointed  by  the  courts  of  New  York,  where  the  attachment  is 
issued  prior  to  the  appointment  of  the  receiver. 

Argued  April  1, 1901.  Appeal,  No.  33,  Jan.  T.,  1901,  by 
plaintiff,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  March  T., 
1899,  No.  675,  on  bill  in  equity  in  case  of  Isaac  N.  Solis,  An- 
cillary Receiver  of  the  Order  of  United  Friends,  v.  Hannah 
Blank,  Sallie  E.  Hilt,  Emma  G.  Grier,  Rose  M.  Shaughnessy, 
Caroline  Conroy,  Fannie  G.  Haines,  Sarah  Jones,  The  Impeiial 
Order  of  United  Friends  and  the  Third  National  Bank.  Be- 
fore McCoLLUM,  C.  J.,  Fell,  Bbown,  Mbstbbzat  and  Pot- 
ter, J  J.    Afi&rmed. 

Bill  in  equity  for  an  injunction  and  for  the  appointment  of 
an  ancillary  receiver. 

SuLZBEBGEB,  J.,  filed  the  following  adjudication : 
This  cause  came  on  for  trial  on  November  20, 1899,  and  waa 
duly  heard  on  bill,  answer  and  proofs. 

FACTS. 

The  plaintiff  presented  a  request  that  the  court  find  the  fol- 
lowing facts,  which  are  hereby  found  by  the  court,  to  wit : 

1.  The  Imperial  Council  of  the  Order  of  United  Friends  is  a 
New  York  corporation,  chartered  on  December  21,  1881,  under 
the  act  of  May  12, 1875,  entitled  "  An  act  for  the  incorporation 


Digiti 


ized  by  Google 


sous  c.  BLANK.  601 

1901.]  AcyudicatioD. 

of  societies  and  clubs  for  certain  lawful  purposes,"  and  also  an 
act  dated  May  12, 1881,  entitled  '^  An  act  concerning  charitable, 
benevolent  and  beneficial  associations  and  societies  as  a  corpo- 
ration." 

2.  The  legal  location  of  the  imperial  council  of  the  order  was 
established  in  the  city  of  Albany,  county  of  Albany,  in  the  state 
of  New  York. 

3.  The  principal  objects  of  the  association  were  to  unite  and 
combine  the  efforts  of  all  its  members,  to  improve  the  condition 
of  its  membership,  morally,  socially  and  materially  by  kindly 
counsel  and  instructive  lessons ;  to  promote  benevolence  and 
charity  by  establishing  a  relief  fund,  from  which  a  member  of 
the  association,  who  has  complied  with  all  the  laws,  rules  and 
regulations,  or  a  person  or  persons,  by  such  a  member  lawfully 
designated,  or  the  legal  heir  or  heirs  of  said  members,  may  re- 
ceive a  benefit  in  a  sum  not  exceeding  $3,000,  which  shall  be 
paid  when  a  member,  by  reason  of  disease  or  accident,  shall  be- 
come permanently  disabled  from  following  his  or  her  usual,  or 
some  other,  occupation,  or  upon  satisfactory  evidence  of  the 
death  of  such  member,  and  when  all  the  conditions  regulating 
such  payment  have  been  complied  with. 

4.  The  association  had  power  to  make  and  levy  such  assess- 
ments upon  grand  and  subordinate  councils,  or  the  subordinate 
membership  as  might  seem  necessary,  to  meet  liabilities  on  ac- 
count of  the  death  or  disabilities  of  members. 

5.  Grand  and  subordinate  councils  were  established  in  vari- 
ous states  of  the  union,  including  Pennsylvania. 

6.  When  assessments  were  called,  they  were  collected  from 
the  subordinate  councils  in  the  various  states  by  the  imperial 
recorder,  and  by  him  sent  to  the  imperial  treasurer  of  the  Order 
of  United  Friends. 

7.  The  plaintiff  in  the  bill  is  the  imperial  treasurer  of  the 
Order  of  United  Friends,  and  was  so  on  April  11,  1899. 

8.  On  April  11,  1899,  upon  the  petition  of  a  majority  of  the 
trustees,  directors  and  managers  of  the  Imperial  Council  of 
the  Order  of  United  Friends,  and  upon  notice  to  the  attorney 
general  of  New  York,  setting  forth  the  insolvency  of  said  order, 
at  a  special  term  of  the  Supreme  Court,  held  in  the  city  of  Al- 
bany, New  York,  Isaac  B.  Barrett,  Esq.,  was  appointed  tem- 
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poraiy  receiver  of  said  order,  upon  his  executing  and  filing  a 
bond  in  the  penal  sum  of  f57,000 ;  said  receiver  was  clotiied  with 
all  the  powers,  and  subjected  to  all  tiie  duties  in  section  1788 
of  the  civil  code  of  procedure.  And  it  was  further  ordered 
that  all  who  claimed  to  be  creditors  of  said  order  be  restrained 
from  commencing  any  action  against  said  order,  and  from  fur- 
ther prosecuting  any  pending  action. 

On  April  14, 1899,  said  receiver  duly  executed  and  filed  his 
bond. 

9.  On  April  15, 1899,  said  receiver  made  a  formal  demand 
upon  the  plaintiff  as  imperial  treasurer  of  the  Order  of  United 
Friends  for  the  moneys  in  his  hands  as  t^^easurer. 

10.  At  that  time  there  was  in  the  hands  of  the  plaintiff  the 
sum  of  $82,175.49,  standing  to  his  credit  as  imperial  treasurer 
on  the  books  of  the  Third  National  Bank,  in  the  city  of  Phila- 
delphia ;  said  moneys  belonged  to  the  Imperial  Council  of  the 
Order  of  United  Friends,  and  did  not  belong  to  the  subordinate 
council  or  grand  council  organized  in  the  State  of  Pennsyl- 
vania ;  the  same  v/ere  collected  by  assessment  upon  the  mem- 
bership at  large  of  said  imperial  council  in  various  states,  and 
but  fourteen  per  cent  was  contributed  by  councils  in  Pennsyl- 
vania, and  but  a  small  minority  of  said  membership  did  then 
and  now  reside  in  the  state  of  Pennsylvania. 

11.  The  moneys  so  assessed  and  collected  were  collected  for 
the  purpose  of  paying  all  just  claims  of  beneficiaries  of  deceased 
members,  wherever  resident,  and  were  not  specially  collected 
to  pay  the  claims  of  beneficiaries  residing  in  Pennsylvania* 

12.  The  said  sum  in  the  hands  of  the  plaintiff  constitutes 
about  one  fourth  of  the  assets  of  the  Order  of  United  Friends, 
and  the  claims  against  said  order  amount  to  about  $140,000. 

13.  On  April  10, 1899,  Rose  M.  Shaughnessy  issued  a  writ 
of  foreign  attachment  out  of  C.  P.  No.  2,  of  Philadelphia  county, 
J.  T.,  1899,  No.  8,  and  attached  the  funds  in  the  hands  of  the 
plaintiff,  and  summoned  the  Third  National  bank  as  garnishee. 
Said  attachment  was  served  at  10 :  47  A.  M.,  April  10, 1899. 

14.  The  said  Rose  M.  Shaughnessy  is  a  citizen  of  the  state 
of  New  York. 

15.  Subsequently  similar  writs  of  foreign  attachment  issued 
as  follows : 
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At  the  suit  of 

Emma  G.  Grier,  April  11, 1899,  served  12.38  p.  M.  eo  die. 

Caroline  Conroy,  April  11, 1899,  11.46              ** 

Hannah  Blank,   April  13, 1899,  11.20  A.  M.    ** 

SaUie  E.  ffilt,    April  14, 1900,  10.10             ** 

Sarah  Jones,        April  17, 1900,  •* 

Fannie  G.  Haines,  April  11, 1900,  ** 

All  of  said  plaintiffs  are  citizens  of  the  state  of  Pennsylvania. 

Two  attaching  plaintiffs,  including  Shaughnessy,  are  bene- 
ficiaries of  certificates  maturing  through  the  deaths  of  members 
prior  to  April  1, 1899. 

16.  On  April  17,  1899,  the  plaintiff  filed  the  present  bill, 
setting  forth  that  the  preferences  sought  to  be  obtained  by  the 
attaching  plaintiffs  were  inequitable,  and  prayed : 

(1)  That  the  court  will  declare  the  issuing  of  said  writs  of 
foreign  attachment  and  the  attempted  preference  sought  thereby, 
to  be  illegal ;  and  that  the  same  shall  be  dissolved,  or  that  they 
be  required  to  interplead  with  an  ancillary  receiver  when  ap- 
pointed. 

(2)  That  an  injunction  issue,  restraining  the  prosecution  of 
said  writs  of  attachment. 

(3)  That  a  receiver  be  appointed  ancillary  to  the  receiver- 
ship of  Isaac  B.  Barrett,  and  that  such  receiver  be  directed  to 
collect  and  distribute  the  funds  in  the  hands  of  your  orator  as 
imperial  treasurer  under  the  direction  of  the  court. 

(4)  That  all  other  persons,  members  or  beneficiaries  of  mem- 
bers in  the  order,  be  enjoined  from  issuing  process  against  the 
funds  in  the  hands  of  your  orator. 

(5)  That  your  orator  be  authorized  and  empowered  to  pay 
over  to  such  ancillary  receiver  the  funds  in  his  hands  to  await 
further  action  of  the  court. 

(6)  Further  relief . 

17.  There  exists  in  the  state  of  New  York  under  her  laws  a 
method  of  winding  up  the  affairs  of  insolvent  corporations, 
and  of  equitably  distributing  its  assets. 

The  court  also  finds  the  further  fact: 

18.  By  the  laws  of  the  state  of  New  York,  the  filing  of  the 
receiver's  bond  relates  back  to  the  time  of  the  receiver's  ap- 
pointment. 
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OPINION. 
The  questions  raised  are  the  following : 

1.  Are  the  attaching  plaintiffs  creditors  ? 

2.  If  they  are,  does  the  appointment  of  a  receiver  by  a  court 
of  the  state  of  New  York  defeat  the  attachments  issued  after 
such  appointment  by  creditors  not  residing  in  the  state  of  New 
York? 

8.  If  they  are  such  creditors,  is  the  attachment  of  Rose 
Shaughnessy,  a  resident  of  the  state  of  New  York,  issued  prior 
to  the  appointment  of  the  receiver,  defeated? 

1.  As  to  the  first  question.  Are  the  attaching  plaintiffs  cred- 
itors ?  the  plaintiff  contends  that  they  are  not  creditors,  relying 
on  Fraternal  Guardians'  Estate,  159  Pa.  594,  and  The  Order  of 
Tonti's  Assigned  Estate,  173  Pa.  464. 

Those  cases,  however,  are  not  in  point.  They  decide  the 
rights,  as  against  each  other,  of  several  classes  of  members  of 
an  organization,  one  of  said  classes  claiming  also  to  be  cred- 
itors. 

In  the  present  case  none  of  the  defendants  were  ever  mem- 
bers of  the  corporation.  They  were  beneficiaries — a  totally 
different  class :  Dobson  v.  Hall,  1  Pa.  Dist.  Rep.  401.  The  right 
to  the  benefit  was  never  in  the  member.  It  was  in  the  bene- 
ficiary, and  no  one  other  than  she  could  maintain  an  action  for 
its  recovery.  She  took  in  her  own  right  alone  as  the  beneficiaiy 
of  the  fund,  and  did  not  represent  any  right  or  interest  of  her 
deceased  husband :  Hamill  v.  Supreme  Council  of  The  Royal 
Arcanum,  152  Pa.  537-642,  per  Geeen,  J. 

The  theory  of  the  Supreme  Court  seems  to  be  that  by  virtue 
of  a  contract  between  the  corporation  and  the  member,  the 
former  becomes,  on  the  latter's  death,  bound  to  pay  the  stipu- 
lated  sum  to  the  beneficiary,  and  this  constitutes  a  debt 

**  The  legal  acceptation  of  debt,"  says  Blacks  tone  (vol.  8» 
p.  154),  *'  is  a  sum  of  money  due  by  certain  and  express  agree- 
ment," and  still  a  more  explicit  definition  is  given  in  Stroud's 
Judicial  Dictionary  (p.  185)  :  "  A  liquidated  money  obligation, 
for  which,  generally  speaking,  an  action  will  lie  (Webster  v. 
Webster,  31  Beav.  393),  but  which  obligation  may  be  either 
legal  or  equitable." 

And  so  Lord  Justice  Lindley,  in  Webb  v.  Stenton,  L.  R. 
11  Q.  B.  Div.  526,  said :  **  Is  a  trustee  a  debtor  to  his  cestui 


Digiti 


ized  by  Google 


sous  c.  BLANK.  W6 

1901.]  Adjudication. 

que  trust?  You  cannot  say  he  is  unless  he  has  got  in  his 
hands  money  which  it  is  his  duty  to  hand  over  to  the  cestui 
que  trust ;  then,  of  course,  he  is  a  debtor,  and  there  is  no  diffi- 
culty in  attaching  such  a  debt." 

That  the  defendants  are  creditors  seems  to  us  quite  certain. 

The  next  question  raised  involved  a  determination  of  the 
effect  of  the  action  of  the  New  York  court  in  appointing  a  re- 
ceiver for  the  plaintiff  corporation  on  the  gfround  of  insolvency. 

While  a  receiver  has  no  extra-territorial  authority,  yet  his 
appointment  will,  on  the  ground  of  comity,  be  recognized  in 
Pennsylvania :  (Bagby  v.  Atlantic,  etc.,  R.  R.  Co.,  86  Pa.  291.) 
This  doctrine  is  subject,  however,  to  the  limitation  that  the 
receiver's  claims  do  not  come  in  conflict  with  the  rights  of  citi- 
zens of  our  own  state:  Bagby  v.  Atlantic,  etc.,  R.  R.  Co.,  86  Pa. 
294 ;  Hilliard  v.  Enders,  decided  by  the  Supreme  Court  on 
July  12,  1900. 

In  accordance  with  this  principle,  it  has  been  held  that  for- 
eign attachment  will  lie  at  the  suit  of  a  salesman,  resident  of 
Pennsylvania,  against  a  foreign  corporation  for  a  debt  due  him 
by  the  corporation,  even  though  receivers  have  been  appointed 
after  the  creation  of  the  debt :  Lett  v.  Thurber  Whyland  Co., 
15  Pa.  C.  C.  Reps.  666. 

And  where  receivers  were  appointed  in  the  district  court  of 
Columbia  for  an  insolvent  Virginia  corporation,  the  court  (Mo 
Phersok,  J.)  declined  to  give  this  appointment  such  effect 
as  would  enable  it  to  prevail  over  contemporaneous  and  subse- 
quent attachments  by  Pennsylvania  courts :  Smith  v.  Fidelity 
Bldg ,  Loan  &  Investment  Assn.,  4  Pa.  Dist.  Rep.  317. 

The  whole  question  has  been  treated  with  his  usual  learning 
and  thoroughness  by  Haeb,  P.  J.,  in  the  case  of  Perkins  v. 
Clear  Spring  Paper  Co.,  17  Phila.  168,  decided  by  this  court 
in  1885.  He  there  uses  this  language:  **It  is  accordingly 
well  settled  in  Pennsylvania  that  when  the  claims  of  a  foreign 
assignee  are  brought  into  conflict  with  those  of  our  own  citi- 
zens, the  latter  will  have  the  preference,  because  it  is  hardly 
just,  and  certainly  not  expedient,  to  remit  them  to  a  distant 
jurisdiction  for  what  is  close  at  hand  and  can  be  obtained  at 
home : "  Milne  v.  Moreton,  6  Binney,  858. 

Accepting  this  view,  we  are  bound  to  decide  in  favor  of  thoso 
who  are  residents  of  Pennsylvania.    Their  attachments  oan- 
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not  be  defeated  by  the  extra-territorial  ai^intment  of  a  re- 
eeiTer. 

This  leaves  still  to  be  determined  whether  Rose  Shaoglmes- 
sey's  attachment  can  stand,  she  being  a  citizen  of  New  York. 
Her  proceedings  were  taken  fully  a  day  before  the  appointment 
of  a  receiver  was  made,  but  the  order  of  the  New  York  court 
is  express  in  forbidding  all  persons  to  commence  any  action 
and  to  further  prosecute  or  take  any  further  proceedings  in 
any  action  theretofore  commenced  and  now  pending.  While 
our  rule  requires  us  to  protect  our  own  citizens,  we  ought  not 
to  stand  between  another  state  and  its  citizens,  so  as  to  enable 
the  latter  to  defy  the  government  to  which  they  owe  allegiance. 
This  would  be  a  breach  of  the  rule  of  comity  as  we  have  estab- 
lished it:  Perkins  v.  Clear  Spring  Paper  Co.,  17  Phila.  168; 
Bagby  v.  Atlantic,  etc.,  R.  R.  Co.,  86  Pa.  291. 

And  the  fact  that  she  was  diligent  cannot  avail  her  here. 
She  is  subject  to  the  order  of  the  court  of  her  own  state,  and 
if  we  awarded  her  the  money,  she  would  be  held  to  refund  it. 
Such  a  proceeding  on  our  part  inducing  a  multiplicity  of  ac- 
tions, would  be  a  breach  of  comity.  We  think,  therefore,  she 
must  be  referred  to  the  courts  of  her  own  state  for  the  deter- 
mination of  her  rights,  and  that  pending  the  decision  of  said 
courts,  shall  be  restrained  by  injunction  from  prosecuting  her 
claim  under  the  attachment 

The  prayer  for  the  appointment  of  an  ancillary  receiver  is 
granted,  and  such  moneys  in  the  hands  of  the  imperial  treasurer 
as  are  in  excess  of  the  amounts  required  to  satisfy  the  claims 
of  the  defendants  whose  attachments  have  been  sustained  and 
the  defendant  Shaughnessey's  attachment,  should  be  paid  over 
to  him,  when  duly  qualified ;  and  Isaac  N.  Solis,  Esq.,  is  hereby 
appointed  such  ancillary  receiver,  security  to  be  given  by  him 
in  the  sum  of  $40,000. 

Exceptions  filed  to  the  adjudicaticm  by  the  receiver  were  sub- 
sequently dismissed  and  exceptions  filed  by  the  executor  of 
Rose  M.  Shaughnessy  were  sustained  and  a  decree  was  entered 
in  part  as  follows : 

That  the  order  heretofore  made  appointing  Isaac  N.  Soils 
receiver  of  the  funds  and  assets  of  tiie  Order  of  United 
Friends  situate  within  the  state  of  Pennsylvania  and  not 
bound  by  the  attachments  issued  by  the  defendants  in  this 
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cause,  is  ratified,  approved  and  confirmed,  and  that  the  prayers 
for  an  injunction  against  the  defendants,  Hannah  Blank,  Saliie 
E.  Hilt,  Emma  G.  Grier,  Francis  T.  GiUin  (executor  of  Rose 
M.  Shaughnessj,  deceased),  Caroline  Conroy,  Fannie  G.  Haines 
and  Sarah  Jones,  and  all  prayers  for  relief  against  them  in  said 
bill  contained,  be  and  the  same  are  hereby  refused ;  that  the  said 
plaintiff  (treasurer  of  tiie  corporation)  be  authorized  to  pay  to 
the  receiver  so  appointed  the  funds  in  his  hands,  except  so 
much  thereof  as  may  be  necessary  to  meet  the  attachments 
thereof  by  the  said  defendants  with  interest  and  costs,  say  all 
sums  in  excess  of  the  sum  of  $25,000,  and  the  Third  National 
Bank  be  authorized  and  directed  to  honor  his  check  for  the  same. 

Brrar  a$$tgned  was  the  decree  of  the  court 

Samptan  L.  Carwn^  of  JoneB^  Carson  ^  Beebevy  with  him 
George  S.  Qraham^  for  appellant. — The  beneficiaries  are  not 
creditors :  St  Patrick's  Male  Beneficial  Society  v.  McVey,  92 
Pa.  610;  Fraternal  Guardians'  Assigned  Est,  169  Pa.  694; 
Com.  V.  Equitable  Beneficial  Assn.,  187  Pa.  412 ;  Vanatta  v. 
New  Jersey  Mut  Life  Ins.  Co.,  31  N.  J.  Eq.  15;  Order  of 
Tonti's  Assigned  Est,  173  Pa.  464 ;  Weingartner  v.  Charter 
Oak  Life  Lis.  Co.,  32  Fed.  Repr.  314. 

Where  the  laws  of  the  domicil  of  a  beneficial  order  provide 
a  method  for  winding  up  its  affairs  when  insolvent,  and  the 
society  has  availed  itself  of  those  laws,  the  attachments  of 
beneficiaries,  even  though  residents  of  the  foreign  state  where 
the  property  attached  is  located,  must  be  dissolved,  and  they  be 
remitted  to  the  state  of  the  domicil  for  their  remedy :  Parsons 
V.  Charter  Oak  Life  Ins.  Co.,  81  Fed.  Repr.  306. 

As  to  the  claim  of  Rose  M.  Shaughnessey,  the  attaching 
beneficiary,  who  resides  in  New  York,  and  who  began  her  at- 
tachment proceedings  a  day  before  the  receiver  was  appointed, 
it  is  submitted  that  her  attachment  should  be  dissolved.  The 
order  of  the  New  York  court  ia  express  in  forbidding  all  per- 
sons to  commence  any  action  or  to  further  prosecute  or  take 
any  further  proceedings  in  any  action  theretofore  commenced 
and  then  pending:  Perkins  v.  Clear  Spring  Paper  Co.,  17 
Phila.  168 ;  Long  v.  Girdwood,  160  Pa.  418 ;  Hilliard  v.  Ender 
&  Co.,  196  Pa.  687. 
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Z^wiB  Lawrence  Smithy  with  him  David  Werner  Amram^ 
Norris  S.  Barrett^  Charles  C.  Lister  and  Joseph  Savidge^  for 
certain  appellees. — The  attaching  plaintiffs  are  creditors  of  the 
order :  Dobeon  v.  Hall,  1  Pa.  Dist.  Rep.  401 ;  Hale  v.  Equitable 
Aid  Union,  168  Pa.  377;  Hamill  v.  Supreme  Council  of  The 
Royal  Arcanum,  152  Pa.  537 ;  Bacon  on  Beneficial  Societies, 
sec.  52:  Com.  v.  Wetherbee,  106  Mass.  161 ;  Vanatta  v.  N.  J. 
Mutual  Life  Ins.  Co.,  N.  J.  Eq.  15 ;  Elkhart  Mutual  Aid,  etc., 
Assn.  V.  Houghton,  98  Ind.  150 ;  Knights  of  Pythias  v.  Schmidt, 
98  Ind.  380 ;  Ash  v.  Guie,  97  Pa.  493  ;  Stamm  v.  Northwestern 
Mutual  Benefit  Assn.,  65  Mich.  317. 

The  attachments  should  be  sustained  against  the  foreign  re- 
ceivership :  Warren  v.  Union  Nat.  Bank,  7  Phila.  166 ;  Verona 
Tool  Works  v.  Greely  Co.,  6  Pa.  Dist.  Rep.  638  ;  Vogt  et  al.  v. 
Covenant  Bldg.  &  Loan  Assn.,  7  Pa.  Dist.  Rep.  768 ;  Perkins  v. 
Clear  Spring  Paper  Co.,  17  Phila.  168 ;  Smith  v.  Fidelity  Bldg. 
Loan  &  Investment  Assn.,  4  Pa.  Dist.  Rep.  317;  Clark  Co.  v. 
Toby  Valley  Supply  Co.,  14  Pa.  C.  ( \  Rep.  344 ;  Lett  v.  Thur- 
ber  Whyland  Co.,  15  Pa.  C.  C.  Reps.  666 ;  Bagby  v.  Atlantic, 
etc.,  R.  R.  Co.,  86  Pa.  291 ;  Smith's  App.,  117  Pa.  30 ;  Bacon  v. 
Horn,  123  Pa.  452;  Hilliai-d  v.  Enders  &  Co.,  196  Pa.  687 ; 
Willitts  V.  Waite,  26  N.  Y.  677 ;  Runk  v.  St.  John,  29  Bar- 
bour, 586. 

n.  B.  Gill,  with  him  John  R.  Read,  Silas  W.  Pettit,  and 
Louis  B,  Runk,  for  Francis  T.  Giblin,  executor  of  Rose  M. 
Shaughnessy,  deceased. — It  is  well  settled  that  no  effect  in  this 
state  will  be  given  to  a  judgment  rendered  in  another  state 
against  a  defendant,  who  has  not  been  served  with  process,  or 
not  voluntarily  submitted  to  the  jurisdiction  of  the  court : 
Rust's  Appeal,  177  Pa.  340;  Wernet's  Appeal,  91  Pa.  319; 
Noble  V.  Thompson  Oil  Co.,  79  Pa.  368. 

If  a  suit  had  been  brought,  in  which  Mrs.  Shaughnessy  had 
been  a  party  defendant,  and  a  judgment  rendered,  or  decree  en- 
tered against  her  without  service  of  process,  the  courts  of 
Pennsylvania,  in  any  suit  brought  to  enforce  the  same,  would 
disregard  the  judgment  and  permit  the  defendant  even  to  deny 
the  record  of  service  and  to  make  defense  to  the  claim  upon  its 
merits :  Price  v.  Schaeffer,  161  Pa.  630 ;  Guthrie  v.  Lowry, 
84  Pa.  638. 
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Pbb  Cxtbiam,  May  27, 1901 : 

We  affirm  the  decree  in  this  case  on  the  yeiy  clear  and  sat- 
isfactory opinion  of  Judge  Sulzbbbgeb. 
Decree  affirmed. 


159  609 

23  SC  >205 


Clapper  v.  Frederick.     Clapper  ».  Fluck. 

Qifl — Promissory  notes — Delivery, 

Without  a  complete  deliver}*  during  the  lifetime  of  the  donor  there  can 
be  no  valid  gift  inter  vivos.  Though  every  other  step  be  taken  that  is 
essential  to  the  validity  of  the  gift,  if  there  is  no  delivery,  the  gift  must 
fail.  IntentioD  cannot  supply  it;  words  cannot  supply  it;  actions  cannot 
supply  it ;  it  is  an  indispensable  requisite,  without  which  the  gift  fails  i*e- 
gardless  of  consequence. 

Where  a  woman  whose  two  brothers  are  indebted  to  her  on  promissory 
notes,  directs  her  brothers  to  deduct  a  certain  amount  from  their  respect- 
ive debts,  and  to  make  seveml  new  notes  of  smaller  amounts  for  the  bal- 
ance, payable  to  certain  nephews  and  nieces,  and  directs  one  of  her 
brothers  who  has  charge  of  her  other  papers,  to  keep  these  notes,  but 
gives  no  direction  as  to  delivery,  and  does  not  infoi-ra  the  nephews  and 
nieces  of  the  existence  of  the  notes,  and  after  the  death  of  her  brother, 
directs  another  person  to  take  charge  of  the  notes  without  setting  any  time 
for  their  delivery,  the  nephews  and  nieces  to  whom  the  notes  were  made 
payable,  cannot,  after  the  death  uf  their  aunt,  claim  title  to  the  notes,  as 
the  evidence  of  delivery  is  insufficient  to  establish  a  valid  gift. 

Argued  May  18, 1901.  Appeal,  Nos.  171  and  172,  Jan.  T., 
1900,  by  defendants,  from  judgment  of  C.  P.  Bedford  Co., 
Dec.  T.,  1899,  Nos.  42  and  43,  on  verdict  for  plaintiff  in  suits 
of  Nathaniel  Clapper,  Administrator  of  Elizabeth  Clapper,  De- 
ceased, V.  Adam  Frederick,  and  John  B.  Fluck,  Executors  of 
Daniel  Stayer,  Deceased,  and  against  John  B.  Fluck  and  Jacob 
Eoontz,  Executors  of  John  Stayer,  Deceased.  Before  MrrcH- 
BLL,  Fell,  Beown,  Mbstrbzat  and  Potteb,  JJ.    Affirmed. 

Assumpsit  on  promissory  notes.    Before  Longekeokeb,  P.  J. 
At  the  trial  the  court  directed  a  verdict  in  favor  of  plaintiff 
subject  to  the  following  question  reserved : 
There  is  not  any  evidence  in  this  case  to  be  submitted  to  the 
Vol.  (5XCIX — 89 
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jury,  upon  which  the  plaintiff  is  entitled  to  recover,  and  the 
jury  must  therefore  render  a  verdict  for  the  defendant. 

Verdict  in  the  first  case  for  11,942,  and  in  the  second  case 
for  $1,806.32. 

LoKGBNECKEB,  P.  J.,  filed  the  following  opinion  on  a  mo- 
tion for  judgment  non  obstante  veredicto. 

Elizabeth  Clapper's  maiden  name  was  Stayer.  She  was  a 
sister  of  John  Stayer  and  Daniel  Stayer,  the  defendants'  dece- 
dents, and  had  an  individual  estate  in  personalty,  derived  from 
her  father,  amounting  to  something  over  |f6,000.  Of  that 
amount  she  had  92,546.83  invested  in  the  hands  of  her  brother, 
John  Stayer,  on  November  12, 1894,  and  12,621.96  in  the  hands 
of  her  brother,  Daniel  Stayer,  for  which  she  held  their  notes. 
At  an  advanced  period  in  life  she  married  Henry  Clapper, 
whose  former  wife  had  died  leaving  children,  one  of  whom  is 
the  plaintiff  in  these  cases.  There  were  no  children  of  the 
second  marriage,  but  Elizabeth  Clapper  had  a  number  of  nephews 
and  nieces.  She  and  her  husband  were  growing  quite  old  when, 
on  November  12,  1894,  she  met  her  two  brothers  by  arrange- 
ment at  the  house  of  John  Stayer  in  company  with  John  B. 
Fluck,  Esq.,  and  after  the  two  notes  of  the  brothers  were 
produced  and  calculations  made  by  Fluck,  showing  the  amount 
due  thereon,  she  deducted  from  each  the  sum  of  $844.79,  and 
took  from  them,  for  the  balances,  a  number  of  notes  in  smaller 
sums,  given  in  the  names  of  her  relatives,  which  were  made 
payable  in  fouryears  with  interest  at  three  per  centum  for  the  last 
year  only.  The  original  indebtedness  of  each  brother  was  can- 
celed to  the  extent  of  $844.79  by  a  gift  of  that  sum,  and  on  the 
trial  we  held  the  respective  debts  relinquished  and  discharged 
for  a  corresponding  amount  as  of  November  12, 1894. 

When  the  new  notes  were  given  the  payees  named  therein 
were  not  present  and  they  never  had  possession  of  them  in  the 
lifetime  of  Elizabeth  Clapper,  nor  were  any  of  them  paid  since. 
It  is  clear  and  not  disputed  that  she  intended  to  make  gifts  of 
the  sums  represented  by  these  notes  to  the  payees,  but  there 
was  no  delivery  to  the  intended  donees  until  after  her  death. 
When  executed  she  placed  the  notes  in  the  hands  of  her 
brother,  Daniel,  one  of  the  makers,  without  any  explicit  instruc- 
tions as  to  the  time  of  their  delivery.     Of  the  four  persons 
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present  at  that  time,  only  two  lived  to  testify  in  regard  to  the 
transactions  on  November  12,  1894,  and  in  reference  to  the 
disposition  of  the  notes,  namely,  John  B.  Fluck,  Esq.,  and 
John  Stayer.  Their  testimony  shows  that  Daniel  had  been  at- 
tending to  his  sister's  business  and  had  charge  of  her  papers 
prior  to  that  meeting,  and  had  custody  of  his  own  note  to  her 
and  that  of  his  brother,  John ;  that  she  handed  these  notes  to 
him  with  directions  to  deliver  them  to  the  donees,  but  without 
any  instructions  as  to  the  time  when  that  should  be  done. 
Fluck  says,  "  There  was  no  times  fixed  as  to  when  they  should 
be  distributed."  John  Stayer  says,  "He  (Daniel)  was  to  keep 
them  and  keep  them  safe."  Being  asked,  '*  What  was  Daniel 
to  do  with  those  notes  that  you  gave  that  day  ?  "  he  replied, 
"  He  was  to  deliver  them  to  who  they  were  given  to."  The 
evidence  upon  the  question  as  to  the  time  when  it  was  contem- 
plated delivery  of  the  notes  should  be  made  is  not  very  clear, 
but  it  is  manifest  that  Daniel  did  not  understand  that  an  im- 
mediate delivery  was  intended,  for  he  placed  them  with  her 
other  notes  in  his  possession  and  retained  them  until  he  died. 
His  death  occurred  before  that  of  his  sister.  Rinehart  Stayer, 
a  nephew,  was  then  requested  by  Mrs.  Clapper  to  take  charge 
of  these  notes.  He  received  and  held  them  until  after  her 
death,  which  took  place  May  11,  1896.  He  sajrs  he  took  them 
to  his  home  and  cared  for  them  and  never  opened  them  until 
after  she  died ;  that  he  was  to  deliver  them  but  no  time  was  set. 
Whatever  may  have  been  her  intention  with  regard  to  the  time 
when  the  notes  should  be  given  to  the  donees  when  she  placed 
them  in  the  hands  of  her  brother,  it  is  somewhat  remarkable,  if 
she  designed  an  immediate  delivery,  that  she  again  put  them  in 
charge  of  Rinehart  Stayer  without  any  specific  directions  on 
the  subject,  after  Daniel  had  held  them  a  year  without  turning 
them  over. 

She  had  previously  made  a  will  in  which  she  made  substetn- 
tially  the  same  disposition  of  her  estate,  but  was  advised  that 
she  could  not  make  a  testamentary  distribution  of  her  property 
which  would  deprive  her  husband  of  his  rights  under  the  law, 
and  so  she  adopted  this  method.  She  stated  she  did  not  intend 
the  Clappers  should  have  her  estate  after  she  was  gone.  The 
theory  of  the  plaintiff  is  that  she  did  not  desire  the  arrange- 
ment made  on  November  12, 1894,  to  become  known  to  her 
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husband  until  after  her  death  in  case  he  should  surrive  her,  and 
in  case  she  survived  him  the  notes  would  be  still  in  her  control 
for  her  use  or  any  other  disposition  she  might  prefer.  Henry 
Clapper,  the  husband,  did  survive  her  about  a  year,  when  he 
died  May  18,  1897.  Now  his  son,  as  the  administrator  of 
Elizabeth  Clapper,  seeks  to  recover  for  the  estate  of  his  father 
from  the  estates  of  John  Stayer  and  Daniel  Stayer,  now  also 
deceased,  the  sums  owing  by  them  respectively  on  their  notes 
to  their  sister,  alleging  there  was  no  such  delivery  of  the  notes 
given  November  12,  1894,  as  could  vest  title  in  the  intended 
donees.     The  two  cases  were  tried  together. 

We  expressed  pretty  fully  our  views  on  the  legal  questions 
involved,  in  our  instructions  to  the  jury,  leaving  for  considera- 
tion on  the  pending  motions  for  judgment  in  favor  of  the  de- 
fendants non  obstante  veredicto  merely  the  question  whether 
there  is  any  proof  of  delivery  which  would  warrant  a  jury  in 
finding' that  the  tmnsactions  mentioned  divested  the  title  of 
Mrs.  Clapper  to  the  notes  and  the  debts  represented  thereby 
and  vested  the  same  in  the  parties  named  in  them.  In  other 
words,  were  they  complete  and  perfect  gifts?  If  not,  the  mar- 
ital rights  of  the  husband  could  not,  of  course,  be  defeated,  nor 
could  the  legal  representatives  of  his  estate  be  deprived  of  the 
fund. 

To  make  valid  gifts  there  must  have  been,  not  only  an 
intention  to  make  them,  but  to  do  so  at  the  time  and  not  in 
the  future,  attended  by  an  actual  or  constructive  deUvery  to 
the  donees,  by  which  the  donor  released  all  dominion  over  the 
funds  and  invested  the  donees  with  her  full  title  to  and  control 
over  the  same.  The  evidence  does  not  show  that  intended  do- 
nees knew  of  the  making  of  these  notes,  yet  an  acceptance 
might  be  presumed  if  there  were  any  proof  that  either  Daniel 
Stayer  or  Rinehart  Stayer  had  acted  in  the  premises  as  their 
agent  But  in  each  instance  the  party  was  at  the  time  the  cus- 
todian of  her  other  papers.  There  is  no  proof  that  she  consti- 
tuted them  the  agents  of  the  defendants,  and  in  absence  of 
such  proof  they  must  be  presumed  to  have  acted  as  her  agents: 
Thornton  on  Gifts  and  Advancements,  page  94 ;  Scott  v.  Lau- 
man,  104  Pa.  693 ;  14  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
p.  1025. 

If  the  gift  inter  vivos  be  delivered  to  a  third  person  for  the 
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donee,  with  authority  to  deliver  it  to  the  latter,  then  until  the 
authority  is  executed  and  the  article  delivered,  such  depositary 
is  the  agent  of  the  donor  and  the  latter  may  revoke  the  gift  and 
reclaim  the  property;  Sessions  v.  Moseley,  4  Gush.  (Mass.) 
87;  Dickeschied  v.  Exchange  Bank,  28  W.  Va.  340.  If  the 
depositary  is  the  agent  of  the  donor,  the  death  of  the  latter  re- 
vokes the  agency  and  no  delivery  thereafter  is  valid :  Thorn- 
ton on  Gifts,  etc.,  p.  94. 

Without  a  complete  delivery  during  the  lifetime  of  the  donor 
there  can  be  no  valid  gift  inter  vivos.  "  Though  every  other 
step  be  taken  that  is  essential  to  the  validity  of  the  gift,  if 
there  is  no  delivery,  the  gift  must  fail.  Intention  cannot  sup- 
ply it ;  words  cannot  supply  it ;  actions  cannot  supply  it ;  it  is 
an  indispensable  requisite,  without  which  the  gift  fails,  regard- 
less of  consequence :  "  Thornton  on  Gifts,  etc.,  p.  105. 

A  gift  is  more  than  a  purpose  to  give,  however  clear  and 
well  settled  the  purpose  may  be.  It  is  a  purpose  executed. 
It  is  a  voluntary  transfer  of  a  chattel,  completed  by  the  deliv- 
ery of  possession.  It  is  the  fact  of  delivery  which  converts  the 
unexecuted  purpose  into  an  executed  and  irrevocable  gift ;  by 
which  a  present  and  irrevocable  title  vests  in  the  donee :  Flan- 
agan V.  Nash,  186  Pa.  46. 

"  The  test  of  delivery  is  the  change  of  property,  the  immedi- 
ate right  to  entire  dominion  over  the  subject  of  the  gift,  a  per- 
fect title,  which  is  as  good  against  the  donor  as  any  one  else :  '* 
Thornton  on  Gifts,  etc.,  p.  110. 

Without  any  further  act  on  part  of  the  donor  or  the  depos- 
itaries in  our  case  than  has  been  shown,  could  the  donees  have 
sued  for  and  recovered  the  notes  ?  If  the  donor,  or  even  the  de- 
positaries, had  informed  the  donees  of  what  had  been  done  and 
they  had,  by  any  acts  or  by  agreement,  constituted  the  depos- 
itaries their  agents,  a  delivery  might  be  inferred,  but  unfortu- 
nately we  have  no  proof  that  the  donees  ever  learned  of  the  in- 
tended gifts  until  after  Mrs.  Clapper's  death. 

The  burden  is  on  the  donee  to  show  there  was  a  valid  gift 
(Thornton  on  Gifts,  etc.,  pp.  186,  189),  and  this  must  be  con- 
strued to  require  from  the  donee  proof  of  every  essential  element 
of  a  perfect  gift,  including  agency,  where  that  is  a  disputed  fact. 
If  the  evidence  were  conflicting  it  would  necessarily  be  a  ques- 
tion for  the  jury,  but  here  we  have  no  contradiction,  and  it  be- 
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comes  a  question  of  law  whether,  assuming  as  true  all  that  has 
been  shown  in  the  direction  of  a  delivery  of  the  notes  to  the 
depositaries  as  agents  for  the  donees,  there  is  such  proof  of  the 
fact  as  would  support  a  verdict  After  the  death  of  the  donor 
the  proof  of  a  gift  should  be  clear :  Appeals  of  Fross  and  Loomis, 
106  Pa.  258. 

The  mere  fact  that  the  notes  were  drawn  in  the  names  of  the 
proposed  donees,  without  actual  delivery  to  them  or  proof  that 
they  passed  into  the  hands  of  the  depositary  for  that  purpose, 
and  that  immediate  gifts  were  contemplated, -did  not  divest  the 
title  of  the  donor,  but  her  dominion  over  the  notes  and  the 
fund  continued :  Scott  v.  Lauman,  104  Pa.  593,  supra,  and  the 
case  therein  cited. 

If  it  was  intended,  as  the  plaintiff  contends,  that  the  notes 
should  not  be  delivered  until  after  Mrs.  Clapper's  death,  the 
intended  gifts  necessarily  failed,  and  delivery  thereafter  was  un- 
availing :  Trough's  Est.,  75  Pa.  115. 

While  the  witnesses  say  the  notes  were  given  to  Daniel 
Stayer  for  delivery  to  the  donees,  they  also  say  no  time  was  men- 
tioned when  it  should  be  done,  and  taking  this  in  connection 
with  the  conduct  of  Daniel  Stayer  in  the  premises,  and  the  fur- 
ther statement  of  John  Stayer  that  Daniel  Stayer  "  was  to  keep 
them  and  keep  them  safe,"  together  with  the  statement  of 
Rinehart  Stayer  that  he  "  was  to  handle  them  ^as  Daniel  had," 
and  the  fact  that  the  donees  were  kept  in  ignorance  of  the  trans- 
actions until  after  the  death  of  the  donor,  it  tends  to  refute  the 
intention  of  an  immediate  delivery  and  a  present  gift. 

If  we  could  satisfy  our  mind  that  these  could  be  sustained  as 
perfect  gifts  our  inclination  would  certainly  be  to  so  hold  them, 
and  thus  secure  the  money  in  controversy  to  the  kindred  of 
Mrs.  Clapper,  to  the  side  of  the  house  from  which  it  came,  but 
the  burden  of  establishing  the  essentials  of  gifts  being  on  the 
defendants,  and  feeling  that,  under  the  rules  of  law,  they 
have  failed  in  this,  and  that  we  could  not  have  sustained  ver- 
dicts if  rendered  in  their  favor,  we  do  not  feel  at  liberty  to  dis- 
turb those  taken  at  the  trial. 

And  now,  April  12,  1900,  the  reserved  point  is  refused  and 
the  motion  for  judgment  for  the  defendants  non  obstante  vere- 
dicto is  overruled  in  each  case,  and  it  is  ordered  that  judgment 
be  entered  for  the  plaintiff  in  each  case  according  to  the  verdict. 
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Same  day,  an  exception  to  the  foregoing  opinion  and  order, 
in  each  case,  is  noted  on  behalf  of  the  plaintiffs  and  bills  are 
sealed  accordingly. 

Error  asngned  was  in  entering  judgment  on  the  verdict. 

John  ff.  Jordan^  with  him  JE.  F.  Kerr  and  R.  0.  McNamara, 
for  appellants,  cited:  Licey  v.  Licey,  7  Pa.  252;  Albert  v. 
Ziegler,  29  Pa.  68 ;  Bond  y.  Bunting,  78  Pa.  218 ;  Kulp  v. 
March,  181  Pa.  630. 

John  M.  Beynolds^  with  him  Frank  U.  Oolvin^  for  appellee. 

Pbe  Curiam,  May  27, 1901 : 

The  judgment  is  affirmed  on  the  opinion  of  the  court  below. 


Smith,  Appellant,  v.  Selinsgrove  Borough. 

Negligence — Boroughs— Mad  dog, 

A  borough  cannot  be  held  liable  for  personal  injury  caused  by  the  bite 
of  a  mad  dog,  because  it  failed  to  pass  an  ordinance  prohibiting  the  run- 
ning at  large  of  dogs,  although  it  may  have  been  known  to  the  burgesA 
and  council  that  certain  dogs  running  at  large  had  been  bitten  by  other 
dogs  having  the  disease  of  hydrophobia. 

Argued  May  13,  1901.  Appeal,  No.  135,  Jan.  T.,  1901,  by 
plamtiff,  from  judgment  of  C.  P.  Snyder  Co.,  Feb.  T.,  1900, 
No.  71,  for  defendant,  on  demurrer  to  statement  in  case  of 
Frank  H.  Smith  v.  The  Borough  of  Selinsgrove.  Before  Mitoh- 
BLL,  Fell,  Beown,  Mestbezat  and  Potteb,  JJ.    Affirmed. 

Trespass  for  personal  injuries  caused  by  the  bite  of  a  mad 
dog. 

Plaintiff's  statement  contained  the  following  averment : 
Certain  dogs  running  at  large  in  said  borough  on  or  about 
July  9, 1899,  were  bitten  by  other  dogs  so  running  at  large 
having  the  disease  known  as  rabies,  or  hydrophobia,  which  fact 
was  known  by  said  chief  burgess.  Dr.  P.  A.  Boyer  and  town 
council,  on  or  about  July  10,  1899 ;  nevertheless  the  said  chief 
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burgess  and  town  council  did  not  act,  as  empowered,  in  the 
premises,  but  wholly  neglected  to  do  so ;  that  on  or  about  Go* 
tober  4,  1899,  one  of  these  dogs  bitten  as  aforesaid,  and  so  run- 
ning at  large,  while  having  the  disease  known  as  rabies,  or  hy- 
drophobia, as  aforesaid,  did  attack  and  bite  Lula  Maye  Smith, 
the  two-year  old  daughter  of  the  plaintiff. 
Defendant  demurred  to  the  statement. 

McClurb,  p.  J.,  filed  the  following  opinion : 
The  principles  governing  this  case  are  well  settled  and  have 
been  so  long  established  that  we  do  not  feel  called  upon  to  enter 
into  a  lengthy  or  elaborate  discussion  of  them.  The  defendant 
is  here  charged  with  negligence  in  failing  to  prohibit  the  run- 
ning at  large  of  dogs  in  the  borough,  when  it  was  known  to  the 
burgess  and  council  men  that  dogs  were  bitten  by  others  having 
the  disease  known  as  hydrophobia.  Plaintiff's  counsel  con- 
ceded at  the  argument  that  if  any  discretion  in  the  matter 
was  left  to  the  burgess  and  council  an  action  would  not  lie. 
Where  as  hei-e  legislative  power  is  vested  in  them  to  prohibit 
the  running  at  large  of  dogs,  and  to  authorize  and  direct  them 
to  be  killed  when  at  large,  it  is  of  necessity  at  all  times  within 
their  discretion  whether  or  not  any  i*estraint  shall  be  placed 
upon  the  animals.  Upon  failure  to  do  so  a  borough  could  not 
be  held  liable  in  damages,  because  that  would  be  equivalent  to 
saying  that  by  this  delegation  of  power  to  legislate  an  absolute 
duty  to  legislate  in  a  particular  way  was  imposed  upon  councils. 
In  McDade  v.  City  of  Chester,  117  Pa.  414,  it  appears  the 
mayor  and  councils  of  the  city  were  empowered  to  prohibit  the 
manufacture,  sale,  or  exposure  of  fireworks.  Professor  Jack- 
son's manufactory  of  fireworks  located  within  the  city  caught 
fire,  exploded  and  injured  the  plaintiff,  who  claimed  damages 
on  the  ground  that  it  was  the  duty  of  the  city  to  have  sup- 
pressed the  manufactory ;  that  this  duty  was  neglected,  and  in 
consequence  of  the  neglect,  he  received  his  injuries.  The  lan- 
guage of  the  statutes  incorporating  that  city  is  almost  identical 
with  that  of  the  general  borough  law,  and  it  was  held  to  be 
plainly  permissive  only,  and  that  by  the  words  "shall  have 
power"  to  cause  the  removal  of  any  nuisance,  etc.,  were  not  im- 
perative, and  no  absolute  duty  was  imposed  on  councils  to  sap- 
press  the  manufactory. 
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This  case  is  conclusive  of  the  two  questions  here  involved, 
first,  that  the  grant  of  authority  to  the  burgess  and  council  to 
prohibit  the  running  at  large  of  dogs  is  discretionary,  and  sec- 
ond, that  when  the  authority  is  discretionary  no  legal  duty  is 
imposed.  The  following  authorities  are  also  against  the  plain- 
tiffs contention  and  conclusive  of  his  right  to  i-ecover :  Dillon 
on  Municipal  Corporations,  sees.  949,  951 ;  Grant  v.  City  of 
Erie,  69  Pa.  420;  Carr  v.  Northern  Liberties,  35  Pa.  324; 
15  Am.  &  Eng.  Ency.  of  Law,  1154. 

Commonwealth  v.  Bredin,  165  Pa.  224,  relied  upon  by  plain- 
tiff's counsel,  was  an  indictment  against  the  burgess  and  coun- 
cilmen  of  the  borough  of  Leechburg  for  maintaining  a  nuisance 
in  the  form  of  a  disease-and-death-breeding  sewer.  They  were 
found  guilty  and  their  conviction  was  sustained  by  the  Supreme 
Court.  That  case  is  easily  distinguishable  from  the  one  now 
under  consideration.  That  was  a  criminal  prosecution  of  the 
public  officers  for  the  maintenance  of  a  common  nuisance  upon 
a  public  street.  This  is  a  private  action  for  civil  injuries  re- 
ceived, as  alleged,  by  reason  of  the  failure  of  the  borough  au- 
thorities to  exercise  its  charter  powers  to  prohibit  that  for  which 
it  was  in  no  wise  responsible. 

And  now,  to  wit:  April  28, 1900,  judgment  is  entered  for 
the  defendant  on  demurrer. 

Error  assigned  was  Uie  judgment  of  the  court. 

Charles  Hower^  for  appellant. 

A.  W.  Potter  and  Charles  P.  Ulrieh^  for  appellee,  were  not 
heard. 

Pbe  Curiam,  May  27, 1901 : 

The  judgment  is  affirmed  on  the  opinion  of  the  court  below. 
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Lenhart's  Estate. 

Will— Testamentary  capacity— Isstie  devisavit  vtl  nonr— Undue  influence. 
An  issue  devisavit  vel  non  for  lack  of  testamentary  capacity  and  for 
alleged  undue  influence  by  a  son,  will  be  refused,  where  the  evidence 
shows  that  during  the  last  year  of  decedent^s  life,  decedent  was  much 
weakened  by  age  and  disease ;  that  at  times  he  failed  to  recognize  neigh- 
bors and  members  of  lus  family,  but  that  on  the  day  that  the  will  was 
written  he  was  able  to  ti-ansact  business,  understood  and  talked  about  the 
property  he  possessed,  the  parties  to  whom  he  desired  to  will  it,  and  the 
disposition  he  wished  to  make  of  it ;  that  the  scrivener  came  at  the  de> 
cedent^s  request,  and  wrote  the  will  under  decedent^s  directions,  without 
any  member  of  the  family  being  present;  that  the  will  after  it  was  drawn 
was  read  to  decedent,  signed  by  him  and  a  former  will  destroyed ;  that  by 
the  last  will  decedents  youngest  son  was  devised  land  which  by  a  former 
will  had  been  devised  to  another  son  to  whom  a  money  legacy  was  given 
instead ;  that  the  other  bequests  in  the  first  will  were  not  changed ;  that 
the  youngest  son  continued  to  live  with  his  father  until  the  latter^s  death, 
and  was  the  only  son  who  showed  any  taste  or  inclination  towards  farming ; 
and  that  there  was  nothing  to  show  that  the  change  in  decedent's  intentions 
was  brought  about  by  the  youngest  son  or  by  any  one  in  his  behalf. 

Argued  May  13, 1901.  Appeal,  No.  193,  Jan.  T.,  1900,  by 
William  C.  Hatfield,  from  decree  of  O.  C.  Fayette  Co.,  March 
Term,  1898,  No.  62,  refusing  issue  devisavit  vel  non  in  estate 
of  Leonard  Lenhart,  deceased.  Before  Mitchell,  Fell, 
Brown,  Mestrezat  and  Potteb,  JJ.    Afl&rmed. 

Appeal  from  register  of  wills. 

Reppert,  p.  J.,  filed  the  following  opinion : 

This  matter  comes  before  the  court  on  an  appeal  from  the 
decision  of  the  register  of  wills  admitting  to  probate  the  will 
of  Leonard  Lenhart,  deceased. 

The  petition  upon  which  the  appeal  is  based  alleges  lack  of 
testamentary  capacity  on  the  part  of  the  testator  and  undue 
influence  exercised  upon  the  testator  by  his  son  Leonard  A. 
Lenhart,  and  others  not  named. 

At  the  time  of  his  death  in  August,  1896,  Leonard  Lenhart 
was  about  eighty-six  years  of  age.  He  had  been  twice  married. 
His  second  wife  died  in  March,  1895.    He  left  surviving  four 
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children  by  his  first  wife,  as  follows :  Michael  Lenhart,  Mrs. 
Martha  L.  Clarke,  James  S.  Lenhart,  George  W.  Lenhart. 
Also  four  grandchildren,  the  children  of  Mrs.  Mary  F.  Hat- 
field,  deceased,  a  daughter  by  the  first  wife,  as  follows :  Wil- 
liam C.  Hatfield,  Leonard  L.  Hatfield,  George  L.  Hatfield, 
Lizzie  B.  Hatfield.  Also  three  grandchildren,  the  children  of 
Mrs.  Laura  J.  Guiler,  deceased,  a  daughter  of  the  first  wife, 
as  follows :  Carrie  Guiler,  Leonard  K.  Guiler,  Mary  Guiler. 
Also  three  children  by  the  second  wife,  as  follows :  Mrs.  Eliza- 
beth McCormick,  Charles  E.  Lenhart,  Leonard  A.  Lenhart. 

The  will  in  dispute  was  adlnitted  to  probate  September  28, 
1896,  the  register  of  wills  having  previously  refused  after  hear- 
ing, to  issue  a  precept  to  the  common  pleas. 

The  estate  of  the  decedent  consisted  mainly  of  a  tract  of 
land  situate  in  Redstone  township,  this  county,  containing  283 
acres  and  underlaid  with  coal.  He  devised  the  surface  of  the 
land  to  his  son  Leonard  A.  Lenhart,  and  directed  his  executors 
to  make  sale  of  the  coal  whenever  it  could  be  done  to  the  best 
advantage. 

The  proceeds  of  the  coal  he  bequeathed  as  follows  : 

To  Mrs.  Elizabeth  McCormick,  16,000.00 

To  Michael  Lenhart,  1,000.00 

To  Mrs.  Martha  L.  Clarke,  8,500.00 

To  James  S.  Lenhart,  1,600.00 

To  George  W.  Lenhart,  2,000.00 
To  J.  V.  Thompson  in  trust  for  Chas.  E.  Lenhart,  9,000.00 

To  Leonard  A.  Lenhart,  6,000.00 

To  William  C.  Hatfield,  800.00 

To  Leonard  L.  Hatfield,  800.00 

To  George  L.  Hatfield,  800.00 

To  Lizzie  B.  Hatfield,  800.00 

To  Carrie  Guiler,  800.00 

To  Leonard  K.  Guiler,  800.00 

To  Mary  Guiler,  800.00 

181,100.00 

In  addition  to  the  above  he  bequeathed  to  Mrs.  McCormick 
some  items  of  personal  property ;  to  James  S.  Lenhart  two 
notes  he  held  against  him,  the  amounts  not  being  named ;  to 
Leonard  A.  Lenhart  his  household  effects  and  live  stock  and  ten 
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shares  of  railroad  stock,  and  he  devised  to  him  his  lands  above 
refeiTed  to,  excepting  the  nine-foot  vein  of  coal ;  to  Leonard 
L.  Hatfield,  thirteen  shares  of  Brownsville  Gas  Company  stock ; 
to  Leonard  K.  Guiler  his  interest  in  a  lot  at  the  west  end  of 
the  Monongahela  bridge  and  $100  in  money. 

In  case  the  proceeds  of  the  coal  and  personal  property  not 
disposed  of  by  will  should  exceed  the  bequests  made,  then  the 
excess  is  to  be  divided  among  the  legatees  in  proportion  to  the 
bequests  made  to  them,  and  should  there  be  a  deficiency  then 
the  bequests  are  to  be  reduced  in  like  manner. 

The  petition  further  alleges  that  the  coal  underlying  the  land 
is  inadequate  to  produce  the  legacies  bequeathed  out  of  the 
proceeds  thereof,  and  that  the  testator  was  fraudulently  induced 
to  place  a  fictitious  value  on  the  coal  by  Leonard  A.  Lenhart 
for  the  purpose  of  obtaining  the  advantage  to  be  derived  from 
the  devise  of  the  surface. 

For  some  eighteen  years  before  his  death  the  testator  suf- 
fered from  inflammation  of  the  bladder,  at  first  acute,  after- 
wards chronic.  Beginning  in  1877,  Dr.  C.  C.  Reichard,  of 
Brownsville,  was  his  attending  physician  until  his  death,  visit- 
ing him  at  irregular  intervals  when  su£fering  from  attacks  of 
the  disease  to  which  he  was  subject ;  Dr.  Reichard  attended 
him  in  the  spring  of  1895,  and  again  in  July  or  August  of  the 
same  year  some  four  or  five  times.  His  next  call  was  in  Jan- 
uary of  1896,  and  in  July  and  August  of  1896,  in  decedent's 
last  illness,  he  visited  him  some  five  or  six  times.  These  visits 
seem  to  have  been  paid  when  Mr.  Lenhart  was  in  much  pain, 
and  the  conversation  was  principally  in  reference  to  his  illness. 
Dr.  Reichard  testifies  that  the  deceased  gradually  became  worse 
during  the  last  two  years  of  his  life,  losing  flesh,  becoming 
melancholy  and  taciturn,  and  taking  no  interest  in  matters  that 
formerly  interested  him,  both  mind  and  body  being  much  weak- 
ened by  age  and  disease ;  that  in  1895  he  was  not  competent 
to  transact  important  business  or  to  make  a  will.  He  admits 
that  in  his  examination  before  the  register  of  wills  in  1896,  he 
stated  in  reply  to  the  question  whether  the  decedent  was  cap- 
able of  making  a  will,  that  he  didn't  know,  and  his  conclusion 
in  his  present  testimony  seems  to  be  based  on  the  extreme  age, 
long  continued  suffering  and  changed  characteristics  above 
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noted.  He  never  discussed  business  matters  with  his  patients 
or  heard  his  patient  discuss  them  with  others. 

In  the  testimony  of  other  witnesses  instances  of  childish  and 
improper  conduct,  loss  of  memory  and  failure  to  recognize 
neighbors  and  members  of  his  family  appear.  These  instances, 
however,  occur  generally  during  or  just  after  attacks  of  the 
disease  with  which  he  was  afflicted.  These  attacks  were  ac- 
companied by  great  physical  suffering,  and  mental  and  physical 
prostration.  For  some  four  or  five  years  before  his  death  he 
had  given  up  the  active  management  of  his  business,  farming, 
his  affairs  being  looked  after  by  his  youngest  son  Leonard  A. 
Lenhart,  who  had  never  married,  and  who  had  remained  at 
home,  and  was,  for  some  years  prior  to  his  father's  death  the 
only  child  remaining  at  home. 

The  will  is  dated  October  10,  1895.  It  was  written  at  the 
residence  of  the  deceased  on  that  date  by  J.  V.  Thompson  of 
this  place,  a  man  of  great  business  experience,  and  who  has 
frequently  been  called  upon  to  perform  similar  services.  He 
went  there  at  the  decedent's  request,  for  that  purpose,  and 
while  there  he  had  no  intercourse  with  any  other  member  of 
the  family.  He  was  accompanied  by  his  wife,  since  deceased. 
He  had  known  Mr.  Lenhart  for  many  years.  A  former  will, 
written  some  ten  years  before,  by  Mr.  Thompson's  father,  had 
been  left  at  the  bank,  of  which  he  is  an  officer,  for  safekeeping, 
and  was  in  his  possession.  The  testator's  second  wife  had  died 
the  preceding  March,  and  this,  with  a  different  disposition  of  a 
portion  of  the  surfacie  of  the  farm,  was  assigned  as  the  reason 
of  rewriting  the  will.  The  former  will  was  read  twice,  and 
the  changes  desired  noted,  the  present  will  was  then  drafted, 
read  to  Mr.  Lenhart,  and  signed  by  him,  and  the  former  will 
destroyed  at  his  request.  Mr.  Thompson  testifies  that  no  sug- 
gestions were  made  to  Mr.  Lenhart,  no  member  of  the  family 
was  present  or  consulted ;  that  he  detected  no  change  in  his 
ability  to  transact  business;  that  in  view  of  his  sickness  he 
thought  him  remarkably  strong ;  that  he  understood  and  talked 
about  the  property  he  possessed,  the  parties  to  whom  he  desired 
to  will  it,  and  the  disposition  he  wished  to  make  of  it  The 
will,  so  far  as  the  present  beneficiaries  are  concerned,  was  prac- 
tically a  republication  of  the  former  will  with  the  exception 
that  sixty  or  seventy  acres  of  surface  vere  devised  to  Leonard 
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A.  LenhaTu  in  addition  to  what  had  previously  been  devised  to 
him.  By  the  former  will  this  land  had  been  devised  to  Charles 
Lenhart.  In  its  place  he  was  bequeathed  $3,000  of  the  pro- 
ceeds of  the  coal  in  addition  to  the  sum  bequeated  him  by  the 
former  will.  The  bequests  made  to  the  other  legatees,  and 
payable  out  of  the  proceeds  of  the  coal  were  unchanged.  At 
the  time  the  former  will  was  made  it  is  not  alleged  that  the 
testator  was  not  in  full  control  of  his  business,  and  of  his  men- 
tal faculties ;  nor  is  it  alleged  that  at  that  time  he  was  subject 
to  undue  influence.  Leonard  A.  Lenhart  was  then  about  nine- 
teen years  of  age.  He  remained  with  his  father  until  the  lat- 
ter's  death,  and  so  far  as  the  evidence  shows,  was  the  only  one 
of  his  sons  who  showed  any  taste  or  inclination  towards  farm- 
ing. There  is  no  proof  that  the  testator's  intention  to  change 
his  will  was  brought  about  by  Leonard  A.  Lenhart  or  by  any- 
one in  his  behalf,  nor  is  there  any  proof  that  the  changes  actu- 
ally made  were  made  other  than  by  the  testator's  own  wish  and 
motion.  And  the  fact  that  the  sums  bequeathed  to  the  other 
legatees  in  the  former  will  were  undiminished  in  the  will  in 
contest  certainly  shows  that  no  deception,  artifice  or  undue  in- 
fluence was  used  to  their  prejudice  in  the  mean  time.  It  is  not 
claimed  that  undue  influence  was  exerted  in  behalf  of  Charles 
Lenhart,  and  yet  it  is  evident  that  the  increased  legacy  given 
to  him  by  the  will  in  contest  almost,  if  not  fully,  equals  the 
increased  devise  to  Leonard.  Nor  is  there  foundation  for  the 
charge  that  a  fictitious  valuation  was  placed  upon  the  coal  to 
the  advantage  of  the  devisee  of  the  surface.  The  judgment  of 
the  testator  as  to  the  value  of  his  coal  has  been  more  than  jus- 
tified, and  it  is  a  well  known  fact  which  we  feel  that  we  can 
here  state  without  impropriety,  although  it  does  not  appear  in 
evidence,  that  the  proceeds  of  the  testator's  coal  would  at  this 
time  pay  nearly,  if  not  fully,  double  the  legacies  named  in  the 
will.  Nor  is  it  diflBcult,  with  the  knowledge  that  comes  after 
the  fact,  to  see  the  ground  upon  which  the  testator's  judgment 
was  based.  We  are  fully  satisfied  that  at  the  time  this  will 
was  made  the  testator  possessed  testamentary  capacity,  and 
that  he  exercised  it  without  undue  influence. 

The  family  relations  disclosed  in  the  testimony  are  not  un- 
usual either  in  their  characteristics  or  in  their  results,  and  as  is 
60  well  stated  by  Judge  Hanna  in  Jacob  Loeser's  Estate,  167 
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Pa.  498,  it  is  but  natural  that  some  of  the  legatees  under  this 
will  "  feel  disappointed  with  the  disposition  made  by  the  testa- 
tor of  his  estate,"  and  are  convinced  that  it  is  most  inequitable. 
But  they  fail  to  recognize  his  right  to  do  as  he  deemed  best 
with  his  own  property,  to  prefer  one  child  above  another,  or  dis- 
inherit one  or  more  at  his  discretion.  This  dominion  and  power 
conferred  by  statute  and  protected  by  the  law  is  not  to  be  in- 
terfered with  for  slight  cause.  And  it  is  not  for  the  courts  to 
produce  an  equality  where  a  testator  has  seen  fit  to  make  an 
inequality,  merely  to  relieve  the  disappointment  and  chagrin 
of  legatees  whose  equal  or  superior  claims,  in  their  opinion, 
have  been  unjustly  disregarded." 

After  a  careful  examination  of  the  testimony  we  do  not  think 
it  is  sufficient  to  sustain  a  verdict  against  the  will,  and  an  issue 
is  therefore  refused  and  the  appeal  dismissed. 

Error  assigned  was  the  decree  of  the  court. 

Nathaniel  Ewing^  with  him  A.  2>.  Boyd  and  A.  (7.  Hagan^  for 
appellants. 

A.  Plumer  Austin^  with  him  R.  H,  lAndsey^  for  appellees. 

Pbb  CxmiAM,  May  27, 1901 : 

The  decree  is  affirmed  on  the  opinion  of  the  learned  oourt 
below. 


Bankard,  Appellant,  v.  Shaw. 

Married  women— Power  to  conlraci — Separate  estate. 

Under  the  Act  of  April  11,  1848,  P.  L.  536,  a  married  woman  oould,  in 
1883,  contract  for  the  erection  of  a  house  on  her  separate  estate. 

Where  a  contract  for  the  erection  of  a  house  on  the  separate  estate  of  a 
wife  is  signed  by  the  husband  alone,  but  the  wife  is  present  at  the  execu- 
tion of  the  contract  and  participates  in  settling  its  terms,  and  subsequently 
directs  the  work  under  it,  the  law  will  presume  that  the  husband  was  act- 
ing as  his  wife^s  agent  in  signing  the  contract,  and  will  imply  a  contract 
on  her  part  to  pay  for  the  house. 
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Statute  of  frauds— Conveyance  of  property  ^Married  women — Meehame^s 
lien. 

Where  a  married  woman  oontracts  for  the  erection  of  a  bouse  on  her 
separate  estate,  and  a  mechanic's  lien  is  filed  against  the  property,  and 
subsequently  a  sci.  fa.  on  the  lien  id  settled  by  the  owner  giving  a  note, 
and  judgment  is  obtained  by  suit  on  the  note,  execution  may  be  had  against 
the  property  under  the  judgment,  although  the  owner  conveyed  it  for  a 
nominal  consideration  to  her  children  by  a  deed  executed  and  delivered 
after  the  mechanic's  lien  was  filed,  but  before  the  note  was  given. 

Argued  May  14, 1901.  Appeal,  No.  276,  Jan.  T.,  1901,  by 
plaintiffs,  from  judgment  of  C.  P.  Fayette  Co.,  June  T.,  1898, 
No.  301,  on  verdict  for  defendant  in  case  of  Minnie  Birch 
Bankard  v.  Eliza  Shaw  and  B.  K.  Shaw.  Before  Mitchell, 
Fbll,  Bbown,  Mestbezat  and  Potter,  J  J.    AflBrmed. 

Ejectment  for  two  lots  in  the  borough  of  New  Haven.  Before 
Umbel,  J. 

At  the  trial  it  appeared  that  on  May  3,  1883,  Lindsey  War- 
man  et  ux.  conveyed  the  lots  in  controversy  to  Sarah  E.  Birch ; 
on  June  30,  1883,  Samuel  Birch,  husband  of  Sarah  E.,  signed 
a  written  contract  with  James  Calhoun  &  Company,  providing 
for  the  erection  of  a  dwelling  house  on  the  same,  on  the  com- 
pletion of*  which,  there  was  a  balance  claimed  by  the  contract- 
ors of  $379.22,  for  which  a  mechanic's  lien  was  filed  January  22, 
1884,  at  No.  766,  mechanic's  lien  docket,  on  which  a  sci.  fa. 
was  issued  at  No.  289,  September  term,  1885,  and  was  regularly 
prosecuted  until  it  was  on  the  list  for  trial  at  March  term,  1888, 
and  then  as  appears  of  record  was  "  settled,"  but  was  not,  nor 
has  it  ever  been  satisfied.  By  deed  dated  May  3, 1887,  and 
acknowledged  June  3, 1887,  Sarah  E.  Birch  et  al.,  conveyed 
the  said  premises  to  Minnie  Birch  et  al.,  children  of  the  grantors 
and  plaintiffs  herein,  for  the  consideration  of  11.00;  which 
deed  was  recorded  January  16,  1888.  The  settlement  of  the 
sci.  fa.  was  affected  by  Sarah  E.  Birch  giving  her  note  March  13, 
1888,  to  Calhoun  &  Company  for  the  balance  due  ($287.32)  and 
on  her  failure  to  pay  the  same,  they  sued  and  recovered  judg- 
ment, and  on  April  4, 1890,  issued  a  vend,  ex.,  and  sold  the 
said  lots  May  10,  1890,  as  the  property  of  Sarah  E.  Birch  to 
Eliza  Shaw,  for  the  consideration  of  $800,  and  after  payment 
of  costs  and  the  judgment  debt  and  other  liens,  a  balance  of 
$331.98  was  distributed  to  Mrs.  Birch.     The  plaintiffs  herein 
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oUdm  tit^e  under  the  conveyance  to  them  of  June  8, 1887 ;  the 
defendants  under  the  said  sheriff's  sale,  in  purauance  of  which 
a  deed  was  duly  executed  and  acknowledged  December,  1890. 
Verdict  for  defendants. 

On  a  rule  for  a  new  trial  Umbel,  J.,  filed  the  following 
opinion : 

1.  Sarah  E.  Birch  being  a  married  woman  in  1883,  was  she 
capable  of  contracting  such  debt  as  the  one  for  which  the 
mechanic's  lien  in  question  in  this  case  was  filed? 

It  is  well  settled  that  under  the  common  law,  Mrs.  Birch 
was  not  capable  of  contracting  such  debt,  and  whatever  ability 
she  possessed  in  that  regard  in  1883,  was  due  to  the  provisions 
and  constructions  of  the  Act  of  April  11, 1848,  P.  L.  536,  which 
act  provides,  inter  alia,  "  all  such  property  of  whatever  name 
or  kind  which  shall  accrue  to  any  married  woman  during  cov- 
erture, by  law,  descent,  deed  of  conveyance  or  otherwise  shall 
be  owned,  used  and  enjoyed  by  such  married  woman  as  her 
own  separate  property."  This  act  was  passed  for  the  purpose 
of  increasing  the  rights  and  enlarging  the  powers  of  married 
women,  and  the  courts  have  given  it  a  construction  in  harmony 
with  such  purpose. 

K  the  words  '*own,  use  and  enjoy"  mean  anything,  it  is 
more  than  merely  the  right  to  hold  the  title  to  real  estate  with- 
out the  rights  to  improve,  repair  or  cultivate  it.  A  reasonable 
and  the  most  conservative  construction  carries  with  it  these 
rights,  and  they  must  necessarily  authorize  and  empower  the 
person  who  owns,  uses  and  enjoys  such  real  estate  to  contract 
such  obligations  as  attend  such  improvements  as  are  necessary 
to  adapt  the  premises  to  the  uses  and  wants  of  the  owner.  To 
say  that  a  married  woman  shall  not  have  the  power  under  the 
act  of  1848,  to  contract  for  such  necessary  improvements  is  to 
say  that  she  shall  not  have  the  ordinary  means  of  controlling, 
using  and  enjoying  her  separate  estate,  and  thus  the  very  spirit 
and  intention  of  the  act  are  destroyed.  Her  power  to  contract 
for  improvements  as  well  as  for  repairs,  is  inseparably  incident 
to  her  right  to  take  and  hold  real  estate  for  her  own  use ;  con- 
sequently in  1883,  Mrs.  Birch  was  capable  of  contracting  for 
the  erection  of  a  house  on  her  separate  estate :  Lippincott  v. 
Hopkins,  67  Pa.  328 ;  Lippincott  v.  Leeds,  77  Pa.  420 ;  Appeal 
Vol.  cxcix — 40 
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of  Germania  Savings  Bank,  95  Pa.  829 ;  Botts  v,  Knabb,  116 
Pa.  28. 

2.  If  she  were  able  to  contract  such  debt,  was  her  conduct 
such  as  to  make  the  agreement  of  June  30,  1883,  signed  by 
James  Calhoun  &  Company  and  Samuel  Birch  and  offered  in 
evidence  January  24,  1900,  as  "  Exhibit  No.  1,"  her  contract, 
and  was  the  debt  so  contracted  an  existing  liability  at  the  time 
she  conveyed  the  premises  to  her  children? 

H.  M.  Kerr  testified  that  he  was  a  member  of  the  firm  of 
James  Calhoun  &  Company;  that  he  wrote  the  contract  in 
question ;  that  it  was  Avith  both  of  them  (Mr.  and  Mrs.  Birch), 
although  the  written  one  was  signed  by  only  Mr.  Birch ;  that 
he  had  preliminary  talks  with  Mr.  and  Mrs.  Birch  before  the 
contract  was  signed,  and  that  Mrs.  Birch  was  present  when  it 
was  signed,  and  that  she  was  frequently  present  during  the 
erection  of  the  house,  and  that  she  did  most  of  the  talking  in 
giving  directions,  etc.,  while  the  work  was  going  on;  that 
changes  were  made  at  her  suggestion,  and  that  Mr.  Birch  stated 
in  the  presence  of  Mrs.  Birch  that  the  building  was  for  her. 

W.  D.  McDowell,  who  was  another  member  of  the  firm  of 
Calhoun  &  Company,  testified  that  he  was  present  when  the 
contract  was  signed ;  that  Mr.  and  Mrs.  Birch  came  to  the  of- 
fice of  Calhoun  &  Company  indicating  that  they  wanted  a  house 
built ;  that  Mrs.  Birch  did  the  principal  part  of  the  talking  and 
was  present  when  the  agreement  was  signed,  and  at  that  time 
said  she  had  other  property  and  could  make  larger  payments 
than  were  called  for  in  the  contract. 

This  testimony  is  not  denied,  and  it  was  sufficient  to  satisfy 
the  jury  that  notwithstanding  the  contract  was  signed  by  Sam- 
uel Birch,  her  conduct  was  such  as  to  make  it  her  contract  for 
the  improvement  of  her  separate  estate. 

Einstein  v.  Jamison,  95  Pa.  403,  was  a  scire  facias  on  a  me- 
chanic's lien.  The  property  was  owned  by  the  wife.  The 
contract  was  made  by  her  husband,  the  wife  was  present  and 
knew  of  it  and  directed  the  work.  The  defense  was  that  she 
had  not  contracted  and  was  not  liable  to  pay  for  the  work.  In 
this  case  the  Supreme  Court  says :  "  The  contractor  testified  that 
Mrs.  Jamison  was  present  during  a  part  of  the  time  the  con- 
tract for  the  work  was  being  made ;  that  during  its  progress 
she  came  to  his  house  to  get  him  to  do  the  work,  and  several 
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times  sent  after  him  to  come  and  do  it.  She  was  frequently 
present  directing  as  to  the  manner  in  which  she  desired  the 
work  done,  and  told  him  when  she  would  make  payment.  .  .  . 
While  the  courts  should  carefully  protect  married  women  in 
the  enjoyment  of  their  separate  property,  and  not  permit  it  to 
be  unjustly  charged  with  an  incumbrance,  yet  they  should  not 
be  permitted  to  enhance  the  value  of  their  property  at  the  ex- 
pense of  an  innocent  and  confiding  contractor.  If  the  materials 
were  furnished  and  used  in  tbe  improvement  of  her  property 
by  her  directions,  or  with  her  knowledge  and  assent  and  were 
reasonably  necessary,  and  there  was  no  agreement  that  her 
property  should  not  be  liable  therefor,  the  law  will  give  a  lien 
thereon  for  the  value  of  the  materials." 

Beran  v.  Thackara,  143  Pa.  182,  was  a  sci.  fa.  on  mechan- 
ic's lien.  Mrs.  Thackara  was  the  owner  of  the  property.  A 
contract  was  in  writing  made  by  her  husband  of  one  part,  and 
Kitzelman,  contractor,  of  the  other  part.  The  plaintiff  had 
furnished  material  to  the  contractor  for  the  house.  The  court 
below  found  in  favor  of  the  plaintiff.  On  appeal,  the  Supreme 
Court  said  (199)  •  "  One  general  ground  of  defense,  in  the 
court  below  was,  that  under  the  evidence  there  could  be  no  re- 
covery for  any  part  of  the  materials,  mainly  because  the  con- 
tracts were  with  the  husband  alone,  and  Mrs.  Thackara,  owner 
of  the  lot,  was  not  a  party  thereto  ....  (199)  :  It  was  erected 
under  a  contract  made  with  the  husband,  and  as  the  facts  abun- 
dantly show,  with  the  knowledge,  approbation  and  concurrence 
of  the  wife.  It  is  true  the  husband  made  the  contract  in  his 
own  name,  but  the  building  contracted  for  was,  with  the 
knowledge  and  concurrence  of  the  wife,  designed  and  erected 
for  her ;  and  therefore,  in  making  the  contract  the  husband 
may  be  regarded  in  law  as  the  agent  of  the  wife,  as  much  so 
as  if  he  had  avowedly  acted  by  her  express  authority : "  Foires- 
ter  V.  Preston,  2  Pitts.  Rep.  298 ;  Jobe  &  Meanor  v.  Hunter, 
165  Pa.  6 ;  Brumbaugh's  Assigned  Estate,  8  Pa.  Superior  Ct. 
292. 

Under  the  testimony  in  this  case  the  jury  were  clearly  war- 
ranted in  determining  that  the  contract  was  entered  into,  the 
materials  furnished  and  the  work  done  with  the  knowledge, 
approbation  and  concurrence  of  Mrs.  Birch ;  and  under  such 
fa^  the  law  will  presume  that  her  husband  was  acting  as 
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her  agent  and  will  imply  a  contract  by  her  to  pay  for  the  im- 
provements thus  placed  on  her  separate  estate,  and  the  unpaid 
balance  on  the  afoi'csaid  mechanic's  lien  was  an  existing  liabil- 
ity of  Mrs.  Sarah  Birch,  June  8, 1887,  the  date  of  the  volun- 
tary conveyance. 

3.  Does  the  voluntary  conveyance  of  June  8, 1887,  recorded 
in  deed  book  75,  page  275,  come  within  the  statute  of  IS  Eliza- 
beth? 

On  the  trial  of  this  case  it  was  admitted  by  plaintiffs'  coun- 
sel that  if  there  was  any  existing  debt  of  Mrs.  Birch  due  James 
Calhoun  &  Company,  at  the  time  of  the  execution  of  the  volun- 
tary conveyance  to  her  children  and  the  collection  of  said  debt 
delayed,  hindered  or  defeated  thereby,  such  deed  would  be  void 
and  would  come  within  the  "statute  of  fraudulent  convey- 
ances," which  provides,  inter  alia,  that  all  lands  conveyed  with 
intent  to  delay,  hinder  or  defraud  creditors  shall  be  '*  utterly 
void,  frustrate  and  of  none  effect,  in  pretense,  color,  feigned  con- 
sideration, expression  of  use  or  any  other  matter  or  thing  to  the 
contiury  notwithstanding :  "  Thomson  v.  Dougherty,  12  S.  & 
R.  448;  Geiger  v.  Welsh,  1  Rawle,  849;  Brown  v.  McCor- 
mick,  135  Pa.  434 ;  Marshall  v.  Roll,  139  Pa.  899. 

Therefore  as  to  debt  of  Calhoun  &  Company,  represented  by 
the  aforesaid  mechanic's  lien,  this  voluntary  conveyance  is  void 
and  comes  within  the  statute  of  13  Elizabeth. 

It  is  contended  on  behalf  of  the  plaintiffs  that  Hm  case 
comes  within  the  rule  which  holds  that  a  judgment  against  a 
married  woman  could  be  taken  only  for  necessaries  contracted 
for  by  herself,  or  in  some  of  the  cases  enumerated  by  the  act 
of  assembly,  and  that  the  facts  to  fix  her  liability  must  affirma- 
tively appear  on  the  record  :  Dorrance  v.  Scott,  8  Wheat  809 ; 
Hecker  v.  Haak  et  al.,  88  Pa.  238 ;  Hugus  &  Hacke  v.  Ditb- 
ridge  Glass  Co.,  96  Pa.  160. 

It  is  not  within  our  province  at  this  time,  nor  do  we  under- 
take to  pass  on  the  legality  and  regularity  of  the  mechanic's 
lien  filed  January  22, 1884,  at  No.  766,  but  having  determined 
that  the  debt  for  which  it  was  entered  was  a  liability  of  Mrs. 
Birch  and  contracted  for  by  her  through  her  agent,  for  the  im- 
provement of  her  separate  estate  within  the  provisions  of  the 
act  of  1848,  advantage  of  the  aforesaid  rule,  if  she  wi8he4  to 
avail  herself  of  it,  should  have  been  taken  by  her  on  an  appli- 
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cation  to  strike  off  the  mechanic's  lien,  or  on  the  trial  of  the 
8ci.  fa.,  but  she  not  only  did  nothing  of  that  kind,  but  recog- 
nized the  same  as  legal  and  valid,  made  payments  on  account 
thereof,  and  in  1888,  after  the  passage  of  the  act  of  June  3, 
1887,  while  Calhoun  &  Company  were  prosecuting  their  sci. 
fa.,  and  when  she  unquestionably  was  able  to  give  a  valid  ob- 
ligation for  the  improvement  of  her  separate  estate,  she  recog- 
nized her  liability,  ratified  all  that  had  gone  before  and  settled 
the  sci.  fa.  proceeding  by  giving  her  note  for  the  balance  due, 
and  as  is  said  in  Swayne  v.  Lyon,  67  Pa.  440,  "  When  the  law 
makes  her  "  (married  woman)  "  competent  to  contract  in  any 
particular  case,  it  clothes  her,  as  a  logical  consequence,  with 
all  the  capacity  necessary  to  give  a  full  remedy  to  the  party 
with  whom  she  contracts." 

Under  Shryock  v.  Buckman,  121  Pa.  265,  no  doubt  the  me- 
chanic's lien  in  this  case  was  defective,  and  upon  the  trial  of 
the  sci.  fa.  Mrs.  Birch,  upon  plea  and  due  proof  of  coverture 
would  have  been  entitled  to  judgment,  but  no  such  plea  was 
interposed.  The  plaintiffs  herein  claiming  that  in  consequence 
of  it  appearing  on  the  face  of  the  mechanic's  lien  that  Sarah  E. 
Birch  was  a  married  woman,  such  plea  was  unnecessary.  How- 
ever, no  fraud  or  mistake  being  alleged  in  this  case,  the  action 
of  Mrs.  Birch  in  recognizing  the  claim  and  giving  her  note 
therefor,  March  13, 1888,  is  such  ratification  and  recognition  of 
her  liability  for  the  improvement  of  her  separate  estate  as  to 
take  it  out  of  the  operation  of  the  rule  claimed  on  behalf  of  the 
plaintiffs. 

In  Real  Estate  C/ompany  v.  Roop,  132  Pa.  496,  after  discuss- 
ing the  act  of  1887,  which  was  in  force  when  the  note  in  ques- 
tion was  given,  the  chief  justice  says,  the  act  unfetters  a  mar- 
ried woman  "  for  tliree  purposes,  viz :  (a)  Where  she  engages 
in  trade  or  business  ;  (V)  in  the  management  of  her  separate 
estate ;  and  (<?)  for  necessaries.  For  any  of  these  purposes 
she  may  bind  herself  and  her  estate  or  business  by  her  contracts, 
and  I  have  no  doubt  may  lawfully  confess  a  judgment.  But 
beyond  this  we  do  not  think  the  act  confers  any  power.  It  is 
entirely  proper  that  the  law  should  clothe  her  with  sufficient 
power  to  properly  manage  her  separate  estate ;  and  when  it  au- 
thorizes her  to  embark  in  business,  it  is  right  that  she  should 
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be  held  to  her  contracts,  which  can  only  be  done  hj  authoriz- 
ing her  to  make  such  contracts.'* 

In  view  of  which,  suppose  Mrs.  Birch  on  March  18, 1888, 
had  given  to  Calhoun  &  Company  her  judgment  note  uistead 
of  the  one  she  did,  if  the  debt  were  for  the  improvement  of  her 
separate  estate,  could  it  be  questioned  but  that  when  the  note 
came  due  Calhoun  &  Company  could  have  secured  judgment 
thereon  and  under  proper  proceedings,  the  sheriff  could  have 
sold  any  of  the  separate  estate  of  Mrs.  Birch  and  given  to  the 
purchaser  such  title  as  Mrs.  Birch  had  thereto  at  the  time  of 
sale,  the  only  difference  between  which  and  this  case  would 
be  in  the  manner  of  securing  judgment,  the  regularity  of  which 
at  No.  408,  September  term,  1888,  is  not  questioned.  We  are 
therefore  of  opinion  that  this  part  of  plaintiff's  contention  is  also 
without  merit :  Patrick  &  Co.  v.  Smith,  166  Pa.  526 ;  Kuhn  v. 
Ogilvie,  178  Pa.  303. 

Hrror  assigned  inter  alia  was  in  refusing  to  g^ve  binding  in- 
structions for  the  plaintiffs. 

Edward  Campbell^  with  him  R.  P.  Kennedy^  for  appellants, 
cited  Harper  v.  O'Neil,  194  Pa.  141. 

William  C.  McKean  and  William  A.  Hogg^  for  appellees,  were 
not  heard  but  cited  Lippincott  v.  Hopkins,  67  Pa.  328 ;  Botts 
V.  Knabb,  116  Pa.  28 ;  Lippmcott  v.  Leeds,  77  Pa.  420 ;  Ap- 
peal  of  Germania  Savings  Bank,  96  Pa.  329 ;  Einstein  v.  Jami- 
son, 96  Pa.  403;  Bevan  v.  Thackara,  143  Pa.  182;  Brum- 
baugh's Assigned  Est.,  8  Pa.  Superior  Ct.  292. 

Pbb  Curiam,  May  27, 1901 : 

The  judgment  is  affbrmed  on  the  opinion  of  the  court  below. 
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McCormick,  Appellant,  d.  Cooke.  -^le^ 

TruHt  and  trustees— Resulting  trusts— Married  women. 

A  trust  in  land  in  favor  of  a  married  woman  against  her  husband  hold- 
ing the  title  in  his  own  name  cannot  be  sustained,  unless  it  appears  that  at 
the  time  the  land  was  purchased  it  was  paid  for  with  the  wife^s  money,  and 
also  that  it  was  her  intention  to  take  title  in  her  own  name,  or  in  the  name 
of  her  husband  in  trust  for  herself  to  the  extent  of  the  interest  paid  for  by 
her  separate  estate.  A  bill  in  equity  to  enforce  such  a  trust  is  demurrable 
if  these  facts  are  not  averred. 

Argued  May  14,  1901.  Appeal,  No.  61,  Jan.  T.,  1900,  by 
plaintiffs,  from  decree  of  C.  P.  Fayette  Co.,  in  equity.  No.  319, 
dismissing  bill  in  equity  in  case  of  William  B.  McCormick, 
Jessie  H.  Cunningham  and  W.  A.  Edmiston,  Guardian  of  Wil- 
liam H.  Cunningham  and  Mary  S.  Cunningham,  minor  children 
of  Elsie  I.  Cunningham,  deceased,  v.  William  H.  Cooke,  Edgar 
D.  Turner,  Jane  D.  Turner,  Elizabeth  Shearer,  Esther  E.  Pat- 
terson, Clara  H.  Cooke  and  the  Cochran  Coal  Company.  Be- 
fore Mitchell,  Fell,  Bbown,  Mestbezat  and  Potter,  JJ. 
Affirmed. 

Bill  in  equity  to  declare  a  trust. 

The  original  bill  alleged  that  at  the  time  of  the  marriage  of 
Sarah  H.  McCormick  to  Henry  Cooke  in  March,  1853,  she  pos- 
sessed separate  property,  to  wit :  one  half  of  a  certain  debt  for 
$2,050,  with  interest,  evidenced  by  a  judgment  against  W.  B. 
Coates ;  that  February  14,  1857,  Joseph  Wells,  administrator 
of  W.  B.  Coates,  deceased,  by  order  of  the  orphans'  court  of 
Fayette  county,  sold  and  conveyed  by  deed  of  that  date  to 
Henry  Cooke,  for  the  consideration  of  $5,350.84,  a  tract  of  land 
situate  in  Franklin  township,  containing  155  acres ;  (Fourth.) 
'*  that  the  said  Henry  Cooke  paid  the  said  purchase  money  to 
the  said  Joseph  Wells,  administrator  as  aforesaid,  in  part  by 
delivering  to  him  a  receipt  of  the  said  Henry  Cooke,  as  agent 
for  the  said  Sarah  H.  Cooke  and  Clarissa  Hazen  for  said  judg- 
ment debt  and  interest  thereon,  amounting  to  $2,169.24,  one 
half  of  which  was  the  separate  property  and  estate  of  the  said 
Sarah  H.  Cooke ;  which  receipt  was  accepted  by  the  said  ad- 
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ministrator  as  a  part  of  said  purchase  money,  and  thereby  the 
said  Henry  Cooke  became  the  trustee  of  the  said  Sarah  H.  Cooke 
of  an  interest  in  said  described  lands  equal  to  the  proportion 
which  the  one  lialf  of  said  judgment  with  interest  bore  to  the 
whole  of  said  purchase  money,  which  proportion  was  20^^  per 
centum,  and  said  land  was  held  by  him  subject  to  said  result- 
ing trust  to  the  day  of  his  death,  which  occurred  on  the  27th 
day  of  October,  1887 ; "  that  said  Sarah  H.  Cooke  died  on  or 
about  March  21, 1896,  leaving  to  survive  her  five  children,  viz : 
William  B.  McCormick,  Elsie  I.  Cunningham,  David  H.  Cooke, 
Esther  E.  Patterson  and  Clara  H.  Cooke,  the  first  and  heirs  of 
the  second  being  the  complainants  herein ;  that  the  said  Henry 
Cooke  by  his  last  will  devised  the  surface  of  the  said  tract  to 
John  A.  and  David  H.  Cooke  in  fee  and  directed  that  the  coal 
underlying  the  same  should  be  sold  by  his  executors  and  the 
proceeds  divided  share  and  share  alike  among  William  H.  Cooke, 
Jane  D.  Turner,  Elizabeth  Shearer,  Esther  E.  Patterson  and 
Clarissa  H.  Cooke ;  that  said  coal  was  never  sold  by  the  execu- 
tors, and  by  due  and  legal  conveyances  from  John  A.  Cooke  et 
ux.,  et  al.,  the  complete  fee  simple  record  title  to  said  tract  of 
land  vested  in  the  defendants,  William  H.  Cooke,  Edgar  D. 
Turner,  Jane  D.  Turner,  Esther  E.  Patterson  and  Clara  H. 
Cooke,  who,  by  deed  dated  June  15,  1900,  conveyed  the  nine- 
foot  seam  of  coal  to  the  Cochran  Coal  Company.  Pursuant  to 
which  allegations,  the  complainants  prayed  for  a  decree  declar- 
ing the  said  trust  in  their  favor  as  heirs  of  the  said  Sarah  H. 
Cooke,  deceased,  and  that  the  said  defendants  account  to  tbem 
for  their  proportionate  share  of  the  pui*chase  money  paid  by  the 
Cochran  Coal  Company,  and  for  a  like  part  of  the  mortgage 
debt  for  the  balance  of  the  said  purchase  money,  and  for  a  pre 
liminary  injunction  restraining  the  defendants  from  selling, 
assigning  or  transferring  the  said  mortgage  debt,  and  for  gen- 
eral relief. 

To  this  bill  the  defendants  demurred,  whereupon  the  com- 
plainants amended  by  striking  out  from  the  fourth  paragraph 
of  said  bill  (being  the  one  hereinabove  quoted)  the  first  thirty 
words  after  "  Fourth  "  and  inserting  in  the  place  and  stead,  of 
the  words  so  stricken  out  the  following  first  forty-eight  words, 
so  that  the  said  paragraph  would  read  as  follows :  "  That  at 
the  inception  of  the  title  so  acquired  by  said  Henry. Cooke  to 
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said  real  estate,  and  before  the  date  of  the  aforesaid  deed,  the 
said  Henry  Cooke  paid  part  of  said  purchase  money  to  said  ad- 
ministrator by  delivering  to  him  a  receipt  of  the  said  Henry 
Cooke  as  agent  for  the  said  Sarah  H.  Cooke/'  etc.  And  they 
amended  their  bill  further  by  inserting  at  the  end  of  the  third 
paragraph  (the  substance  of  which  is  above  set  forth  as  to  the 
date  of  the  conveyance  to  the  said  Henry  Cooke)  and  making 
it  a  part  thereof,  as  follows :  "  That  the  said  Henry  Cooke  and 
Sarah  H.,  his  wife,  immediately  after  the  said  purchase  of  the 
said  real  estate  went  into  possession  thereof  and  remained  in 
such  possession  until  the  day  of  the  death  of  the  said  Henry 
Cooke,  in  the  month  of  November,  1887,  and  the  said  Sarah  H. 
Cooke  thereafter  remained  in  possession  of  said  real  estate  until 
the  day  of  her  death." 

To  the  amended  bill  the  defendants  filed  a  demurrer,  alleging 
as  ground  therefor,  (1)  that  upon  the  face  of  said  amended  bill 
the  plaintiffs  are  not  entitled  to  the  relief  claimed,  and  (6)  that 
upon  the  face  of  the  amended  bill  the  plaintiffs  are  not  entitled 
to  the  relief  asked  for,  as  it  does  not  appear  that  if  Henry  Cooke 
used  his  wife's  money  in  part  payment  for  said  land,  he  thereby 
and  at  that  time  purchased  for  her,  or  intended  to  purchase  for 
her,  or  then  promised  to  take  title  m  her  name,  or  expected  by 
her  to  take  title  in  her  name,  or  in  his  name,  but  for  her. 

Umbel,  J.,  after  stating  the  facts. 

1.  To  entitle  them  to  the  relief  prayed  for  would  the  com- 
plainants be  required  to  show  that  if  Henry  Cook  used  his  wife's 
money,  as  alleged  in  the  bill,  he  thereby  and  at  that  time  pur- 
chased for  her,  or  intended  to  purchase  for  her,  or  promised  to 
take  title  in  her  name,  or  was  expected  by  her  to  take  title  in 
her  name,  or  in  his  name  but  in  trust  for  her,  to  the  proportion 
of  the  land  which  the  one  half  of  the  said  judgment  with  inter- 
est bore  to  the  whole  of  said  purchase  money. 

Meyer's  Appeal,  14  Atl.  Repr.  253,  holds,  that  unless  the 
money  with  which  the  property  is  purchased  is  at  the  time  of 
the  purchase  impressed  with  a  trust  that  the  purchase  should 
be  for  the  person  furnishing  the  money,  no  resulting  trust  arises 
as  to  the  land  purchased.  In  the  master's  report,  concerning 
which  the  court  says,  '*  It  is  so  clear  and  well  stated  both  as  to 
faicts  and  law,  that  we  are  relieved  from  the  necessity  of  a  fur- 
ther discussion  of  the  matter  in  controversy,"  we  find,  ^'  the 
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master  is  of  the  opinion  that  if  any  resulting  trust  arose  in  favor 
of  Adam  Moyer,  Sr.,  in  the  premises  in  controversy,  it  arose  on 
the  2d  of  January,  1882,  when  Adam  Moyer,  Sr.,  gave  his  check 
to  John  Moyer,  one  of  the  defendants,  for  the  sum  of  $1,000. 
....  The  master  holds  and  so  reports  that  the  plaintiff  has 
failed  to  show  that  the  f  1,000  given  by  him  to  his  son  John  on 
the  2d  of  January,  1882,  (though  used  afterwards  in  the  pay- 
ment of  the  balance  of  the  purchase  money)  was  at  that  time 
impressed  with  a  trust  that  John  should  purchase  the  property 
for  his  father  or  as  his  agent  by  any  contract  or  agreement,  ver- 
bal or  otherwise." 

In  Bigley  et  al.  v.  Jones,  114  Pa.  610,  the  lands  of  the  de- 
cedent were  sold  by  order  of  court  in  proceedings  in  partition 
and  purchased  by  tlie  husband  of  one  of  the  heirs  entitled  to 
participate,  who  paid  the  purchase  money,  except  such  portion 
as  hb  wife  was  entitled  to  receive.  This  she  released  to  the 
master,  who  made  a  deed  to  the  husband  alone ;  it  was  held  a 
trust  resulted  in  favor  of  the  wife  to  the  extent  of  her  interest. 
In  discussing  which,  Mr.  Justice  Clark  says,  "  But  there  is 
evidence  to  show  that  the  share  of  Sarah  Bigley,"  (the  wife) 
"  thus  reduced  to  personalty,  actually  went  into  the  purchase 
of  this  land ;  that  it  was  applied  as  purchase  money  at  the  time 
of  the  conveyance ;  that  it  was  not  advanced  as  a  loan  or  gift 
to  her  husband  but  as  her  own ;  not  as  a  general  contribution 
but  the  contribution  of  a  specific,  definite  sum  to  procure  a  cor- 
respondent interest  or  aliquot  part  of  the  estate.  Now,  it  may 
be  conceded  that  the  alleged  agreement "  (that  prior  to  the  sale 
the  husband  and  wife  agreed  that  he  should  buy  the  property 
and  she  would  take  her  share  in  land  and  he  bid  the  properly 
in  on  that  understanding)  "  as  a  means,  per  se,  of  making  title 
in  her  was  of  no  consequence,  but  if  at  the  time  of  the  convey- 
ance she  paid  a  part  of  the  purchase  money  under  it  for  a  pro- 
portionate interest  in  the  purchase,  under  the  circumstances 
stated,  the  trust  would  naturally  result  in  her  favor  to  the  ex- 
tent of  the  purchase  money  thus  paid.  The  agreement  is  noth- 
ing, except  as  it  discloses  the  intention  of  the  parties  at  the  time. 
The  trust  results  from  the  acts  and  not  from  the  agreement  of 
the  parties,  or  rather  perhaps  from  the  acts  accompanied  by  the 
agreement." 
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In  Crawford  t.  ThompBon,  142  Pa.  551»  in  a  per  curiam 
opinion  the  court  says : 

"  More  must  be  shown  than  that  his  wife's  money  went  into 
the  property.  It  may  have  done  so,  and  yet  been  a  mere  loan 
or  gift  from  the  wife.  To  establish  a  resulting  trust  which  is 
to  overturn  a  record  title  of  nearly  thirty  years,  it  must  appear 
by  clear  proof  that  her  money  went  into  the  property  at  the 
inception  of  the  title ;  that  the  purchase  was  made  by  her  or 
for  her  account  and  that  the  placing  of  the  title  in  her  husband 
was  in  violation  of  an  agreement  by  which  the  deed  was  to  be 
made  to  her." 

One  of  the  most  carefully  considered  cases  on  the  question 
of  resulting  trusts  is  that  of  Light  v.  Zeller,  144  Pa.  670. 

The  latest  expression  we  have  observed  of  our  Supreme  Court 
on  the  question  under  consideration  is  found  in  Comman's  Es- 
tate, 197  Pa.  125,  in  which  it  is  held  that  a  trust  in  land  in 
favor  of  a  '*  married  woman  cannot  be  sustained  unless  there  is 
proof  that  at  the  time  the  land  was  purchased  it  was  paid  for 
with  her  money  and  also  that  it  was  her  intention  to  take  title 
in  her  own  name." 

By  the  amendment  to  complainant's  original  bill  they  prac- 
tically admit  the  necessity  of  averring  and  showing  that  the 
money  was  paid  at  the  inception  of  the  title.  Under  the  above 
authorities  it  is  our  opinion  that  it  is  equally  as  important  that 
they  show  that  at  the  time  the  land  was  purchased  and  paid  for 
and  title  thereto  secured  that  it  was  the  understanding  and  in- 
tention of  Sarah  H.  Cooke  to  take  title  in  her  own  name  or  in 
the  name  of  her  husband  in  trust  for  herself  to  the  extent  of 
the  interest  paid  for  by  her  separate  estate. 

2.  There  being  no  allegation  in  the  bill  that  it  was  the  un- 
derstanding or  intention  of  Sarah  H.  Cooke  to  take  title  in  her 
own  name  or  in  the  name  of  her  husband  in  trust  for  herself, 
would  the  complainants  be  permitted  to  ofifer  proofs  to  estab- 
lish such  fact  without  such  averment  in  the  bill  or  should  that 
cause  of  demurrer  be  sustained  ? 

It  is  a  fundamental  principle  of  equity  practice  that  a  bill  of 
complaint  shall  clearly  and  fully  set  forth  every  cause  for  equi- 
table relief  upon  which  the  defendants  are  required  to  answer. 
Upon  failure  of  the  bill  to  set  forth  all  the  causes  of  complaint 
evidence  cannot  be  admitted  to  prove  wrongs  or  injuries  not 
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particularly  stated  in  the  bill.  No  facts  are  at  issne  unless 
charged  in  the  bill,  and  of  course  no  proofs  can  be  offered  to 
&ctB  not  so  charged  nor  can  any  relief  be  granted  for  matters 
not  clearly  charged  in  the  bill :  1  Darnell's  Chan.  PL  &  Pr. 
♦877 ;  Brightly's  Elquity  Jurisprudence,  sec.  661 ;  Sloan  et  al. 
V.  James  et  al.,  7  Del.  Co.  Rep.  318. 

Where  material  allegations  necessary  to  sustain  the  relief 
prayed  for  have  been  omitted  from  the  bill,  a  demurrer  will  be 
sustained :  Kemble  v.  Phila.,  etc.,  R.  R.  Co.,  140  Pa.  14 ;  Cas- 
caden  v.  Cascaden,  140  Pa.  140  ;  Ferguson  v.  Yard,  164  Pa.  686. 

Hence  we  are  of  the  opinion  that  the  bill  is  fatally  defective, 
and  upon  the  face  thereof  the  complainants  are  not  entitied  to 
the  relief  claimed. 

A  decree  was  entered  dismissing  the  bill. 

Error  astigned  was  the  decree  of  the  court. 

C.  C.  IHekey^  of  Shiras  ^  Dickey  and  W.  O,  Guiler^  with  them, 
B.  W.  Dawson^  for  appellants,  cited :  Bigley  v.  Jones,  114  Pa. 
610;  Heath  v.  Slocum,  116  Pa.  649 ;  Nichols  v.  Nichols,  149  Pa. 
172. 

George  D.  Howell^  for  appellees,  cited :  Cox  v.  Rogers,  77  Pa. 
160 ;  Zimmerman  v.  Lebo,  161  Pa.  346 ;  Spaulding  v.  Ferguson, 
168  Pa.  219 ;  Osmond's  Est.,  161  Pa.  643 ;  Bush  v.  Genther,  174 
Pa.  164 ;  Ackla  v.  Aokla,  6  Pa.  228 ;  FoUmer's  A  pp.,  37  Pa.  121 ; 
Naple  V.  Kussart,  63  Pa.  348 ;  Fenstermacher  v.  Moyer,  36  Pa. 
864 ;  Gable  v.  Daub,  40  Pa.  217 ;  Benedict  v.  Montgomery,  7 
W.  &  S.  241. 

Per  Curiam,  May  27, 1901  : 

The  judgment  is  affirmed  on  the  opinion  of  the  court  below. 
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Miller^  Appellant^  v.  Dean. 

Tru9i  and  truit/UR— Married  womenr^  Separate  tue  trttst^Bai^haUon— 
Estoppel. 

Where  a  married  woman  joins  with  her  husband  in  executing  deeds  for 
lands  in  which  she  has  a  separate  use  trust,  and  after  the  death  of  her 
husband  accepts  payments  of  a  portion  of  the  purchase  money,  she  and 
her  heirs  are  estopped  from  asseiting  title  as  against  the  gmntees  in  the 
deeds  from  herself  and  husband,  and  such  acceptance  works  a  ratificatioQ 
and  redelivery  of  the  deed. 

Argued  May  16, 1901.  Appeal,  No.  162,  Jan.  T.,  1901,  by 
plaintiffs,  from  judgment  of  C.  P.  Fayette  Co.,  Sept.  T.,  1900, 
No.  1,  on  verdict  for  defendant,  in  case  of  Annie  H.  Miller  et 
al.  V.  Silas  L.  Dean  et  al.  Before  Mttchbll,  Fell,  Bbowh, 
Mbstbezat  and  Potteb,  J  J.    Affirmed. 

Ejectment  for  land  in  South  Union  township. 
For  the  facts  see  176  Pa.  699. 

The  court  refused  plaintiff's  request  for  binding  instructiona 
in  their  favor. 
Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

JBrrar  aulgned  among  others  was  refusal  of  plaintiffs*  request. 
Edward  OampbeU  for  appellants. 

S.  L.  Robinson^  with  him  Daniel  Sturgeon  and  B.  W.  Dauh 

eon,  for  appellees. 

Opinion  by  Mb.  Justice  Mitchell,  May  27, 1901 : 
This  is  a  second  ejectment  by  two  of  the  heirs  of  Ann  Miller 
for  an  undivided  interest  in  certain  land,  conveyed  by  Ann 
Miller  and  her  husband  to  the  appellees.  Former  ejectments 
depending  on  the  same  title  resulted  in  judgments  for  defend- 
ants and  are  reported  in  175  Pa.  599  and  618. 

The  plaintiff^s  claim  is  based  on  the  fact  that  Ann  Miller's 
title  being  only  as  cestui  que  trust  in  a  settlement  to  her  sole 
and  separate  use,  her  deed  was  voidable  at  the  instance  of  her 
heirs.    The  defense  was  that  after  the  death  of  her  husband, 
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Ann  Miller  had  made  the  title  good  by  receipt  of  part  of  the 
purchase  money  and  other  acts  of  ratification  equivalent  to  a 
redelivery  of  the  deed.  On  a  case  stated  the  judge  so  found 
and  his  judgment  was  affirmed  in  the  cases  in  175  Pa.  supra. 

It  is  now  contended  by  appellants  that  the  case  stated  in  the 
previous  action  unadvisedly  conceded  the  facts  of  the  ratifica- 
tion, and  that  the  present  case  stands  on  a  different  footing.  To 
the  extent  that  the  case  was  open  for  determination  on  its  own 
evidence  this  is  conceded.  But  the  only  difference  is  that  here 
the  question  of  ratification  was  for  the  jury.  It  was  submitted 
to  them,  with  proper  instructions  based  on  the  law  as  laid  down 
in  the  previous  case,  and  they  have  found  for  defendants  on 
that  ground.  It  is  not  worth  while  to  review  the  evidence,  as 
the  facts  it  tended  to  prove  are  substantially  the  same  as  appear 
in  the  opinion  of  the  judge  on  page  610  of  the  report  in  175 
Pa.  The  verdict  here  therefore  established  the  defendant's 
title  on  the  same  ground  as  the  judgment  on  the  case  stated 
there.    There  is  therefore  no  real  difference  in  the  cases. 

Judgment  affirmed. 


199         6381 
32  SC     dS\ 

199         638[ 
f2l9        »65l; 

199         638 
,224        »641 


Jennings,  Appellant,  v.  Bloomfield* 

Vendor  and  vendee^Notice  of  unrecorded  deed^OU  lease. 

A  purchaser  of  land  having  notice  of  a  prior  unrecorded  deed  from  the 
vendor  will  nol  be  permitted  to  set  up  his  title  against  a  prior  convejrance. 
A  recital  in  a  deed  is  notice  to  a  purchaser  of  the  fact  recited.  If  the  re- 
cital is  an  **  oil  lease,"  the  vendee  must  be  held  to  notice  of  a  prior  grant 
of  the  right  to  the  oil  in  the  land  purchased  by  him. 

Lunacy — Declaration  by  commiUee — Unrecorded  deed— Notice. 

The  mere  declaration  by  the  committee  of  a  lunatic  that  the  lunatic  has 
no  interest  in  the  land  conveyed  to  him  by  an  unrecorded  deed,  cannot 
0))erate  to  deprive  the  lunatic  of  his  interest  in  the  land  in  favor  of  a  sub- 
sequent purchaser  to  whom  the  declaration  was  made. 

Ai^ued  Oct  10,  1900.  Appeal,  No.  25,  Oct  T.,  1900,  by 
plaintiffs,  from  judgment  of  C.  P.  Forest  Co.,  May  T.,  1899, 
No.  19,  on  verdict  for  defendant,  in  case  of  H.  J.  Jennings, 
Committee  of  J.  B.  Jennings,  v.  W.  J.  Bloomfield,  E.  Pequig- 
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not,  A.  J.  Camahan  and  M.  S.  Camahan.  Before  MoCoii- 
LUM,  C.  J.,  Mitchell,  Dbak,  Fbll,  Bbown,  Mbstbbzat  and 
Potter,  JJ.     AflBrmed. 

Ejectment  for  land  in  Harmony  township. 
The  facts  are  stated  in  the  opinion  of  the  Supreme  Court. 
The  plaintiff  presented  the  following  point : 
8.  Under  all  the  evidence,  the  verdict  of  the  jury  will  be  in 
favor  of  the  plaintiff.     Answer :  Refused. 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

JError  assigned  among  others  was  answer  to  above  point,  quot- 
ing it. 

W,  U.  Riee^  with  him  W.  D.  Hincklei/y  for  appellant. — The 
defendants  took  title  charged  with  full  notice  of  all  the  rights 
of  James  B.  Jennings  to  one  half  of  the  oil  in  the  premises :  2 
Sugden  on  Vendors  &  Purchasers  (8th  Am.  ed.),  *756 ;  Cres- 
son  V.  Miller,  2  Watts,  272;  McCray  v.  Clark,  82  Pa.  467; 
Garrard  v.  Pittsburg,  etc.,  R.  R.  Co.,  29  Pa.  154;  Kellogg  v. 
Smith,  26  N.  Y.  18. 

Where  an  instrument  in  the  chain  of  title  refers  to  some  other 
instrument  as  affecting  the  rights  of  the  parties  all  persons 
claiming  through  that  chain  of  title  will  be  affected  with  notice 
of  the  contents  of  the  instrument  referred  to  though  it  is  not 
recorded  :  jEtna  Life  Ins.  Co.  v.  Bishop,  69  Iowa,  645 ;  Baker  v. 
Mather,  25  Mich.  51 ;  Dunham  v.  Dey,  15  Johns.  (N.  Y.)  556 ; 
Central  Trust  Co.  v.  Wabash,  etc.,  Ry.  Co.,  29  Fed.  Repr.  546 ; 
Fellows  et  al.  v.  Loomis,  170  Pa.  415. 

2).  7.  Ball,  for  appellees,  cited  Dorsey's  App.,  72  Pa.  192. 

Opinion  by  Mr.  Chief  Justice  McCollum,  May  28, 1901 : 
On  June  15, 1871,  Edward  Jones,  who  was  the  owner  in  fee 
of  some  forty-six  acres  of  land  in  Harmony  township.  Forest 
county,  granted  and  conveyed  one  half  of  all  the  oil  and  min- 
erals in  the  tract  to  James  B.  Jennings.  The  deed  to  Jennings 
was  not  recorded  until  January  31, 1899.  Meanwhile,  on  No- 
vember 5, 1876,  Jones  conveyed  his  entire  interest  in  the  tract 
to  Sarah  M.  Frisbie,  ^^  subject  however  to  certain  leases,  for  oil 
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and  other  purposes  given  at  different  times  by  the  aforesaid 
Edward  Jones."  On  June  29, 1881,  Sarah  M.  Frisbie  and  her 
husband  conveyed  the  same  land  to  Helen  Peterson,  and  on 
July  6, 1893,  Helen  Peterson  and  her  husband  conveyed  it  to 
W.  J.  Bloomfield,  the  defendant.  Both  deeds  contained  the 
following  clause :  "  This  deed  is  subject  to  the  oil  lease  given 
by  Edward  Jones  to  James  B.  Jennings."  The  three  last  named 
conveyances  were  all  recorded  prior  to  the  recording  of  the 
deed  from  Jones  to  Jennings. 

When  Bloomfield  purchased  the  land  in  question  from  Mrs. 
Peterson,  she  and  her  husband  resided  in  the  state  of  Wash- 
ington, where  the  deed  was  executed  by  them.  She  was  rep- 
resented in  the  sale  by  one  Samuel  H.  Haslet  of  Tionesta,  to 
whom  the  deed  was  sent.  Haslet  submitted  it  to  the  purchaser, 
Bloomfield,  who  declined  to  accept  it,  because  it  contained  the 
clause  relating  to  an  oil  lea^je  to  James  B.  Jennings.  There- 
upon Haslet  wrote  two  letters  to  Jennings  requesting  him  to 
release  the  oil  right.  But  prior  to  the  receipt  of  these  letters 
Jennings  had  been  judicially  declared  a  lunatic,  and  his  son, 
H.  J.  Jennings,  had  been  appointed  committee  of  his  estate. 
Haslet's  second  letter  was  received  by  H.  J.  Jennings  who  im- 
mediately replied.  The  reply  was  sent  by  Haslet  to  Bloom- 
field, and  was  presumably  destroyed  in  the  burning  of  the  latter's 
house,  which  has  since  occurred.  Bloomfield  then  accepted 
the  deed,  without  further  inquiry  and  H.  J.  Jennings,  as  com- 
mittee of  James  B.  Jennings,  now  brings  this  action  of  eject- 
ment against  him,  claiming  title  to  one  half  of  the  oil  and  min- 
erals in  the  tract,  under  the  original  deed  from  Edward  Jones. 
Upon  the  trial  there  was  a  conflict  of  testimony  as  to  the  con- 
tents of  the  letter  from  H.  J.  Jennings  to  Haslet.  Jennings 
produced  and  gave  in  evidence  what  he  testified  was  a  copy  of 
the  letter,  reading  as  follows :  *'  Tidioute,  Pa.,  June  26th,  1894. 
S.  H.  Haslet.  Dear  Sir:  Yours  received  and  contents  noted. 
My  father  was  taken  with  the  grip  about  two  years  ago  and 
his  mind  became  deranged,  so  at  present  he  is  away  from  home 
receiving  treatment.  You  can  see  about  how  it  is.  And  the 
contents  of  your  letter  is  something  that  I  don't  know  much 
about,  but  will  try  and  look  up.  Yours  respectfully,  H.  J.  Jen- 
nings." On  the  other  hand  Haslet  testified  that  the  letter 
stated  that  Mr.  Jennings  did  not  claim  any  rights  there  at  all. 


Digiti 


ized  by  Google 


JENNINGS  r.  BLOOMFIBLD.  «41 

ItOt.]  Opinion  of  the  €k>urt. 

and  Aat  his  father  was  at  Warren  in  the  asylum.  The  def^id- 
ant,  Bloomfield,  also  testified  that  the  substance  of  the  letter 
was  that  J.  B.  Jennings  was  not  competent  to  do  business ; 
that  H.  J.  Jennings  had  authority  to  do  business  for  the  estate, 
and  that  they  had  no  valid  claim  on  the  property  in  question 
that  would  need  to  hinder  the  witness  from  going  on  and  get- 
ting his  title  all  right  and  clear. 

The  trial  judge  declined  to  give  binding  instructions  for  the 
plaintiff  and  submitted  to  the  jury  two  questions,  first,  whether 
the  alleged  copy  of  the  letter  produced  by  H.  J.  Jennings  was 
an  actual  copy  of  the  letter  sent,  and,  second,  whether  Bloom- 
field,  being  put  upon  inquiry  as  to  the  interest  of  James  B. 
Jennings,  by  the  recital  in  his  deed,  had  made  reasonably  dili- 
gent inquiry  or  not.  The  jury  found  a  verdict  for  the  defend- 
ants. 

The  rule  is  well  established  that  a  purchaser  of  land  having 
notice  of  a  prior  unrecorded  deed  from  his  vendor  will  not  be 
permitted  to  set  up  his  title  against  the  prior  conveyance: 
McCray  v.  Clark,  82  Pa.  457.  A  recital  in  a  deed  is  notice  to 
a  purchaser  of  the  fact  recited :  Boggs  v.  Varner,  6  W.  &  S. 
469 ;  Hancock  v.  Mc Avoy,  151  Pa.  439 ;  Gibson  v.  Winslow, 
46  Pa.  380;  McKee  v.  Perchment,  69  Pa.  342.  Therefore,  if 
the  deed  to  Bloomfield  had  recited  an  unrecorded  deed  to  Jen- 
nings, it  would  have  carried  notice  to  the  purchaser  of  the  ex- 
istence of  such  deed.  But  the  actual  recital  is  of  an  "  oil  lease," 
not  of  a  deed,  and  it  is  contended  that  this  fact  alters  the  case, 
as  both  in  common  language  and  in  technical  application  there 
is  a  marked  difference  between  a  lease  and  a  deed.  Oil  is  a 
mineral,  however,  as  has  been  expressly  held  in  Blakely  et  al.  v. 
Marshall,  174  Pa.  425,  and  MarshaU  v.  Mellon,  179  Pa.  371,  and 
numerous  other  cases.  In  the  former  case  Mr.  Chief  Justice 
Sterrbtt  said :  "  An  oil  lease  investing  the  lessee  with  the 
right  to  remove  all  the  oil  in  place  in  the  premises,  is  in  legal 
effect  a  sale  of  a  portion  of  the  land."  To  the  same  effect  are 
Kier  v.  Peterson,  41  Pa.  357 ;  and  Stoughton's  Appeal,  88  Pa. 
198.  Notice  of  an  oil  lease  therefore  amounts  to  notice  of  a 
sale  of  the  oil  in  place.  It  can  make  no  difference  that  the 
technical  "  deed  "  is  not  used  in  the  recital.  The  purchaser 
must  be  held  to  notice  of  a  prior  grant  of  the  right  to  the  oil  in 
the  land  purchased  by  him.  The  recital  in  his  deed  was  at  least 
Vol.  cxcix — 41 
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notice  of  an  outstanding  interest  in  James  B.  Jennings  sufficient 
to  put  the  purchaser  upon  inquiry.  The  learned  trial  judge  thus 
held,  and  submitted  the  question  whether  the  defendant  had 
made  reasonable  inquiry  or  not  Was  this  question  properly 
submitted?  It  may  be  conceded  that  if  James  B.  Jennings 
had  been  compos  mentis,  and  upon  inquiry  having  been  made 
of  him  by  the  defendant,  or  his  agent,  he  liad  disclaimed  title 
to  the  property,  he  would  now  be  estopped  from  setting  up  his 
uni'ecorded  deed  against  the  defendant.  Does  a  similar  declara- 
tion by  his  committee  have  the  same  efifect?  Or  in  other 
words  has  the  committee  of  a  lunatic  the  power  to  deprive  the 
lunatic  of  any  portion  of  his  estate  by  such  a  declaration  ?  The 
powers  of  a  committee  are  limited  by  the  provisions  of  the  act 
of  assembly  authorizing  his  appointment :  Kennedy  v.  Johnston, 
65  Pa.  451.  On  page  455  of  the  case  above  cited  Judge  Agnew 
said :  "  When  properly  qualified  the  law  confers  on  the  com- 
mittee the  management  of  the  real  and  pergonal  estate  of  the 
lunatic  with  power  to  apply  the  income  only  to  the  payment 
of  his  debts  and  the  support  of  himself  and  his  family.  But 
beyond  this  the  committee  cannot  go  in  disposing  of  the  estate 
without  the  aid  or  sanction  of  the  court.  If  the  income  be  in- 
sufficient the  principal  cannot  be  used,  or  the  real  estate  con- 
verted without  the  direction  of  the  court."  In  Shaffer  v.  List, 
114  Pa.  486,  Justice  Stekrett  at  page  489,  said :  "  The  lunatic 
is  in  effect  the  ward  of  the  court  and  his  estate  is  in  custodia 
legis.  The  committee  is  the  mere  bailiff  or  servant  of  the 
court,  and  as  such  is  subject  to  its  direction  in  everything  that 
pertains  to  the  management  of  the  lunatic's  estate,  and  the 
maintenance  of  him  and  his  family." 

In  Warden  v.  Eichbaum,  14  Pa.  121,  it  was  sought  to  estop 
the  committee  of  a  lunatic's  estate  from  recovering  in  ejectment 
for  an  interest  in  property  which  had  been  illegally  sold  at  shei> 
iff's  sale  by  reason  of  the  receipt  by  a  former  committee  of  the 
purchase  money  arising  from  the  illegal  sale.  The  court  in  an 
opinion  by  Mr.  Justice  Bell,  concedes  that  if  the  lunatic  had 
been  of  full  age  and  sound  mind  and  had  received  her  propor- 
tion of  the  avails  of  the  sale,  and  suffered  the  vendee  to  improve 
it  without  warning,  she  would  be  estopped.  '*  But,"  says  the 
court,  on  page  126,  "by  what  rule  is  she  answerable  for  the  acts 
or  omission  of  her  committee  ?     He  was  vested  with  no  right 
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to  compromise  her  interest  nor  clothed  with  power  to  alienate 
her  estate.  In  Wilson  v.  Bigger,  7  W.  &  S.  Ill,  though  the 
guardian  of  a  minor  ward  had  actually  approved  of  the  sale  of 
the  ward's  estate  by  an  order  of  orphans'  court,  the  confirmation 
of  the  proceedings  was  not  put  upon  that  ground  but  upon  the 
subsequent  acquiescence  of  the  ward  after  he  had  attained  his 
majority.  The  relation  of  a  committee  to  a  lunatic's  estate  is 
strictly  analogous.  Though  the  law  casts  upon  him  the  posses- 
sion of  it,  it  is  solely  for  her  benefit  and  the  promotion  of  her 
welfare.  The  only  way  in  which  he  can  efifect  an  alienation  of 
her  lands  is  through  the  interposition  of  the  proper  court  of 
common  pleas,  and  then  only  when  the  exigencies  contemplated 
by  the  act  of  assembly  in  that  behalf  occur.  But  it  is  suggested 
that  as  he  might  have  dispensed  with  a  scire  facias  on  behalf 
of  the  lunatic,  so  he  may  waive  any  irregularity  in  the  sale  for 
want  of  one.  This  is  the  same  proposition  as  that  just  discussed, 
slightly  modified.  The  answer  is  that,  as  a  general  rule,  a  com- 
mittee can  waive  nothing  which  the  law  stipulates  for  security 
of  the  party  represented,  and  particularly  in  that  relation  to 
the  freehold  of  the  latter."  The  case  just  quoted  is  cited  with 
approval  in  Bennett  v.  Hayden,  145  Pa.  595. 

Without  further  citation  of  authorities  it  is  apparent  that  no 
declarations  or  admissions  of  the  committee  could  affect  the 
rights  of  the  lunatic,  or  divest  any  portion  of  his  estate.  The 
court  was  therefore  in  error  in  submitting  the  case  to  the  jury. 
The  plaintiff's  eighth  point  requesting  binding  instructions 
should  have  been  affirmed. 

The  judgment  entered  for  the  defendants  is  reversed  and  judg- 
ment is  now  entered  herein  for  the  plaintiff,  as  committee  of 
J.  B.  Jennings. 
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Kennedy,  Appellant,  v.  Forest  Oil  Company. 

Deed— Unrecorded  deed— Oil  lease— Forgery— Evidetice. 

In  an  action  of  ejectment  it  appeared  that  plaintiff  went  into  possession 
of  the  land  in  controversy  as  a  tenant  of  her  father.  She  claimed  that 
while  in  possession  of  the  land  her  father  deeded  the  same  to  her.  Two 
years  after  the  alleged  deed  her  father  executed  an  oil  lease  for  the  oil  in 
the  land.  Defendants  claimed  under  this  lease.  The  alleged  deed  to 
plaintiff  was  not  recorded,  and  evidence  was  produced  tending  to  show 
that  it  was  a  forgery,  and  that  plaintiff  continued  in  possession  of  the  sur- 
face as  tenant  until  her  father^s  death,  when  she  acquired  title  by  the  lat- 
ter^s  will.  The  evidence  as  to  whether  the  alleged  deed  to  plaintiff  was 
delivered  before  or  after  the  date  of  the  lease  was  conflicting.  There  was 
evidence  that  plaintiff  had  acquiesced  in  the  defendant's  claim.  Held  that 
a  verdict  and  judgment  for  defendants  should  be  sustained. 

Argued  Oct.  15,  1900.  Appeal,  No.  22,  Oct.  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  Beaver  Co.,  June  T.,  1897, 
No.  407,  on  verdict  for  defendant  in  case  of  Mary  Jane  Ken- 
nedy V.  The  Forest  Oil  Company,  a  Corporation,  and  J.  V. 
Kelly,  W.  C.  Kelly  and  Henry  Cooper,  trading  as  the  Rao- 
coon  Oil  Company.  Before  McCollum,  C.  J.,  Mitchell, 
Fell,  Brown,  Mestbezat  and  Pottee,  J  J.    Affirmed. 

Ejectment  for  a  tract  of  land  in  Hopewell  township.  Be- 
fore Wilson,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

Errors  assigned  were  various  rulings  on  evidence  and  instruo- 
tions. 

A.  P.  MarshaUy  with  him  J.  L.  Holmes  and  R.  S.  HoU^  for 

appellants. 

M.  F.  Elliott  and  J.  W.  Lee^  with  them  John  M.  Buchanan^ 
William  A.  McConnel  and  R.  W.  Cummins^  for  appellees. 

Peb  Cubiam,  May  28, 1901 : 

This  was  an  action  of  ejectment  for  a  tract  of  160  acres  of  land 
in  Beaver  county,  both  parties  claiming  under  conveyances  from 
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Alexander  P.  Morrow.  The  plaintiff  is  a  daughter  of  Morrow, 
and  the  undisputed  evidence  is  that  she  and  her  husband  went 
into  possession  of  the  fann  in  controversy  in  1868,  as  tenants 
of  her  father  at  an  annual  rental  of  $150.  They  continued  in 
possession  as  such  tenants  until  January  2,  1883,  when  accord- 
ing to  her  contention,  she  acquired  title  in  fee  by  deed  from  her 
father.  It  is  conceded  that  it  was  not  acknowledged  nor  placed 
on  record.  The  defendants  deny  the  validity  of  this,  asserting 
it  to  be  a  forgery,  and  they  allege  that  she  and  her  husband 
continued  in  possession  as  tenants  of  the  surface  from  1868  to 
1892,  the  date  of  Morrow's  death,  when  she  acquired  title  by 
the  latter's  will.  The  defendants  claim  title  under  an  oil  and 
gas  lease  from  Morrow  dated  January  13,  1885,  to  J.  A.  Tom- 
Unson,  from  whom,  and  subsequent  vendees  they  hold  convey- 
ances to  the  premises  in  dispute.  In  addition  to  the  evidence 
as  to  forgery  of  the  alleged  deed  of  January  2,  1883,  evidence 
was  offered  on  the  question  of  the  date  of  its  delivery  whether 
before  or  after  the  deed  of  January  13,  1886,  and  also  on  the 
question  of  estoppel  by  acquiescence.  All  of  these  questions 
were  submitted  to  the  jury  in  a  careful  charge  by  the  learned 
trial  judge.  Of  the  seventeen  assignments  of  error  nine  are  di- 
rected to  the  rulings  on  evidence.  The  record  is  a  most  volumi- 
nous one,  covering  over  750  printed  pages.  It  is  quite  possible 
that  errors  may  have  been  committed  by  the  trial  judge  in  the 
admission  of  evidence,  but  to  justify  a  reversal  therefor  it  must 
appear  that  the  errors  injured  the  appellant.  The  evidence  in 
this  case  was  ample  to  justify  the  jury  in  finding  for  the  de- 
fendants on  all  points  submitted  without  regard  to  the  evidence 
of  which  complaint  is  made.  Indeed  it  is  difficult  to  see  how 
the  jury  could  have  done  otherwise.  We  have  not  been  con- 
vinced that  the  appellant  was  injured  by  the  evidence  specified. 
The  remaining  specifications  of  error  embrace  excerpts  from 
the  charge  and  answers  to  points.  As  to  the  latter,  it  is  enough 
to  say  that  appellants  called  for  instructions  for  plaintiff  in  case 
some  only  of  the  defenses  interposed  were  found  in  her  favor. 
As  this  ignored  the  other  defenses  involved  it  would  have  been 
plain  error  to  have  complied  with  these  requests.  The  other 
specifications  do  not  call  for  comment,  and  are  now  dismissed. 
Judgment  affirmed. 
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199  6461 


19  sc  4691  Newton  v.  Vulcan  Iron  Works,  Appellant. 

~199^        6461 

f  34  SC  477       Negligence-^Masier  and  servant— Defective  chain. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injuries  caused  by  the  breaking  of  a  chain,  a  verdict  and 
judgment  for  plaintiff  should  be  sustained  where  the  evidence  for  the 
plaintiff,  although  contradicted,  tended  to  show  that  the  chain  was  defect- 
ive, that  an  inspection  would  have  shown  the  defect,  and  that  the  link 
which  broke  was  twenty-two  feet  above  the  place  where  plaintiff  was 
working. 

Argued  April  16, 1901.  Appeal,  No.  18,  Jan.  T.,  1901,  by  de- 
fendant, from  judgment  of  C.  P.  Luzerne  Co.,  Oct.  T.,  1898, 
No.  663,  on  verdict  for  plaintiff  in  case  of  James  F.  Newton 
V.  The  Vulcan  Iron  Works.  Before  McCoIiLUM,  C.  J.,  Mitch- 
ell, Bbown,  Mestrezat  and  Potteb,  JJ.    Affirmed. 

Trespass  for  personal  injuries.    Before  Lynch,  J. 

At  the  trial  it  appeared  that  plaintiff  was  employed  as  a 
molder  in  defendants'  foundry  at  Tamaqua,  and  while  at  work 
on  May  10, 1897,  in  lowering  a  mold  into  a  pit,  was  injured  by 
the  breaking  of  the  crane  chain.  The  link  which  broke  was 
twenty-two  feet  above  the  place  where  plaintiff  was  standing. 
The  evidence  for  plaintiff,  although  contradicted,  tended  to 
show  that  the  chain  was  in  bad  condition,  had  not  been  in- 
spected for  three  years,  and  that  if  it  had  been  inspected  the 
defect  would  have  been  discovered. 

The  court  submitted  the  case  to  the  jury. 

Verdict  and  judgment  for  plaintiff  for  $5,000.  Defendant 
appealed. 

Error  mrigned  among  others  was  in  submitting  the  case  to 
the  jury. 

Tliomas  H.  Atherton  and  W.  S.  McLean,  for  appellant. 

John  T.  Lenahan,  with  liim  W.  J.  Whitehouse  and  Edward  A. 
Lynch,  for  appellee. 

Per  Curiam,  June  4, 1901 : 

The  testimony  introduced  by  the  litigants  required  the  snb- 
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mission  of  the  case  to  the  jury.  It  follows  that  if  there  was 
no  error  in  the  charge  or  in  the  answers  to  the  defendants' 
third,  sixth  and  seventh  points,  the  verdict  rendered  and  the 
judgment  entered  thereon  should  be  sustained.  An  examina- 
tion of  the  charge,  and  of  the  answers  to  the  points  referred 
to,  have  not  convinced  us  of  error  in  either.  We  therefore 
dismiss  the  specifications  and  afi&rm  the  judgment. 


The  General  Fire  Extinguisher  Company  v.  Magee 
Carpet  Works,  Appellant. 

Mechanic's  lien — Striking  off  lien— PUa— Practice,  G,  P. 

The  Supreme  Court  will  not  reverse  orders  of  the  common  pleas  refus- 
ing to  permit  pleas  to  a  scire  facias  sur  mechanics^  lien  to  be  withdrawn, 
and  refusing  to  strike  off  mechanic's  lien  after  plea  entered,  where  it  ap- 
pears that  the  motion  to  withdraw  the  plea,  and  to  strike  off  the  lien  was 
not  made  until  two  years  after  the  plea  was  filed,  and  then  on  the  ground 
suggested  for  the  first  time  that  the  items  of  labor  and  material  were  not 
sufficiently  itemized. 

Corporations— Ultra  vires— Mechanic's  lien. 

Where  the  treasurer  and  general  manager  of  a  corporation  signs  as  such 
a  contract  for  certain  work  in  the  construction  of  new  buildings,  some  of 
which  buildings  are  the  property  of  a  second  corporation,  of  which  he  is 
also  the  treasurer  and  general  manager,  and  he  subsequently  approves  the 
work  by  a  letter  which  he  signs  as  treasurer  and  general  manager  of  the 
second  corporation,  a  mechanic's  lien  filed  against  the  buildings  of  the  sec- 
ond corporation  is  not  invalid,  because  the  first  corporation  may  have  ex- 
ceeded its  powers  in  signing  the  contract. 

Mechanic's  lien— Building — Mill — Sprinkling  apparatus. 

A  mechanic's  lien  may  be  filed  for  a  sprinkling  apparatus  placed  in  a 
mill  building  for  the  pnrpose  of  protecting  the  building  against  loss  by  fire, 
if  it  appears  that  the  apparatus  was  a  part  of  the  general  plan  and  design 
of  the  building,  and  was  installed  before  the  building  was  completed. 

Argued  April  16, 1901.  Appeal,  No.  820,  Jan.  T.,  1900,  by 
defendants,  from  judgment  of  C.  P.  Columbia  Co.,  May  T., 
1897,  No.  143,  on  verdict  for  plaintiff,  in  case  of  the  General 
Fire  Extinguisher  Company,  a  corporation  incorporated  under 
the  laws  of  the  State  of  New  York,  v.  The  Magee  Carpet  Works, 
Owner  and  Reputed  Owner  and  the  Bloomsburg  Carpet  Works, 
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Contractor.    Before  McCollum,  C.  J.,  Mitohbll,  B&owv, 
Mbstbbzat  and  Potteb,  J  J.    Affirmed. 

Scire  facias  sur  mechanic's  lien.  Before  Duhham,  P.  J., 
specially  presiding. 

At  the  trial  it  appeared  that  in  1896,  James  Magee  was 
treasurer  and  general  manager  of  both  the  Bloomsburg  Carpet 
Works  and  the  Magee  Carpet  Works,  two  corporations  organized 
for  the  purpose  of  the  manufacture  of  carpet  and  other  textile 
fabrics.  On  April  28,  1896,  Magee  signed  a  contract  for  the 
installation  of  a  system  of  automatic  sprinklers  in  certain  build- 
ings, some  of  which  buildings  were  the  property  of  the  Magee 
Cai'pet  Works.  Magee  signed  the  contract  as  treasurer  and 
general  manager  of  the  Bloomsburg  Carpet  Works.  The  evi- 
dence showed  that  Magee  did  the  purchasing  for  the  Magee 
Carpet  Works,  and  that  his  authority  was  never  questioned. 
After  the  work  was  finished  he  wrote  a  letter  signing  it  as  treas- 
urer and  general  manager  of  the  Magee  Carpet  Works  approving 
the  work.  After  the  work  was  finished  an  apportioned  mechan- 
ic's lien  was  filed  against  the  three  new  buildings  of  the  Magee 
Carpet  Works,  and  shortly  thereafter  three  separate  writs  of  scire 
facias  were  issued  on  the  lien.  On  April  15,  1897,  an  aflQdavit 
of  defense  was  filed,  and  on  the  same  day,  the  defendant  pleaded 
nil  debet,  etc.  In  neither  affidavit  of  defense  nor  plea,  was  the 
question  of  the  sufficiency  of  the  lien  raised  so  far  as  lumping 
charges  were  concerned. 

More  than  two  years  afterwards,  on  June  8,  1899,  when  the 
cases  were  called  for  trial,  the  defendant  asked  leave  to  with- 
draw the  pleas,  and  moved  to  strike  off  the  lien  because  the 
items  of  labor  and  material  were  not  sufficiently  itemized.  A 
rule  was  granted  returnable  in  two  days,  which  after  argument 
was  discharged  by  the  court. 

Defendant  presented  amongst  others  these  points: 

1.  That  the  Bloomsburg  Carpet  Works,  the  contractor,  hav- 
ing been  incoiporated  for  *'  the  purpose  of  the  manufacture  of 
carpets  and  other  textile  fabrics,"  could  not  contract  **  for  and 
about  the  erection  and  construction  of  thi-ee  several  buildings 
adjoining  each  other,"  nor  could  it  contract  for  "  the  instal- 
ment of  a  system  of  Grinnell  Glass-Disc  Automatic  Sprinklets, 
including  the  necessary  piping,  indicator  gates  and  draw-off 
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valves,  and  materials  and  labor  necessary  to  the  erection  and 
construction  of  the  said  sjrstem  for  the  purpose  of  eictinguishing 
fires,"  for  the  Magee  Carpet  Works,  as  the  same  was  outside  of 
its  charter  powers  and  ultra  vires,  and  the  plaintiff  cannot  re- 
cover in  the  action.  Answer :  That  point  as  a  whole  we  do  not 
affirm,  but  we  leave  it  to  you  under  the  evidence  in  the  case 
whether  the  plaintiff  cannot  recover,  or  can.  The  fact  that  the 
Bloomsburg  Caipet  Company  may  have  had  no  power  under  its 
charter  to  enter  into  a  contract  which  would  bind  them,  we  think 
would  not  affect  the  power  of  the  plaintiff  to  file  a  lien  against  the 
Magee  Carpet  Works  for  the  materials  and  labor  that  went  into 
the  construction  of  the  buildings  of  the  Magee  Carpet  Works, 
that  is,  we  think  that  if  you  find  in  favor  of  the  plaintiff  upon  the 
other  part  of  the  case,  the  questions  that  have  been  left  to  you, 
then  the  plaintiff  could  maintain  his  action. 

5.  If  the  jury  find  from  the  evidence  that  the  fire  extinguisher 
was  installed  in  any  of  the  buildings  after  the  building  was 
completed,  it  being  no  part  of  the  manufacturing  machinery  of 
the  mill,  the  plaintiff  cannot  recover.  Answer:  Jf  by  that 
point  is  meant  after  the  building  proper,  or  superstructure, 
was  complete,  we  do  not  affirm  it,  but  refer  you  to  our  instrao- 
tions  in  the  general  charge  upon  that  point. 

The  court  in  its  general  charge  said : 

We  say  to  you,  gentlemen  of  the  jury,  that  there  is  a  great 
difference  between  the  erection  and  construction  of  a  building 
that  is  to  be  used  for  a  house  or  as  a  dwelling  house,  and  the 
erection  and  construction  of  a  building  or  plant  that  is  to  be 
used  for  mechanical  purposes  or  for  manufacturing  purposes. 
The  amount  of  work  that  was  to  be  done  upon  a  building  de- 
signed for  a  residence,  would  be  only  the  work  upon  the  build- 
ing proper,  whereas  if  it  was  to  be  used  as  a  manufacturing 
plant,  then  the  whole  plant  itself  would  be  considered,  and  you 
would  have  to  take  into  account  the  question  as  to  whether  the 
plant  was  complete  at  the  time  the  materials  were  furnished. 
In  this  case,  if  the  buildings  were  all  completed,  the  machinery 
all  put  in,  and  the  plant  in  running  operation— everything  of 
that  kind  necessary  to  its  operation  finished,  the  building  all 
finished  and  the  machinery  in  the  buildings  against  which  claim 
is  filed  finished ;  then  if  there  was  an  alteration  after  that  made, 
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and  some  fixtures  were  put  iu,  for  instance  these  sprinkler  heads 
or  this  fire  extinguishing  apparatus,  then  that  would  not  be  in 
the  ei'ection  and  construction  of  the  building  proper.  But  if 
this  apparatus  was  a  part  of  the  general  plant,  a  part  of  the  gen- 
eral idea  of  the  owners  of  the  building  to  have  that  put  in  when 
the  other  parts  of  the  plant  were  put  in,  and  if  they  were  put 
in  by  this  plaintiff,  then  the  apparatus  would  be  a  subject  of 
lien  on  the  part  of  this  plaintiff. 

Verdict  and  judgment  for  plaintiff  for  $1,799.74.  Defend- 
ant appealed. 

Errors  assigned  were  (1)  discharging  rule  as  above ;  (2-4) 
above  instructions,  quoting  them. 

Q.  M.  TustirtH,  with  him  Charles  E.  Welles^  for  appellant. 

Grant  Herring^  with  him  W.  H.  Bhawn^  for  appellee. 

Per  Curiam,  June  4, 1901 : 

The  conclusion  arrived  at  in  this  case  is  that  no  sufficient 
cause  appears  for  reversing  the  judgment.  It  \a  not  clear  that 
any  error  was  committed  by  the  court  in  its  charge  to  the  jury 
or  in  its  answers  to  the  defendant's  points.  The  specifications 
of  error  are  therefore  dismissed  and  the  judgment  is  affirmed. 
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ACKNOWLEDGMENT. 

1.  Husband  and  wife — Deed  of  separation — Dower — Act  qf  Fefmi- 
ary  24,  1770, 1  Sm.  L.  807.    Kaiser's  Estate,  269. 

ADOPTION. 

1.  Will--Change  qf  law.    Kohler's  Estate,  45S. 

ADVANCEMENTS. 

1.  WiUr^Judgment    Keiser  t*  Keiser,  77. 

ANIMALS. 

1.  Burial  of  infected  horse  in  leased  premises — Landlord  and  tenant 
--Negligence.    Fitzwater  T.  Fassett,  442. 

2.  Fright  of  horse— Negligence— Master  and  servant — Sounding  whis- 
tle at  the  crossing.    Simmoas  T.  Pennsylyania  B.  B.,  232. 

3.  Mad  dog— Negligence— Boroughs.  Smith  Y.  Selin's  GroYe  Bor- 
ongh,  616. 

APPEALS. 

1.  Assignments  qf  error— Evidence.  AssigQineQts  of  error  to  the  ex- 
olusioQ  of  testimony  which  do  not  quote  the  testimony  excluded,  will 
be  disregarded.    Com.  Y.  Bamer,  335. 

2.  Interlocutory  order — Continuance  of  cause.  An  order  eontinaing 
the  trial  of  a  cause  uatil  certain  substituted  defendants  in  quo  war- 
ranto proceedings  have  been  notified  to  appear,  is  not  a  final  order  or 
judgment  from  which  an  appeal  lies.    Com*  Y.  Moore,  160. 

8.  Paper-book — Statement  of  question  involved — Rule  X6.  A  state- 
ment of  the  question  ioTolved  which  contains  twenty -nine  lines  and 
occupies  nearly  an  entire  page  is  in  violation  of  Rule  26  of  the  Supreme 
Court  Violations  of  this  rule  will  result  in  the  suppression  of  paper- 
books  and  the  nonprossing  of  appeals.  Tan  SdYer  Co*  Y.  McPherson, 
881. 

APPRENTICES. 

1.  Equity— Injunction— Labor  unions.    Flaoens  Y.  Smith,  12& 

ASSIGNMENT  FOR  CREDITORS. 

1.  Contingent  interest.  Where  a  testator  directs  that  certain  real 
estate  shall  not  be  sold  during  the  life  of  the  life  tenants  to  whom  he 
devised  it,  and  not  until  the  full  expiration  of  twenty  years  from  his 
decease,  and  that  when  sold  the  proceeds  should  be  distributed 
amongst  his  nephews  and  nieces,  the  nephews  and  nieces  take  interests 
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ASSIGNMENT  FOR  CREDITORS— continued. 

which  are  more  than  mere  expectancies,  and  which  will  pass  under  an 
assignment  for  the  bene  tit  of  creditors.     Bobbin's  Estate^  500. 

2.  Statute  of  limitations— Banks  and  banking.  Mifflin  Co.  Nat«  Bank 
T«  Foartli  St«  Nat«  Bank,  459. 

ATTORNEY  AT  LAW. 

1.  Mistake  of  attorney — Sheriff's  sale — Setting  aside  scUe^Inadequacy 
qfprice-'Misdescription.  Fidelity  Bailding  and  Loan  Assn.  of  Leba- 
non t*  Ulilery  417. 

2.  Negligence,  An  attorney  at  law  who  has  properly  drawn  an  agree- 
ment of  sale  and  has  given  proper  advice  in  reference  to  it,  cannot  be 
held  liable  because  the  agreement  was  not  carried  out,  where  it  i^[>- 
I)ear8  that  the  attorney  had  nothing  whatever  to  do  with  the  negotia- 
tions leading  up  to  the  agreement,  or  with  the  subsequent  transaotiona 
between  his  client  and  the  vendees.     Harkness  v«  Careny  267. 

AUDITOR. 

1.  Findings  of  fact — Illegitimacy,  An  auditor^  finding  of  illegiti- 
macy based  upon  sufficient  evidence,  and  confirmed  by  the  court  be- 
low, will  not  be  reversed  by  the  Supreme  Court.    Ne wkard'a  EstatOy 


BANKS  AND  BANKING. 

1.  Private  bank— Partnership — Continuance  ofbusineu  after  death  of 
partner,    Gardner's  Estatey  524. 

2.  Statute  of  limitations — Assignment  for  creditors.  Mifflin  Co*  KaU 
Bank  y.  Fonrth  St.  Nat.  Bank,  459. 

BENEFICIAL  ASSOCIATIONS. 

1.  Benfficiaries — Creditors.  A  beneficiary  named  In  a  contract  be- 
tween a  beneficial  association  and  a  member  of  the  association,  be- 
comes after  the  death  of  the  member  a  oraditor  of  the  association. 
Solis  T.  Blank,  600. 

BOND. 

1.  Mtecutors  and  administrators — Dtfenses-^Collateral  attack  o»  de* 
cree  of  orphans'  court — Affidavit  of  drfense.    Com.  T.  Bnhlf  40. 

BOROUGHS. 

1.  Easement — Right  to  use  water — Prescription,  Kearney  T.  Boro* 
of  West  Chester,  392. 

2.  Negligence— Mad  dog.    Smith  T.  Selin's  Grove  Borough,  615. 

3.  Ordinance — Excavations  in  highways — Reasonable  borough  ordi- 
nance—Water companies.  A  borough  ordinance  is  not  unreasonable 
which  proliibits  any  person  from  making  excavations  in  a  highway 
until  he  has  obtained  a  permit  from  the  borough  authorities,  paid  a 
fee  of  $3.00,  given  a  bond  to  pmperly  fill  up  the  excavation,  and  sub- 
mits to  take  the  lines  from  the  borough  surveyor,  paying  the  costs 
and  expenses  therefor.  Springfield  Water  Co.  T.  Bnryeaa  and  Town 
Conncil  of  Boro.  of  Darby,  400. 
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BBIDGES. 

TAD  County^  594. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Duties  cf  borrowing  members.  In  carrying  oat  the  plan  on  which 
building  associations  are  organized  and  conducted,  it  is  not  intended 
that  a  stockholder  who  borrows  of  the  association  will  discharge  the 
debt  he  incurs  by  direct  payments  on  account  of  it  He  pays  at  stated 
periods  the  dues  on  his  stock,  the  interest  on  the  money  borrowed, 
and,  when  the  premium  bid  for  the  loan  has  not  been  deducted,  the 
instalments  on  it.  When  by  the  receipt  of  dues,  interest,  premiums 
and  fines  for  nonpayment  of  dues,  all  of  the  stock  of  the  association 
or  of  the  series  to  which  the  borrower's  stock  belongs,  becomes  full 
paid  or  matured,  the  value  of  his  stock  equals  the  amount  of  his  debt, 
and  the  transaction  is  then  ended  by  the  surrender  of  the  stock  by 
him  and  the  cancellation  of  his  obligation  by  the  association.  Per 
Fbll,  J. 

Where  a  borrowing  member  of  a  building  and  loan  association  giyes 
the  association  an  obligation  which  provides  for  the  payment  of  the 
principal  debt  in  equal  monthly  instalments  until  the  whole  is  paid 
**  according  to  the  act  of  assembly,  and  the  terms  and  provisions  of 
the  constitution  and  by-laws  of  said  association,' *  the  monthly  instal- 
ments cannot  be  appropriated  to  a  direct  payment  on  account  of  the 
loan  with  the  effect  of  leaving  dues  on  the  stock  unpaid.  FreeMAns- 
burg  Building  &  Loan  Assn.  t.  Watts,  221. 

CmiiDREN. 

1.  Will— Estate  for  life— Issue— BtUe  in  SMley^s  Case.  DnF^ur  T* 
Bnbby  107. 

COMMON  CARRIER. 

1.  Railroads— Insurance — Subrogation.  Where  a  shipper  of  goods 
has  voluntarily  insured  them,  and  after  their  loss  has  collected  the 
amount  of  the  policy,  and  the  bill  of  lading  provided  that  the  carrier, 
if  liable  for  the  loss  through  negligence,  should  have  the  full  benefit 
npon  any  insurance  upon  the  goods,  the  carrier  may  deduct  from  the 
total  amount  of  the  loss,  the  amount  of  insurance  money  which  the 
shipper  had  received. 

Where  a  shipper  of  goods  has  voluntarily  insured  them,  and  has 
collected  the  amount  of  insurance,  and  has  receipted  to  the  insurance 
company  for  the  proceeds  of  the  policy  as  a  loan  to  be  returned  to  the 
company  if  the  amount  of  the  loss  should  be  recovered  from  the  car- 
rier, the  question  whether  the  payment  by  the  insurance  company 
was  really  a  loan,  or  an  adjustment  of  the  loss,  is,  in  an  action  by  the 
shipper  against  the  carrier,  for  the  jury,  and  a  verdict  reached  by  de- 
ducting the  amount  of  the  insurance  from  the  total  loss,  will  be  sus- 
tained.   Boos  T.  Phila.,  WiL  &  Balto.  B.  B.  Co.^  37a 

CONSPIRACY. 

1.  Evidence— 'DeelaratiojiH — Preliminary  proqf.    To  make  the  decla- 
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rations  uf  an  alleged  conspirator  admissible  In  evidenoe  against  his 
oo-conspirators,  there  must  be  preliminary  proof  of  the  joint  purpose 
and  actiuo,  not  necessarily  conclusive,  but  sufficient  to  submit  to  the 
jury  on  that  fact;  and  the  declarations  so  admissible  must  have  been 
made  during  the  pendency  of  the  conspiracy. 

8r)me times  for  the  sake  of  convenience  the  acts  or  declarations  of 
one  ai*e  admitted  in  evidence  before  sufficient  proof  is  given  of  the 
conspiracy,  the  prosecutor  undertaking  to  furnish  such  proof  in  a 
subsequent  stage  of  the  cause.  But  this  rests  in  the  discretion  of  the 
judge,  and  is  not  permitted  except  under  particular  and  urgent  cir- 
cumstances. 

Declarations  of  an  alleged  conspirator  when  offered  generally  as  to 
all  the  conspirators,  and  without  any  separation  being  made,  are  in- 
admissible against  the  pai-ty  making  them.    Marshall  T.  FaddiSf  397. 

CONSTITUTION  OF  PENNSYLVANIA. 

1.  Article  4,  section  ^—Appointment*  by  the  tencUe.  CoB«  T« 
Moir,  534. 

CONSTITUTIONAL  LAW. 

1.  Appointment  qf  public  officers— Cor^rmfttUm  by  senate — ConstitU' 
tion,  article  4,  section  8.  Section  8,  of  article  4  of  the  constitntion  re- 
lating to  the  confirmation  of  appointments  by  the  senate,  has  no 
application  to  municipal  officers.    Com.  T.  MoIF)  584. 

2.  Different  laws  for  cities  qf  the  same  class— Act  of  March  7, 1001, 
article  20.  Even  if  article  20  of  the  act  of  March  7,  1901,  should  be 
construed  to  provide  different  laws  for  cities  of  the  same  class  and, 
therefore,  invalid,  this  will  not  affect  the  rest  of  the  act  The  article 
is  an  independent  and  easily  severable  provision. 

There  is  no  constitutional  requirement  of  uniformity  In  legislation 
on  municipal  affairs.  What  is  prohibited  is  local  and  special  legisla- 
tion on  certain  subjects  and  this  means  that  the  legislation  must  be 
general.  The  uniformity  discussed  in  the  decisions  Is  only  a  test  of 
generality.    Com.  T.  Molfy  534. 

3.  Goveimor — Veto  power.  The  governor  is  an  integral  part  of  the 
lawmaking  power  of  the  state.  No  bill  can  become  a  law  without  first 
being  submitted  to  him  for  his  approval  or  disapproval.  His  disap- 
proval, commonly  known  as  a  veto,  is  essentially  a  legislative  act 
Com.  T.  Barnetty  161. 

4.  Letjidative  control  of  municipalities.  Municipal  corporations  are 
agents  of  the  state,  invested  with  certain  subordinate  governmental 
functions  for  reasons  of  convenience  and  public  policy.  They  are 
created,  governed,  and  the  extent  of  their  powers  determined  by  the 
legislature,  and  subject  to  change,  repeal,  or  total  abolition  at  its  will. 
They  have  no  vested  rights  in  their  offices,  their  charters,  their  cor- 
porate powers,  or  even  their  corporate  existence. 

The  fact  that  the  action  of  the  state  towards  its  municipal  agents 
may  be  unwise,  unjust,  oppressive  or  violative  of  the  natural  or  polit- 
ical rights  of  their  citizens  is  not  one  which  can  be  made  the  basis  of 
action  by  the  judiciary,  nor  are  the  motives  of  the  legislators,  real  or 
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supposed,  in  enacting  legislation  as  to  municipal  corporations  open  to 
judicial  inquiry  or  consideration.     Com*  T«  Moiry  534. 

5.  Local  and  special  legUlation — ClaS8{flcation  of  cities.  The  act  of 
March  7,  1901,  is  not  such  an  abuse  of  the  power  of  classification  as  to 
render  it  repugnant  to  section  7  of  article  3  of  the  constitution  relat- 
ing to  local  and  special  legislation.    Com.  T.  Molfy  534. 

6.  Local  self-government — Bill  of  rights.  The  courts  are  not  at  lib- 
erty to  declare  an  act  void  because  in  their  opinion  it  is  opposed  to 
a  spirit  supposed  to  pervade  the  constitution,  but  not  expressed  in 
words.  Where  the  fundamental  law  has  nut  limited  either  in  terms  or 
by  necessary  implication,  the  general  powers  conferred  upon  the  legis- 
lature, the  court  cannot  declare  a  limitation  under  the  notion  of  hav- 
ing discovered  something  in  the  spirit  of  the  constitution  which  is  not 
even  mentioned  in  the  instrument 

The  act  of  March  7»  1901,  does  not  violate  those  provisions  in  the 
constitution  which  preserves  to  the  people  local  self-government 
Com.  T.  Moir,  534. 

7.  Municipal  corporations— Classification  cf  cities.  Classification  of 
cities  is  a  legislative  and  not  a  judicial  question,  and  if  it  is  based  on 
difference  of  municipal  affairs,  and  relates  to  and  deals  with  such  af- 
fairs, the  questions  of  where  the  line  shall  be  drawn  and  what  differ- 
ences of  system  shall  be  prescribed  for  differences  of  situation  are 
wholly  legislative.    Com.  t«  Moir,  534. 

8.  Municipal  corporations — Impossibility  of  execution  qf  act — Act  of 
March  7,  1901  known  as  the  **  Ripper  BilV  The  act  of  March  7, 1901, 
entitled  **  An  act  for  the  government  of  cities  of  the  second  class,**  al- 
though presenting  serious  difficulties  in  regard  to  the  passage  of  ordi- 
nances, etc.,  by  the  lack  of  a  complete  system  in  the  act  itself  and  by 
the  failure  to  repeal  the  requirements  in  that  respect  of  the  general 
act  of  May  28,  1874,  is  not  for  that  reason  unconstitutional,  since  the 
municipal  government  may  be  administered  notwithstanding  such  de- 
fects.   Com.  T.  Moiri  534. 

9.  Municipal  corporations— Temporary  expedients  in  changing  from 
one  city  government  to  another.  The  temporary  expedients  in  the 
schedule  of  the  act  of  March  7,  1901,  such  as  the  appointment  of  a  re- 
corder in  each  of  the  existing  cities  of  the  second  class  and  the  con- 
tinuance of  the  recorder  in  office  until  1903,  thus  passing  over  an  elec- 
tion, do  not  render  the  act  unconstitutional. 

A  temporary  and  transitory  provision  that  applies  to  all  the  present 
members  of  a  class  meets  all  the  requirements  of  a  temporary  situation, 
and  ends  with  the  end  of  that  situation,  does  not  make  the  whole  act 
local  or  special.    That  is  the  proper  province  of  a  schedule. 

There  is  no  constitutional  right  of  election  in  reference  to  the  office 
of  mayor  or  chief  executive  of  a  city.  The  legislature  might  make 
the  office  permanently  appointive,  and  what  they  can  do  permanently 
they  may  do  temporarily. 

Much  legislative  latitude  must  be  allowed  to  temporary  measures 
Incident  to  the  adjustment  of  changes  of  municipal  system. 

The  act  of  March  7,  1901,  is  not  unconstitutional  because  it  vests  in 
the  governor  the  discretion  of  determining  when  it  shall  become  op- 
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erative  by  the  appointment  of  recorders.    This  it  a  t&mponrj  •x- 
pedient  witliin  the  legislative  control.    Com.  T«  Moir*  534. 

10.  Public  officer 8^  Justice  qf  the  peace — Temporary  expedierU.  The 
objection  that  the  act  of  March  7,  1001,  attempts  to  create  an  addi- 
tional justice  of  the  peace,  permits  his  election  at  an  improper  time, 
and  allows  the  governor  to  appoint  to  an  office  made  elective  by  the 
constitution,  is  not  a  valid  one.  Olotliing  the  chief  executive  of  a 
city,  virtute  officii,  with  the  powei-s  and  authority  of  a  police  magis- 
trate or  even  of  a  justice  of  the  peace  technically  so-called,  is  not  nec- 
essarily void  as  providing  for  an  additional  justice  of  the  peace,  and 
if  it  should  be  so  held  on  direct  presentation  of  the  question  it  would 
not  invalidate  the  act  of  March  7,  1901,  of  which  it  is  a  subordinate 
and  severable  feature.    Com.  y.  Moiry  hM, 

11.  Remoioal  of  elected  officer — Abolition  qf  office.  The  office  of  mayor 
of  a  muuicipality  is  not  a  public  office  under  the  protection  of  the  con- 
stitution, and  the  legislature  has  the  power  in  imposing  a  new  form 
of  government  on  a  city  to  abolish  the  office  of  mayor  and  to  create  a 
new  chief  executive  office  under  the  name  of  recorder. 

As  the  legislature  may  abolish  municipal  offices  by  a  change  of  the 
charter,  the  question  how  great  or  how  small  the  changes  by  the  new 
charter  shall  be,  and  to  what  particulars  they  shall  apply,  is  one 
wholly  for  legislative  consideration. 

Under  the  act  of  March  7,  1901,  the  office  of  recorder  is  not  identi- 
cal either  in  substance  or  in  name  with  the  office  of  mayor.  The  re- 
corder has  far  greater  executive  powers  than  his  predecessor,  the 
mayor,  and  yet  lacks  some  of  the  other  powers  that  the  latter  had. 

The  objection  that  the  act  of  March  7,  1901,  gives  the  governor  the 
power  to  remove  an  elected  officer  without  cause,  is  not  well  founded, 
inasmuch  as  section  1  of  the  act  itself  removes  the  mayor  by  abolish- 
ing the  office,  but  section  2  of  the  schedule  continues  the  mayor  in 
office  temporarily  until  his  successor  has  been  duly  appointed  under 
section  1.     This  is  not  a  removal  by  the  governor.    Com*  T«  Moify  534. 

12.  Title  qf  act — Repeal.  The  repeal  of  previous  acts  on  the  same 
general  subject  is  always  germane  to  the  title. 

The  act  of  March  7, 1901,  is  not  open  to  the  consUtutional  objection 
that  it  has  more  than  one  subject  and  one  not  expressed  in  the  title. 
The  repealing  clause  in  the  last  section  of  the  schedule  is  germane  to 
the  title.    Com.  ?•  Moir,  534. 

18.  Veto  of  items  in  appropriation  bUl— Public  schools.  In  article  4, 
section  16  of  the  constitution  of  Pennsylvania  which  says,  *'The 
governor  shall  have  power  to  disapprove  of  any  item  or  items  of  any 
bill  making  appropriations  of  money  embracing  distinct  items,  and 
the  part  or  parts  of  the  bill  approved  shall  be  the  law,  and  the  item  or 
items  of  appropriation  disapproved  shall  be  void,**  the  words  '*  item  ** 
and  **  part  **  are  used  iuterchangeably  in  the  same  sense. 

The  governor  has  the  power  of  veto  over  each  subject  and  each 
amount  in  an  appropriation  bill. 

The  mandate  of  the  constitution  in  section  1  of  article  10,  that  the 
legislature  *'  shall  appropriate  at  least  $1,000,000  each  year  *'  for  the 
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support  of  public  schools  does  not  preyent  the  gOTsmor  from  exercis- 
ing his  yeto  power  over  appropriatiun  bills  for  the  public  schools. 

Where  the  executive  practice  of  yetoiog  parts  of  appropriatioo  bills 
has  been  frequent  and  acquiesced  in  without  objection  for  a  number 
of  years,  such  practice  should  be  yery  clearly  shown  to  be  unconstitu- 
tional to  justify  the  courts  in  declaring  against  it 

Where  a  bill  contains  an  appropriation  of  111,000,000,  for  the  sup- 
port of  the  public  schools,  the  goveruor  may  approve  the  appropria- 
tion to  the  extent  of  $10,000,000,  and  disapproye  of  11,000,000,  thereof. 
Com.  T.  Bamett^  161. 

OONTRACT. 

1.  Building  according  to  plana— Patent.  Where  a  corporation  agrees 
to  pay  a  certain  sum  for  each  glass  furnace  which  it  builds  according 
to  a  set  of  plans  and  working  specifications  deliyered  to  it  by  the  own- 
er, and  there  is  no  use  of  a  patent  right  or  invention,  the  corporation  is 
bound  to  pay  for  each  furnace  that  it  contracts  according  to  the  plans, 
and  the  question  of  the  noyelty  of  the  design  is  immaterial.  Gantt 
T.  Cox  &  Sons  Co.,  208. 

2.  Construction  qf  iMtrument  by  parties,  Cotemporary  construction 
of  a  contract  by  acts  of  the  parties  is  entitled  to  yery  great  weight, 
but  it  ought  to  appear  with  reasonable  certointy  that  they  were  acts 
of  both  parties  done  with  knowledge,  and  in  view  of  a  purpose  at  least 
consistent  with  that  to  which  they  are  subsequently  sought  to  be 
applied. 

Where  a  general  manager  of  an  insurance  company  under  his  con- 
tract with  the  company  receiyes  as  his  compensation  a  percentage  on 
the  gross  premiums  paying  thereout  **  all  the  expenses  of  the  com- 
pany," the  manager  is  bound  to  pay  the  taxes,  and  the  fact  that  in  his 
own  books  he  charged  the  taxes  against  the  company  is  immaterial,  if 
there  was  no  ratification  or  knowledge  on  the  part  of  the  company 
of  such  entries.    Kane  y.  Schuylkill  Fire  Ins.  Co.,  205. 

8.  Contract  by  letters — Vendor  and  vendee  —  Statute  qf  frauds. 
Haines  y.  Dearbonif  474. 

4.  Equity^-Accounting— Corporation.  Kane  T.  Schuylkill  Fire  Ins. 
Co.,  198. 

5.  Equity— Rescission  qf  sale^Laches,  Nenre  Food  Co.  T.  Bobert* 
SODf  486. 

6.  Executed  contract — Rescission — Fraud,  Where  a  suit  is  based 
on  fraud  committed  by  defendant  in  appropriating  to  himself  money 
placed  in  his  hands  for  an  inyestment,  and  furnishing  plaintiff  with 
fraudulent  copies  and  assignments  of  mortgages  to  represent  the 
money,  the  defendant  will  not  be  heard  to  allege  that  on  the  discovery 
of  the  fraud  the  plaintiff  was  bound  either  to  ratify  or  rescind  the 
transaction  within  a  reasonable  time,  and  that  his  failure  to  do  so  is 
evidence  of  afOirmance  or  acquiescence.  In  such  a  case  the  transaction 
had  lost  its  contractual  character  and  become  a  tort,  and  an  action  at 
any  time  within  the  statutory  period  of  limitation  was  the  most 
effectual  rescission.    Irwin  y.  Harris,  405. 

7.  Municipal  contract— Damages— ResponsilHlity  for  injuries  toprop' 

Vol.  oxcxix — 42 
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erty.  Where  a  municipal  contract  proYides  that  the  oontraotor  ihall 
indemnify  the  city  against  any  suits  for  damages  or  injuries  received 
or  sustained  by  any  party  or  parties  by  or  from  the  contractor,  his 
agents  or  servants  in  performance  of  the  work  under  the  agreement, 
and  ttiat  certain  moneys  shall  be  retained  by  the  city  until  **  all  such 
suits  or  claims  shall  have  been  settled,**  and  the  contract  also  stipulatea 
that  the  city  shall  provide  the  contractors  a  width  of  right  of  way 
sufficient  for  construction,  and  shall  be  responsible  for  the  payment  of 
damages  for  such  right  of  way,  the  city  cannot  retain  the  amount  of 
damages  awarded  to  property  owners  for  injuries  to  property  which 
resulted  from  the  work  done,  but  without  negligence  on  the  part  of 
the  contractors.    Flynn  T.  Pliila«9  476. 

8.  Municipal  cantracU -- Equity  ^  Pleading -^  Specifie  ehargea^ 
Partie9^Bribery.    Seltier  ?•  Metropolitan  Eleetrio  Go«»  loa 

9.  Parol  modification  —  Statute  qf  limitatioM,  Where  a  contract 
under  seal  is  altered  by  parol,  it  all  becomes  parol;  but  a  mere  addi- 
tional parol  agreement,  not  changing  or  modifying  the  one  under  seal 
will  not  have  this  effect,  nor  will  a  stipulation  by  parol  releasing  or 
waiving  performance  of  part  of  the  covenants. 

Where  a  sealed  contract  for  the  sale  and  delivery  of  logs  Is  modified 
by  parol  so  as  to  change  the  place  where  defendant  was  to  take  pos- 
session of  the  logs,  thus  imposing  a  different  obligation  on  him,  the 
responsibility  of  the  parties  in  driving  them  to  the  booms,  and  also  to 
change  the  price  to  be  paid  for  the  logs,  the  sealed  contract  must  be 
regarded  as  having  been  so  far  modified  as  to  make  a  new  parol  con- 
tract to  which  the  statute  of  limitations  may  be  pleaded.  Pronty  T* 
Kreamer,  273. 

10.  Power  to  contract-— Married  womenSeparate  estate.  Bankard 
T.  Shawy  623. 

11.  Reacissioncif  contract  of  aale^Beplevin-^F^aud.  Tan  Scirer  Co. 
T.  McPhersony  381. 

12.  Retention  of  contract — Independent  contractor — Negligence. 
Stork  T.  Phila.,  402. 

13.  Right  of  administrator  to  finish  contract — Executors  and  admin- 
istrators—Wages.   Allam's  Estate^  573. 

14.  Sale— Breach  cf  contract— Purchase  cf  substituted  goods  in  the 
market  Where  a  seller  fails  to  deliver  an  article  contracted  for,  the 
purchaser  has  a  right  to  go  into  the  market  and  supply  himself  on 
the  best  terms  he  can,  and  then  to  look  to  his  defaulting  vendor  to 
make  up  any  loss  from  the  breach  of  contract;  and  if  the  exact  article 
cannot  be  obtained  with  reasonable  effort  the  purchaser  may  take  the 
best  substitute  within  reach;  but  what  is  the  best  substitute  is  a  ques- 
tion of  fact  which  if  disputed  must  go  to  the  jury,  and  on  this  ques- 
tion, ordinarily  the  general  usage  of  the  business,  if  there  Is  such  a 
usage,  is  controlling  evidence. 

A  purchaser  in  procuring  a  substitute  for  goods  not  delivered,  can- 
not charge  his  vendor  for  more  than  a  loss  which  was  not  reasonably 
avoidable.  Therefore  he  must  buy  the  substitute  on  the  best  terms 
obtainable,  and  that  means,  prima  facie,  at  the  market  price. 

In  an  action  by  a  vendee  against  his  defaulting  vendor  for  failure  to 
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deliver  peeled  poplar,  an  affidavit  of  defense  is  taffloient  which  avers 
that  the  purobase  of  poplar  wood  with  the  bark  on  as  a  substitute  for 
peeled  poplar,  is  contrary  to  the  usage  of  the  trade,  and  that  the  sum 
paid  by  the  plaintiffs  for  the  substitute  was  above  the  market  price. 
In  such  a  case,  as  the  defense  is  to  the  entire  claim,  the  affidavit  is  not 
required  to  state  the  defendant's  veraion  of  the  market  price.  Ham- 
ilton T.  Kirby,  466. 

15.  Sale — Evidence — Parol  evidence.  In  an  action  where  the  issue 
turns  upon  what  passed  by  a  sale  of  personal  property,  if  it  appears 
that  the  written  contract  of  sale  did  not  enumei-ate  the  items,  but 
that  they  were  set  forth  in  an  inventory  subsequently  made,  it  is  com- 
petent to  identify  by  parol  testimony  the  tilings  which  passed  by  tlie 
purchase,  or  as  to  which  the  vendor  was  estopped  by  his  representa- 
tions from  asserting  title  in  himself.    Crown  Slate  Co*  T.  AlleOi  239. 

16.  Specific  performance  cf  contract — Parol  contract — Equity  ^Pat- 
ents—Evidence,    Hale  A  Kilbnm  Mfg.  Co*  t*  Norcross,  283. 

CONVERSION. 

1.  WiU^CoMtmetUm—Iimu^BuU  in  Shelley's  Com,  Olirer^i  £s- 
tate,  509. 

CORPORATIONS. 

1.  Agreement  to  pay  caUs  on  stock.  Where  the  owner  of  stock  of  a 
ooi*poration  promises  a  purchaser  of  the  stock  as  an  inducement  for 
the  purchase,  that  he  will  pay  assessments  on  the  stock  when  called, 
the  corporation  cannot  maintain  an  action  on  such  a  promise  against 
the  promisor  to  recover  assessments.    Crown  Slate  Co.  T.  AUeni  239. 

2.  Building  and  loan  asaociations-^Dutiea  of  borrowing  members. 
Freemansbarg  Bailding  &  Loan  Association  y*  WattSy  221. 

8.  Constitutional  law — Municipal  corporations-^  Temporary  expedi- 
ents in  changing  from  one  city  government  to  arwther.  Com*  Y.  Moir^ 
534. 

4.  Contract — Construction  qf  instrument  by  parties.  Kane  T*  Schnyl- 
kiU  Fire  Ins.  Co.,  205. 

5.  Equity  pleading— Effuity  practice-^Want  cf  equity — Besponsive 
answer.    Kane  Y.  Schnylkill  Fire  Ins*  Co.,  198. 

6.  Foreign  corporations— Internal  management — Jurisdiction.  The 
courts  of  Pennsylvania  will  not  take  jurisdiction  of  matters  relating  to 
the  internal  management  of  a  foreign  corporation  on  a  dispute  between 
such  corporation  and  one  or  more  of  its  own  stockholders.  Madden 
Y*  Penn  Electric  Light  Co.,  454. 

7.  Foreign  corporations  — Beceiver — Foreign  attachment.  The  ap- 
pointment of  a  receiver  of  a  foreign  corporation  by  a  court  of  the  state 
of  its  domicile,  does  not  defeat  foreign  attachments  isaued  in  Pennsyl- 
vania by  Pennsylvania  creditors,  after  the  appointment  of  the  receiver. 
Soils  Y.  Blank,  600. 

8.  Insurance  companies — General  manager — Contract,  Where  the 
general  manager  of  an  insurance  company  was  entitled  under  his  con- 
tract with  the  company  to  **  twenty  per  cent  of  all  gross  premiums 
received  by  the  company^*  less  expenses,  etc.,  and  it  appears  that  the 
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course  of  businoM  was  for  the  agents  to  dednet  their  oommissions 
first,  and  the  company  only  to  receive  in  cash  the  premiums  after 
such  deduction,  aod  it  also  appears,  that  the  defendant  had  agreed 
that  **  the  gross  premiums  *^  should  be  considered  for  the  parp<ise  of 
determining  plaintifTs  commissions,  the  total  amount  of  premiums, 
without  any  deduction  of  agents*  commissions;  the  defendant  cannot 
set  up  a  usage  of  the  business  that  **  gross  premiums**  meant  the  total 
premiums  less  agents*  commissions. 

Where  a  general  manager  of  an  insurance  company  was  compensated 
by  a  percentage  of  the  premiums  less  expenses,  an  allowance  made  to 
an  agent  iii  the  settlement  of  a  dispute  about  premiums  collected,  is 
an  expense  chargeable  to  the  manager. 

Where  a  general  manager  of  an  insurance  company  who  is  also  a 
director  has  the  management  of  the  business  of  the  company  **  sub- 
ject to  the  control  and  directiou  of  the  president  and  board  of  direct- 
ors,** and  receives  as  his  compensation  a  percentage  on  the  gross 
premiums,  he  commits  a  gross  violation  of  his  duty  to  his  employer, 
in  keeping  the  board  of  direction  dead  locked,  thus  making  his  own 
powers  as  manager  absolute  and  irresponsible.  Kane  t«  Schaylkill 
Fire  Ins.  Co.,  198. 

9.  Public  officers — County  eommissioners — Ck)wity  treatwrer — Surety, 
Com.  T.  KrickbAamy  351. 

10.  Beceivera — Injunction,  The  appointment  of  a  reoeiTer  is  a  sus- 
pension of  a  corporation*8  functions  and  authority  OTer  its  property 
and  effects,  and  is  equivalent  to  an  injunction  to  restrain  its  agents 
and  officers  from  intermeddling  with  its  own  property  in  any  way. 
Treat  t.  PeunsylyaDla  Motoal  Life  Ins.  Co.,  826. 

11.  Reapowtive  anawer  by  officer  of  corporation — Equity  pleading — 
Effidence — Competency  qf  toi^iteM— CroM-examinatioa— OJlcers  </  cor- 
poration.   Gantt  T.  Cox  A  Sons  Co.,  208. 

12.  Stockholder's  meeting— Notice—Fraud — Street  railway $.  In  an 
action  of  trespass  by  a  stockholder  of  a  corporation  against  certain 
of  the  directors  and  officers  of  the  corporation  to  recoTcr  damages  for 
an  alleged  depreciation  in  the  Talue  of  plaintiffs  stock  resulting  from 
the  lease  of  the  railway  owned  by  the  company,  where  the  basis  of 
plaintifiTs  claim  is  that  he  was  prevented  by  fraud  from  objecting  to 
the  lease  at  a  meeting  at  which  the  lease  was  authorized,  a  nonsuit  is 
properly  entered  where  it  appeared  that  a  proper  notice  of  the  meet- 
ing was  duly  sent  to  the  stockholders  accompanied  with  a  request  for 
proxies,  and  it  appears  that  the  plaintiff  attended  the  meeting  and 
Yoted,  and  that  the  plaintiff  and  other  stockholders  knew  before  the 
meeting  that  a  vote  on  the  lease  was  to  be  taken.  In  such  a  case 
where  full  information  was  given  as  to  the  terms  of  the  lease,  it  was 
immateria^hat  preliminary  negotiations  preceding  and  leading  np  to 
the  offer  of  the  lease  were  not  communicated  to  the  stockholders. 
Stmnk  T.  Owen,  73. 

13.  Telephone  companies— Telegraph  companies — Turnpike  road  cwn- 
panics— Acts  qf  AprU  29,  1874,  P.  X.  73,  May  1,  1876,  P.  X.  90,  and 
June  25, 1885,  P.  L.  164.  People's  TelepkoM  u4  Tekfnpli  Oo.  t. 
Berks  and  Dauphin  Turnpike  Boad»  411. 


Digiti 


ized  by  Google 


INDEX.  661 

OORPORATIONS—contintied. 

14.  Tm$t  companieB — Solicitor — Principal  and  agent  An  action 
Against  a  trust  company  to  recover  moneys  paid  to  the  solicitor  of  tlie 
company  for  investments,  and  embezzled  by  him,  cannot  be  maintained 
where  it  appears  that  the  solicitor  had  no  authority  to  invest  moneys 
for  the  company  either  by  the  by-laws,  a  copy  of  which  the  plain^flf 
had,  or  by  the  general  practice  of  the  company,  or  by  express  author- 
ity from  the  company,  and  there  is  no  evidence  of  subsequent  ratifi- 
cation by  the  company  of  the  solicitor's  acts,  or  of  the  existence  of 
such  other  circumstances  as  would  estop  the  company  from  denying 
its  liability  for  the  solicitor's  acts.  In  such  a  case  it  is  immaterial 
that  the  solicitor  was  permitted  to  occupy  an  office  with  the  trust 
company,  or  to  use  the  letter  heads  of  the  trust  company  in  his  cor- 
respondence with  the  plaintiff.    Harvey  v.  Schuylkill  Trust  Co.^  421. 

16.  Ultra  vires — Meehanie^a  lien.  Where  the  treasurer  and  general 
manager  of  a  cori>oration  signs  as  such  a  contract  for  certain  work  in 
the  construction  of  new  buildings,  some  of  which  buildings  are  the 
property  of  a  second  corporation,  of  which  he  is  also  the  treasurer  and 
general  manager,  and  he  subsequently  approves  the  work  by  a  letter 
which  he  signs  as  treasurer  and  general  manager  of  the  second  corpo- 
ration, a  mechanic's  lien  filed  against  the  buildings  of  the  second  cor- 
poration is  not  invalid,  because  the  first  corporation  may  have  exceeded 
its  powers  in  signing  the  contract  The  deneral  Fire  Extingnislier 
Co.  T.  Magee  Carpet  Works^  647. 

COUNTY  COMMISSIONERS. 

1.  Public  officers^County  trea9urer^8urety,  COHl*  T*  Kri€klNllllii» 
861. 

CRIMINAL  LAW. 

1.  Conspiracy — Evidence — Declaration^Preliminary  proqf,  liar- 
Shall  T.  Faddis,  397. 

2.  Murder— Insanity,  To  convict  of  murder  of  the  first  degree  the 
commonwealth  must  prove  beyond  a  reasonable  doubt  the  unlawful 
killing  and  the  fully  formed  purpose  to  kill,  and  it  need  adduce  no 
proof  whatever  of  the  sanity  of  the  prisoner;  the  law  presumes  that, 
and  the  presumption  is  conclusive  in  the  absence  of  evidence  to  rebut 
it.  If  the  accused  alleges  insanity,  he  must  establish  it  by  fairly  pre- 
ponderating evidence,  or  the  presumption  of  sanity  which  the  law 
raises  stands  unshaken.  There  is  no  middle  ground  which  the  law 
recognizes;  nor  does  a  doubt  of  sanity  reduce  the  grade  of  the  crime 
to  murder  of  the  second  degree.  From  the  very  nature  of  the  mental 
disease  there  can  be  no  grading  of  it  by  degrees  so  as  to  accord  with 
a  degree  in  crime.  Either  the  offense  of  defendant  is  wholly  excused, 
because  the  jury  is  satisfied  by  the  preponderance  of  evidence  of  his 
irresponsibility,  or  he  is  guilty,  because  the  evidence  fails  to  satisfy 
them.    Com.  v.  Bamer^  335. 

3.  Murder — Insanity— Juror— -Voir  dire.  At  a  murder  trial  it  is  Im- 
proper to  ask  a  juror,  sworn  on  his  voir  dire,  the  question:  '*Have 
you  any  opinion  or  prejudice  against  the  prisoner's  plea  of  insanity 
where  the  insanity  is  due  to  an  alleged  injury  of  the  head  ?*' 
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CRIMINAL  LAW— continued. 

In  Pennsylvania,  a  person  charged  with  murder  who  sets  up  the  de- 
fense of  insanity  must  establish  his  iusanity  by  a  preponderance  of 
evidence.  The  rule  adopted  by  the  Supreme  Court  of  the  United 
States  in  Davis  v.  United  States,  160  U.  S.  469,  that  if  from  all  the 
evidence  the  jury  have  a  reasonable  doubt  of  the  prisoner's  insanity 
they  must  acquit,  is  not  the  law  in  Pennsylvania.  A  failure  to  charge 
the  jui'y  in  accordance  with  the  rule  of  the  federal  courts,  does  not 
impinge  the  federal  constitution  by  depriving  the  prisoner  of  his  life 
without  due  process  of  law.    Com.  Y»  Barnery  335. 

4.  Murder — Proqf  of  character — Eoidence.  Evidence  of  good  char- 
acter is  substantive  and  positive  proof  in  the  prisoner's  behalf,  and 
may  give  rise  to  a  reasonable  doubt,  which  would  not  otherwise  exist, 
by  making  it  improbable  that  a  man  of  such  character  would  commit 
the  offense  chjirged ;  but  where  the  Jury  is  satisfied  beyond  a  reason- 
able doubt  under  all  the  evidence,  that  the  defendant  is  guilty,  evi- 
dence of  previous  good  character  is  not  to  overcome  the  oonclosion 
which  follows  from  that  view  of  the  case.    Com.  r*  Harmony  521. 

DAMAGES. 

1.  Contract — Sale — Breach  of  contract — PurchaMe  qfwbMHtuted  goods 
in  the  market.    Hamilton  y.  Kirby^  466. 

2.  Municipal  contract — Re^oneibillty  for  injuries  to  property.  Flynn 
Y.  Phila.,  476. 

3.  Negligence — Explosion — Mines  and  mining — Nuisance.  Tnekach- 
insky  v.  Lehigh  and  Wilkes- Barre  Coal  Co.^  515. 

4.  Negligence— Master  and  servant — FaU  of  clay  bank,  Cisney  Y. 
Pennsylvania  Sewer  Pipe  Co.^  510. 

5.  Negligence — Master  and  servant — FalUng  through  open  hatchway. 
Knpp  T.  Bnmmely  90. 

6.  Negligence — Right  of  adult  children  to  recover  for  the  loss  of  a 
parentr-Act  of  April  26,  1855,  P.  L.  300.  Stahler  T.  Ptaila*  k  Bead- 
ing By.  Co.,  383. 

7.  Negligence— 'Street  railways — Master  and  servant — Fellovhservant 
—Act  qf  April  4, 1868,  P.  L.  68.    Kelly  T.  Union  Trac  Co.,  822. 

8.  jRoad  law — Change  of  grade — Negligent  maintenance  of  street — 
Trespass— Municipalities.    Kehoe  T.  Phila.,  45. 

DEATH. 

1.  Right  qf  adult  children  to  recover  for  the  loss  of  a  parent — NegU- 
genre— Act  qf  ApHl  26, 1855,  P.  L.  300.  Stabler r.  Phila.  k  Beadinf 
By.  Co.,  383. 

DECEDENT'S  ESTATE. 

1.  Decease  qf  devisee  in  lifetime  qf  testator — Will — Devise — Lapse — 
Act  of  April  8,  1833,  P.  L.  250.    Blaokwell  T.  Soonten,  446. 

2.  Distribution — Evidence  of  kinship.  On  a  petition  for  distribntion 
of  a  decedent's  estate,  it  is  proper  to  admit  in  evidence  a  certificate 
entitled  ''  a  certificate  of  inheritance/'  from  which  it  appears  that 
upon  the  strength  of  statements  made  by  certain  persons  who  ap- 
peared before  a  grand  duchal  district  court  of  the  German  empire,  it 
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was  officially  certified  by  the  grand  dnchal  distriot  judge  and  the 
clerk  of  the  court,  under  its  seal,  that  the  relationship  claimed  by  the 
petitioner  had  been  established;  and  this  is  the  case  even  if  the  cer- 
tificate fails  to  show  affirmatiyely  that  the  witnesses  called  were  sworn. 
Tang's  Estate,  85. 

3.  Executora  and  administratara— Bight  cf  administrator  to  finish  con- 
tract— Wages.    AUam's  Estate,  573. 

4.  Executors  and  administrators — Surcharge — Failure  to  collect  prom- 
issory note — PartnersJdp — Private  bank — Continuance  of  business  ajter 
death  of  partner.    C^ardner's  Estate,  524. 

5.  Vacating  decree  of  distribution — Practice,  O.  C.  Where  adminis- 
tration is  granted  to  a  husband  on  representations  by  himself  and  his 
wife  that  the  wife  was  sole  next  of  kin  of  the  decedent,  and  such  rep- 
resentations are  repeated  in  the  petition  for  distribution,  and  it  ap- 
pears that  they  were  false,  and  that  the  other  next  of  kin  knew  nothing 
of  the  proceedings,  the  orphans'  court  may,  after  the  expiration  of 
seven  years  from  the  decree  of  distribution,  vacate  the  same,  and  order 
distribution  so  as  to  include  all  of  the  next  of  kin  of  the  decedent. 
The  latter  order  is  binding  upon  the  surety  of  the  administrator,  al- 
though he  was  not  present  when  it  was  made.    Tung's  Estate,  35. 

6.  Will— Absolute  devise— Reduction  of  estate-^Bule  in  Shelley^s 
Case.    Devine's  Estate,  250. 

7.  Will— Adoancements— Judgment.    Keiser  v.  Keiser,  77. 
a  WiU—Change  qf  law— Adoption.    Kohler's  Estate,  455. 

9.  Will — Converifion— Construction— Issue — Bute  in  Shelley^s  Case. 
Oliver's  Estate,  509. 

10.  Will— Devise— Description  c^  landr—Ftjectment.  Updegraff  v. 
MeCormiek,  590. 

11.  Wills— Issue  devisavit  vel  non— Testamentary  capacity— Undue 
influence.    Wingert's  Estate,  427. 

12.  Will— Legacy— Abatement^Widow.    Forepangh's  Estate,  484. 

13.  WiU— Probate— After-born  children— Acts  ofApHlS,  1833,  P.  L. 
250,  and  April  22,  1856,  P.  L,  bS2— Distribution— Evidence.  Owens  T. 
Haines,  137. 

14.  Will— Testamentary  capacity— Issue  devisavit  vel  ncnr^Undus  in- 
fiuence.    Lenhart's  Estate,  618. 

DEDICATION. 
1.  Boad  law— Vacation  qf  street.    Morria  v.  Philadelpliia,  857. 

DEED. 

1.  Description — Boundary — Street.  Where  a  deed  describes  land  as 
bounded  by  a  street  which  at  the  time  is  plotted  but  unopened,  the 
grantee  takes  title  in  fee  to  the  land  as  bounded  by  the  street,  and  an 
easement  only  over  the  bed  of  the  unopened  street.  The  title  to  the 
bed  of  the  street  remains  in  the  original  holder.  Tlie  grantee  cannot 
acquire  title  to  the  bed  of  the  street  by  adverse  possession,  as  long  as 
his  pHvity  of  possession  with  the  original  holder  remains  unbroken. 
Cole  V.  Phila.,  464. 

2.  Mortgage — Defeasance.    As  between  the  original  parties  to  a 


Digiti 


ized  by  Google 


664  INDEX. 

DEED— continued. 

deed  abiolate  on  ita  face,  a  oontemponneooi  writing  signed  by  tlie 
grantee,  but  nnacknowledged  and  unrecorded,  which  stipnhitee  that 
if  the  grantor  shall  not  effect  a  sale  before  a  date  named  all  his  rights 
in  the  real  estate  shall  cease,  and  the  same  shall  become  the  absolute 
property  of  the  grantee,  is  not  admissible  in  evidence  to  oonrert  the 
deed  into  a  mortgage  or  to  change  its  absolute  character.  Crotier  r. 
Bittenbender,  504. 

3.  Notice  qf  unrecorded  deed — Oil  (ease — Vendor  and  vendee,  Jea* 
nlngs  T.  Bloomfleldy  638. 

4.  Sale — Conversion — liineraU — RoyalUee.  Where  an  owner  of  min- 
erals makes  an  absolute  sale  and  conveyance  of  the  same  for  the  con- 
sideration of  one  dollar  and  the  agreement  by  the  grantee  to  pay  a 
certain  sum  for  each  carload  of  minerals  removed,  the  sale  and  con- 
veyance constitute  an  absolute  conversion  of  the  minerals,  and  after 
the  death  of  the  owner  the  royalties  go  to  the  executors,  and  not  to 
his  heirs,  and  the  lien  of  decedent^s  debts  continues  against  them  for 
five  years.    Gardner's  Estate^  524. 

5.  Unrecorded  deed — Oil  lease — Forgery— Evidence,  In  an  notion  of 
ejectment  it  appeared  that  plaintiff  went  into  possession  of  the  land 
in  controversy  as  a  tenant  of  her  father.  She  claimed  that  while  in 
possession  of  the  land  her  father  deeded  the  same  to  her.  Two  years 
after  the  alleged  deed  her  father  executed  an  oil  lease  for  the  oil  in 
the  land.  Defendants  claimed  under  this  lease.  The  alleged  deed  to 
plaintiff  was  not  recorded,  and  evidence  was  produced  tending  to 
show  that  it  was  a  forgery,  and  that  plaintiff  continued  in  possession  of 
the  surface  as  tenant  until  her  f  ather^s  death,  when  she  acquired  title  by 
the  latter's  will.  The  evidence  as  to  whether  the  alleged  deed  to 
plaintiff  was  delivered  before  or  after  the  date  of  the  lease  was  con- 
flicting. There  was  evidence  that  plaintiff  had  acquiesced  in  the  de> 
fendant^s  claim.  Held  that  a  verdict  and  Judgment  for  defendants 
should  be  sustained.    Kennedy  r*  Forest  Oil  Ca*f  644. 

DEVISK 

1.  Absolute  devise— Will— Reduction  qf  estate— Bule  in  ShMeifU 
Case,    Devine'ft  Estate,  250. 

2.  Decease  qf  devisee  in  lifetime  qf  testator— WHIr^Lap$&^Act  of 
April  8, 1833,  P.  X.  250.    Blackwell  v.  Soouten,  446. 

8.   Will^-Descriptlon  qf  land— Ejectment.    Updegraff  v.  MeCor* 
mlek,  500. 
4.  WiUr^Itule  in  Shelley's  Case,    Bright  v.  Esterly,  8& 

DOWER. 

1.  Husband  and  wife — Deed  qf  separation — AcknowUdgmeml-^Aet  qf 
February  24,  1770,  1  Sm,  X.  307.    Kaiser's  Estate^  269. 

2.  WiUr-Legacy— Abatement— Widow,    Forepangli's  Eatatet  484. 

EASEMENT. 

1.  Right  to  use  water-^Prescription — Boroughs.  As  a  borough  may 
grant  to  a  landowner  a  right  to  take  water  from  a  water  pipe  in  con- 
sideration of  the  privilege  granted  to  the  borough  to  lay  and  maintain 
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the  water  pipe  through  the  land,  such  a  right  may  he  acquired  hy 
prescription,  by  the  adverse,  yisible,  open  and  continuous  use  for  a 
period  of  twenty-ooe  years.  Such  a  right,  however,  will  not  prevent 
the  borough  acting  in  good  faith,  and  not  with  the  purpose  of  defeat- 
ing the  landowner's  rights,  making  such  changes  in  its  waterworks  as 
will  require  the  abandonment  of  the  pipe  in  question.  Kearney  T. 
Boro.  of  West  Chester,  892. 

EJECTMENT. 

1.  SherijpB  BoXe — Mortgage — Secret  trust.  Where  a  person  takes 
title  under  a  secret  agreement  to  hold  the  same  in  trust  for  another, 
and  subsequently  a  judgment  is  entered  against  him,  after  which  he 
conveys  the  land  by  a  deed  not  reciting  the  trust  to  a  third  person, 
and  thereafter  an  execution  is  issued  and  the  property  sold  at  sheriff's 
sale,  at  which  sale  notice  is  given  of  the  last  conveyance  but  not  of 
the  secret  trust,  the  purchaser  at  the  sheriffs  sale  takes  the  land  free 
of  the  trust    Dewaters  r.  Kuhnle,  439. 

2.  WiUr-BeviBe— Description  of  land.  Updegraff  T.  MoConnioky 
590. 

ELECTION  LAW. 

1.  Exceptions  to  report  qf  examiner — Review,  The  Supreme  Court 
will  not  reverse  an  order  of  the  quarter  sessions,  dismissing  exceptions 
to  the  report  of  an  examiner  in  an  election  contest,  and  refusing  a  pe- 
tition that  the  report  should  be  recommitted  to  the  examiner,  where 
it  appears  that  the  decree  is  sustained  by  the  facts  as  found,  and  that 
the  investig^ation  before  the  examiner  covered  the  matters  alleged  as 
a  ground  for  recommittal.    Lyon's  and  Saiith's  Election,  506. 

EMBEZZLEMENT. 

1.  Corporations— Trust  companies — SoUcitor—Principal  and  agent 
Harvey  v.  Schaylkill  Trust  Co.,  421. 

EQUITY. 

1.  Accounting — Corporation,  On  a  bill  in  equity  by  the  general 
manager  of  an  insurance  company  against  the  company  for  an  account, 
where  it  appears  that  the  plaintiff  under  his  agreement  with  the  com- 
pany was  entitled  to  a  percentage  of  gross  premiums  less  expenses, 
and  certain  disputed  items  are  entered  in  his  books  as  expenses,  such 
items  should  be  charged  against  the  plaintiff  in  the  accounting. 
Kane  r.  Schuylkill  Fire  Ins.  Co.,  198. 

2.  Equity  practice — Equity  pleading.  Where  a  bill  in  equity  has 
been  filed  by  a  ceiiiiflcate  holder  of  a  mutual  insurance  company 
against  the  company  for  a  receiver,  and  an  answer  has  been  filed,  and 
the  case  has  been  tried  upon  the  merits,  the  defendant  will  not  be 
permitted  to  allege  that  the  bill  was  fatally  defective  because  it 
failed  to  include  a  prayer  for  an  injunction,  and  becaune  the  insurance 
commissioner  was  not  made  a  party  defendant.  Treat  v.  Pennsyl- 
vania  Mutual  Life  Ins.  Co.,  326. 

3.  Equity  pleading— Responsive  answer — Corporation.    An  answer 
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in  equity  of  a  corporation,  sworn  to  by  an  officer  on  his  personal 
knowledge,  is  entitled  to  the  benefit  of  the  equity  rule  that  a  i*espon- 
sive  answer  is  eTidence,  only  to  be  overcome  by  the  testimony  of  two 
witnesses,  or  of  one  witness  with  corroborating  circumstances,  and  is 
not  to  be  regarded  as  mere  pleading.  Kane  T«  Sehaylkili  Fhre  Ins. 
€0m  198. 

4.  Equity  pleading — Responaive  answer  by  qfficer  qf  corporation. 
The  answer  of  a  corporation  sworn  to  by  the  proper  officer  having 
personal  knowledge  of  the  facts,  is  within  the  equity  rule  as  to  the 
weight  of  a  responsive  answer  as  evidence.  The  rule  requires  that 
the  officer  making  oath  to  the  answer  to  give  it  responsive  force 
must  be  one  having  knowledge  of  the  facts. 

On  a  bill  in  equity  against  a  corporation  for  an  account  under  an 
alleged  contract,  a  responsive  answer  denying  the  contract  is  over- 
come, where  it  appears  that  the  evidence  of  the  plaintiff,  and  of  the 
secretary  of  the  defendant  as  to  the  contract  was  directly  conflicting, 
but  the  correspondence  between  the  plaintiff  and  the  corpoi-ation  fully 
corrobated  the  plaintiff.    €(antt  v.  Cox  A  Sons  Go.^  208. 

6.  Equity  practice — Want  of  equity— Corporation.  Although  a  bill 
in  equity  against  a  corporation  by  its  general  manager  for  discovery  and 
an  account  might  be  dismissed  because  of  want  of  equity  due  to  the 
fact  that  the  plaintiff  had  all  the^facts  within  his  own  knowledge,  yet 
if  the  case  has  been  referred  and  the  question  of  Jurisdiction  has  not 
been  raised  until  a  large  amoimt  of  testimony  has  been  taken,  the 
court  will  not  dismiss  the  bill,  but  will  endeavor  to  reach  an  end  of 
the  controversy.    Kane  T«  Schuylkill  Fire  Ins.  Go.^  198. 

6.  Injunction — Labor  unions — Apprenticee.  An  employer  who  re- 
quires that  his  workmen  shall  not  be  members  of  labor  unions,  and 
who  has  a  contract  with  his  apprentices  by  which  they  covenant  not 
to  join  labor  unions,  may  maintain  a  bill  in  equity  for  an  injunction 
to  restrain  persons  with  a  knowledge  of  these  facts  from  enticing  his 
apprentices  to  break  their  covenants  and  to  become  members  of  a 
union.    Flaccns  y.  Smithy  128. 

7.  MortffageSurety—Accounting.  Lindsay  Y.  Union  Surety  k 
€(uaranty  Co.,  296. 

8.  Partnership — Attachment  execution.    Lyons  ?•  Lyons^  302. 

9.  Partnership— Sharing  in  profits.  Columbia  Are.  Saving  Fond» 
Safe  Deposit,  Title  &  Trust  Co.  v.  Sidebottom,  470. 

10.  Pleading— Specific  charges — Parties— Municipal  contracts — Brib- 
ery. A  bill  in  equity  to  rescind  a  municipal  contract  on  the  ground 
of  the  bribery  of  the  councilmen  who  awarded  it,  should  not  be  dis- 
missed for  want  of  speciflcness  in  designating  the  parties  guilty  of  the 
fraud,  where  it  appears  from  the  bill  that  the  total  number  of  coun- 
cilmen was  thirty-two,  and  it  is  averred  that  **  certain  members  of 
councils ^^  entered  into  the  unlawful  arrangement,  that  the  said  "cer- 
tain members*^  were  twenty-seven  in  number  (twenty-six  of  whom 
were  defendants)  and  the  bill  sets  forth  the  names  of  those  voting  and 
awarding  the  contract  with  a  further  averment  that "  the  said  majority 
of  council  ^^  awarded  said  contract  pursuant  to  the  corrupt  and  un- 
lawful arrangement,  and  that  three  councilmen  naming  them  were 
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paid  a  8am  stated  for.  their  vote  and  for  their  senrioes  in  inducing 
other  oounoilmen  to  vote  for  the  contract. 

Puhlic  policy  requires  the  closest  scrutiny  to  be  given  the  official 
acts  of  municipal  authorities  and  when  they  are  procured  by  fraud 
the  court  should  not  hesitate  to  declare  them  void.  While  the  plead- 
ings charging  official  corruption  should  be  specific  and  sufficiently 
certain  to  aver  the  fraudulent  conduct  and  the  parties  charged  there- 
with, yet  the  court  should  not  be  astute  in  detecting  insufficiency  and 
thus  shielding  the  accused  official  from  disclosing  his  official  acts. 
If  they  tend  to  criminate  him,  he  can  protect  himself;  and  until  he 
asserts  his  right  to  do  so,  his  accuser  should  be  granted  evei-y  facility 
to  investigate  his  conduct.  Per  Mxstbezat,  J.  Seltser  r.  Metro- 
politan Electrio  Co.,  100. 

11.  Beaciision  cf  8cUe—Lache9.  A  bill  in  equity  for  the  rescission 
of  an  executed  contract  of  sale  will  not  be  sustained  where  it  appears 
that  the  sale  was  made  four  and  one  half  years  before  the  bill  was 
filed,  that  under  the  agreement  the  defendant  had  transferred  to  the 
plaintiff  the  right  to  letters  patent  and  trade-mark,  the  good-will  of  a 
business,  and  certain  personal  property,  and  that  the  defendant  had 
committed  no  fraud  or  misrepresentation.  Nenre  Food  Co.  r.  Bob* 
ertson,  486. 

12.  Specific  performance  of  contract — Parol  contract — Patents — EH- 
dence.  A  finding  by  the  trial  judge  in  an  equity  suit  that  an  alleged 
parol  agreement  by  an  employee  to  assign  to  his  employer  certain 
patents  for  inventions  which  he  had  devised  in  consideration  of  an 
increase  of  salary,  did  not  exist,  will  not  be  reversed,  in  the  absence 
of  dear  error,  where  it  appears  from  the  record  that  the  trial  judge 
considered  all  the  circumstances,  and  drew  his  conclusions  after  a 
most  careful  examination  of  the  testimony;  and  this  is  the  case 
although  four  witnesses  may  have  testified  to  the  existence  of  the 
contract,  while  but  a  single  witness,  the  defendant,  denied  it  Hale 
T«  Kilbnni  Mfg.  Co.  r.  Noroross,  283. 

18.  Street  railvoaya — Preliminary  injunction — Turnpike — ConstruC' 
tion  cf  second  track^Laches,    Himiersliiti  T.  Union  Trae.  Co.,  8. 

ESTOPPEL. 

1.  Landlord  and  tenant— Rent— Account  stated.    Pierce  r.  Pieree»  4. 

2.  Trust  and  trustees — Married  women — Separate  use  trust— Bat{flr 
cation.    Miller  r.  Dean,  637. 

EVIDENCE. 

1.  Appeals — Assignments  cf  error.    Com.  T.  Bamer^  836. 

2.  Auditor— Findings  of  fact— Illegitimacy,    Newhard's  Estate^  889. 

3.  Comment  on  evidence — Negligence — Charge  cf  court.  Simmons 
T.  Pennsylrania  B.  B.  Co.,  232. 

4.  Competency  of  witness — Cross-examination — Officers  qf  corporation. 
Although  the  officers  of  a  corporation  may  not  be  called  adversely  as 
if  for  cross-examination,  yet  if  they  come  under  the  class  of  necessary, 
unwilling  or  advei-se  witnesses,  leading  questions  may  be  put  to  them, 
and  their  testimony  may  even  be  contiadicted. 
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EVIDENCE — continued. 

The  rule  that  a  party  calling  a  witness,  is  not  permitted  to  ask  lead- 
ing questions,  and  is  bound  by  his  testimony,  is  liberally  construed 
in  modem  practice,  with  a  large  measure  of  discretion  in  the  court  to 
permit  parties  to  elicit  any  material  truth  without  regard  to  the  tech- 
nical consideration  of  who  called  the  witness.  It  is  a  discretion  not 
susceptible  of  exactly  defined  limits  beforehand  but  to  be  exercised 
in  the  interests  of  justice  and  a  fair  trial  under  circumstances  as  they 
arise.    Per  Mitohbll,  J. 

If  the  officers  of  a  corporation  which  is  a  party  to  the  suit,  though 
nominally  called  for  cross-examination,  are  not  asked  any  questionH 
that  might  not  have  been  asked  if  they  had  been  called  in  chief,  and 
no  attempt  is  made  to  impeach  their  testimony,  the  technical  error  of 
calling  them  as  for  cross-examination,  is  harmless.  Oantt  T*  Cox  A 
Sons  Co.,  208. 

6.  Conspiracy — Declarationa — Preliminary  proof.  Marshall  v.  Fad- 
dl8,  397. 

6.  Criminal  law — Murder— Procf  of  character.  Com.  r.  Harmony 
621. 

7.  Deed — Mortgage — Defeasance.    Crotser  r.  Bittenbender,  504. 

8.  Equity — Specific  performance  qf  contract — Parol  contract — Pat- 
enU.    Hale  &  Kilbam  Mfg.  Co.  y.  Norcross,  283. 

9.  Forgery — Deed — Unrecorded  deed — Oil  lease.  Kennedy  T.  Forest 
OU  Co.,  644. 

10.  Negligence — Master  and  servant.    Hughes  T.  Leonard,  128. 

11.  Parol  evidence— -Contract—Sale.    Crown  Slate  Co.  r.  Allon,  239. 

12.  WUlr— Probate— Distribution.    Owens  v.  Haines,  187. 

EXECUTION. 

1.  Attachment  execution — Partnership — Equity.  Lyons  r.  Lyons, 
302. 

2.  Corporations— Foreign  corporations — Receiver — Foreign  attach- 
ment— Foreign  creditor  and  receiver — Attachment  prior  to  receivership. 
SoUs  T.  Blank,  600. 

3.  Issue— Auditor^Act  qf  April  20,  1846,  P.  L.  411.  Where  a  Judg- 
ment creditor  has  ruled  a  fund  raised  by  a  sherifTs  sale  of  real  estate 
into  court,  and  secured  the  appointment  of  an  auditor,  he  cannot  after 
an  auditor  has  been  appointed  and  all  the  testimony  taken,  hare  an 
issue  to  determine  the  matter  in  dispute;  and  this  is  especially  true 
where  the  question  whether  an  issue  should  be  allowed  or  an  auditor 
appointed,  was  considered  and  decided  by  the  court  when  exceptions 
to  the  sheriff's  return  were  before  it.  Peoples'  Sayings  Bank  r. 
Mosier,  375. 

4.  Ltfe  estate— SherifTs  sale^Act  qf  January  24,  1849,  P.  L.  677. 
DuFour  T.  Babb,  107. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Administrator's  sale— Liability  of  purchaser.  Upon  the  sale  by  an 
administrator  under  order  of  court  for  payment  of  the  debts  of  a  de> 
cedent,  the  liability  of  the  purchiiser  for  the  amount  of  his  bid  is  fixed 
by  the  return  and  confirmation,  and  he  cannot  set  up  in  an  action  to 
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enforce  it  either  a  failure  of  title,  miflrepresentationB  by  the  adminit- 
trator,  or  other  matter  attacking  the  validity  of  the  sale.  His  day  in 
court  to  make  such  objection  is  at  the  return  of  the  sale,  and  if  he  sub- 
mit to  the  decree  of  the  court  confirming  it,  he  cannot  afterwards  be 
heard  against  it  collaterally.  Thus  a  purchaser  cannot,  in  an  action 
to  recover  the  amount  of  his  bid,  set  up  as  a  defense  that  he  purchased 
at  the  solicitation  of  the  administratrix  personally,  and  was  only  to  be 
accountable  to  her  for  what  he  realized  upon  a  resale  of  the  property. 
Fahrigy  Administratrx,  v.  Schimpff,  423. 

2.  Bond — De/enaes^CollateraX  attack  on  decree  qf  orpJians'  court — 
Jffidavit  qf  defense.  In  an  action  of  assumpsit  in  the  court  of  common 
pleas  on  the  bond  of  an  administrator,  where  the  basis  of  the  action 
is  a  decree  of  the  orphans'  court  against  the  administrator,  an  affidavit 
of  defense  averring  the  invalidity  of  the  decree  of  the  orphans*  court, 
is  insufficient.    Com.  v.  Rolily  40. 

8.  Decedents^  estates— Vacating  decree  qf  distribution — Praetice^  O.  C. 
-^Evidence  of  kinship,    Tung's  Estate^  85. 

4.  Insurance  —  Life  insurance  —  Ben^ciary,  McNally  V.  Metro- 
politan Life  Ins.  Co^  481. 

6.  Landlord  and  tenant^RerU— Account  stated—Estoppel,  Pleroo 
T.  Pieree^  4. 

d.  Bight  qf  administrator  to  finish  contract— Wages,  An  adminis- 
trator is  vested  with  a  sound  discretion  as  to  whether  or  not  he  will 
complete  buildiDg  contracts  of  an  executory  character,  and  if  he  acts 
M  a  cautious  and  prudent  man  would  act  under  similar  circumstances, 
and  in  good  faith,  he  will  not  be  surcharged,  although  the  consequence 
may  be  bad. 

If  the  administrator  proceeds  to  complete  such  contracts,  he  be- 
comes personally  liable  for  all  debts  contracted  after  the  death  of  the 
decedent,  with  the  right  of  recourse  to  such  estate  of  the  decedent  as 
was  embarked  in  such  business,  but  such  recourse  cannot  affect  the 
liens  of  the  debts  contracted  by  the  decedent  in  his  lifetime. 

Where  an  administrator  continues  a  building  contract  of  a  decedent, 
and  the  amount  of  the  decedent's  debts  at  the  time  of  his  decease  ex- 
ceeds the  amount  to  be  distributed,  the  debts  contracted  by  the  ad- 
ministrator cannot  be  paid  out  of  the  fund,  and  this  applies  to  wages 
daims  as  well  as  to  ordinary  debts.    Allam's  Estate^  578. 

7.  Swrcharge — Failure  to  collect  promissory  note.  An  executor  who 
loans  money  of  the  estate  upon  the  borrower's  personal  security  does 
so  at  his  own  risk. 

Where  executors  make  no  effort  to  collect  a  promissory  note  belong- 
ing to  the  estate,  and  after  one  year  from  the  death  of  the  testator  re- 
new the  note  without  security,  and  for  two  years  after  the  death  of 
testator  the  maker  remains  presumptively  solvent  and  able  to  pi^  the 
note,  the  executors  are  properly  surcharged  with  the  amount  of  the 
note.    C^ardner's  Estate^  524. 

FELLOW-SERVANT. 

1.  Negligenct— Street  railways— Master  and  servant-^Aet  qf  AprU  i, 
1868,  P.  L,  58.    Kelly  v.  Union  Trac.  Co.,  322. 

2.  Negligence— Vice  principal.    Hughes  v.  Leonard^  128. 
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FOREIGN  ATTACHMENT. 

1.  Foreign  creditor  and  receiver — Attachfnent  prior  to  reeeiverMp, 
A  foreign  attachment  issued  in  Peonsylyanla  by  a  New  York  creditor 
of  a  New  York  corporation  will  be  sustained  in  preference  to  the  claim 
of  a  receiver  appointed  by  the  courts  of  New  York,  where  the  attach- 
ment is  issued  prior  to  the  appointment  of  the  receiver.  Solii  T* 
Blank,  600. 

FORGERY. 

1.  Deed  ^Unrecorded  deed^OU  ieau^EHdenee-^Deed,  Kennedy 
T«  Forest  Oil  Co.,  644. 

FRAUD. 

1.  Contract— Executed  contract^Be9ci98ion.    Irwin  T.  Harris,  405. 

2.  Corporations  —  Stockholder' a  meeting  —  Notice — Street  railwaye. 
8trank  t.  Owen,  73. 

3.  Replevin— Reacieaion  qf  contract  qf  aale.  Tan  Seirer  Co.  T.  Me- 
Pherson,  331. 

4.  Tniat  and  truateea— Conveyance— Act  qf  April  22,  1866,  P.  L.  682. 
Bechtel  t.  Ammon,  81. 

5.  Trust  and  trustee»^Parewt  and  child.    Walker  t.  Walker,  485. 

GIFT. 

1.  Promiaaory  notes— Delivery,  Without  a  complete  delivery  during 
the  lif eti  me  of  the  donor  there  can  be  no  valid  gift  inter  vivos.  Though 
every  other  step  be  taken  that  is  essential  to  the  validity  of  the  gift, 
if  there  is  no  delivery,  the  gift  must  fail.  Intention  cannot  supply  it; 
words  cannot  supply  it;  actions  cannot  supply  it;  it  is  an  indispensa- 
ble requisite,  without  which  the  gift  fails  regardless  of  consequence. 

Where  a  woman  whose  two  brothers  are  indebted  to  her  on  promis- 
sory notes,  directs  her  brothers  to  deduct  a  certain  amount  from  their 
respective  debts,  and  to  make  several  new  notes  of  smaller  amounts 
for  the  balance,  payable  to  certain  nephews  and  nieces,  and  directs 
one  of  her  brothers  who  has  charge  of  her  other  papers,  to  keep  these 
notes,  but  gives  no  direction  as  to  delivery,  and  does  not  inform  the 
nephews  and  nieces  of  the  existence  of  the  notes,  and  after  the  death 
of  her  brother,  directs  another  person  to  take  charge  of  the  notes 
without  setting  any  time  for  their  delivery,  the  nephews  and  nieces  to 
whom  the  notes  were  made  payable,  cannot,  after  the  death  of  their 
aunt,  claim  title  to  the  notes,  as  the  evidence  of  delivery  is  insufficient 
to  establish  a  valid  gift.  Clapper  ?•  Frederick }  Clapper  t.  Flnek, 
609. 

HIGHWAYS. 

1.  Excavationa  in  highwaya—Borougfia— Ordinance— BeaaonabU  bor- 
ough ordinance— Water  companiea,  Springfield  Water  Co.  t.  Bur- 
gess and  Town  Council  of  the  Borough  of  Darby,  400. 

2.  Excavation  in  sidewalk — Negligence,    Lenlch  T*  Beaver,  420. 

8.  Fall  qf  guard  rail  in  hiuhway — Negligence — Proximate  and  remote 
eauae.    Ohl  T.  Bethlehem  Township  (No.  1),  588. 
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4.  Negligences-County  bHdge-^Bepair  qf  bridge.  Brewer  T.  Snlli- 
Tan  Co*9  594. 

6.  Negligence^Munieip€Uitie9^D^ectiveHdewalk~'Noiiee,  Bofers 
T.  WiUiamsport,  450. 

0.  Scaffolding  on  HdewaUc-^Negligence.    Priee  t*  Bets^  457. 

HOSPITALS. 

1.  MunicipaliHea^Act  of  AprU  90, 1800,  P.  L.  60.  Com.  T.  Cbarit j 
Hospital  of  Pitt8bar8r»  HO. 

HUSBAND  AND  WIFE. 

1.  Deed  of  separation — Dower — Acknowledgment — Act  of  Tehrv^ 
ary  24,  1770,  1  8m,  L.  807.  A  deed  of  separation  between  husband 
and  wife  freely  made  by  the  wife  for  a  good  consideration,  and  upon 
terms  advantageous  to  her,  and  carried  into  effect  in  good  faith  by  the 
parties,  will  bar  the  wife's  right  of  dower  in  her  husband's  real  estate, 
although  the  deed  was  not  acknowledged  by  her  separate  and  apart 
from  her  husband,  as  required  by  the  Act  of  February  24,  1770,  1  Sm. 
L.d07.    Kai8er'$  Estate,  269. 

2.  Trust  and  trustees^Irrevocable  deed  of  trust.  Potter  T.  Fidel- 
ity Ins.  Trust  and  Safe  Deposit  Co*  (No*  8)f  366. 

ILLEGITIMACY. 

1.  Auditor— Findings  cffact    Newliard's  Estate,  880. 

INCOME. 

1.  Payment  cf  income  to  cestui  qus  trust^Trust  cmd  trustess^Spefnd' 
thrift  trust.    Jones's  Estate,  148. 

INFANT. 

1.  Duty  <f  parents— Negligencs^Bailroads,  Danl>ert  T*  Delaware, 
LaelLawanna  k  Western  B.  B.  Co.,  845. 

INJUNCTION. 

1.  Corporations— Beceivere.  Treat  T.  Pennsylrania  Mntnal  life 
Ins*  Co.,  326. 

2.  Equity— Labor  unions—Apprenticee,    Flaeens  r.  Smith,  128. 

8.  Preliminary  iniunction — Street  railways—Equity — Turnpike — Con- 
struction <J  stcvn^  track— Laches.   HinnersUti  y.  Union  Trac.  Co.,  8. 

INSANITY. 

1.  Criminal  law— Murder.    Con.  T*  Barner,  885. 

INSURANCE. 

1.  Accident  insurance — Pro<^  of  death.  Where  a  beneficiary  under 
an  accident  insurance  policy  sends  proofs  of  death  to  the  company  by  a 
person  who  is  employed  merely  as  a  messenger,  and  without  any  other 
authority  real  or  apparent  to  act  for  the  beneficiary,  and  the  company 
retoms  the  proofs  of  death  to  such  person  with  notice  to  him  to  f ur- 
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niih  additional  proofs,  and  the  latter  sendi  back  to  the  company  the 
proofs  of  death,  but  does  not  inform  the  beneficiary  of  the  notice  to 
furnish  additional  proofs,  the  company  cannot,  after  the  expiration 
of  the  time  specified  in  the  policy  within  which  proof  of  death  must 
be  made,  and  after  it  has  retained  the  proofs  returned  to  it  until  the 
trial,  be  heard  to  say  that  the  proofs  had  not  been  furnished  in  time. 

An  accident  insurance  policy  issued  to  a  physician  contained  the 
following  clause:  '*  This  policy  covers  septic  poisoning  resulting  from 
accidental  incision  or  abrasion  of  the  cuticle  and  the  simultaneous  in- 
fection thereof  while  insured  is  performing  a  surgical  operation  or 
autopsy/*  The  insured  died  of  septic  poison.  On  the  day  the  in- 
sured died  a  notice  was  sent  to  the  company  that  death  was  due  to 
"septic  meningitis,  due  to  infection  from  operating  on  a  case  of  sep- 
ticflBmia.*'  Subsequently  proofs  of  death  and  affidavits  were  sent  to 
the  company  stating  that  the  insured  was  infected  while  examining  a 
patient,  giving  specific  details.  At  the  trial  it  was  shown  that  the 
examination  and  manipulation  described  in  the  affidavits  came  under 
the  head  of  surgical  operations.  Held^  that  the  proofs  of  death  were 
sufficient.    Braymer  ?•  Commercial  Mutual  Accident  Co.^  259. 

2.  Common  carriers— Railroads— Subrogation,  Boos  Y.  Phlla.^  If  IL 
A  Balto.  B.  R.  Co.,  378. 

8.  Fire  insurance— Unoccupied  building.  In  an  action  upon  a  policy 
of  fire  insurance,  providing  that  the  policy  shall  be  void  if  the  build- 
ing **  whether  intended  for  occupancy  by  owner  or  tenant  be  or  be- 
come vacant  or  unoccupied  and  so  remain  for  ten  days,*'  the  plaintiff 
will  not  be  entitled  to  recover  where  it  appears  that  at  the  time  the 
insurance  was  placed,  the  building,  a  new  dwelling  house  built  to  be 
sold,  and  never  before  tenanted,  was,  to  the  knowledge  of  defendant's 
agents,  and  therefore  to  its  knowledge,  unoccupied;  that  no  question 
of  its  occupancy,  present  or  future,  was  raised  between  the  parties  as 
affecting  the  contract;  that  plaintiff  took  the  policy  as  prepared  by 
defendant's  agents  without  reading  it,  and  believing  it  to  accord  with 
his  agreement  with  them;  that  the  building  remained  unoccupied  for 
more  than  ten  days  thereafter;  that  after  being  occupied  for  some 
months  it  became  again  vacant  and  so  remained  for  more  than  ten 
days  until  destroyed  by  fire.    Moore  r.  The  Nlairara  Fire  Ins*  Co.»  49. 

4.  Life  insurance — Ben^ciary — Executor.  Where  an  application  for 
life  insurance  designates  a  person  named  as  sole  beneficiary,  and  the 
policy  provides  that  the  "  production  by  the  company  of  this  policy 
and  of  a  receipt  for  the  sum  assured,  signed  by  any  person,  furnish- 
ing proof  satisfactory  to  the  company  that  he  or  she  is  the  beneficiary 
or  an  executor  ....  of  the  assured,  shall  be  conclusive  evidence  that 
such  sum  has  been  paid  to  and  received  by  the  person  or  persons  law- 
fully entitled  to  the  same,"  the  company  is  bound  to  pay  the  benefici- 
ary named  in  the  application,  and  it  is  immaterial  that  some  of  the 
premiums  were  paid  by  the  husband  of  the  assured,  and  that  the  pol- 
icy was  surrendered  by  him  to  the  company  as  administrator  of  the 
insured.    McNally  r.  Metropolitan  Life  Ins.  Co.,  481. 

5.  Mutual  insurance  companies — Receiver — Ir^unction — BquUif  plead" 
ing.    A  bill  in  equity  by  a  certificate  holder  of  a  mutual  life  inaoranoe 
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company  against  the  company  for  a  receiver  is  not  fatally  defective 
because  the  relief  prayed  for  does  not  include  a  prayer  for  an  injunc- 
tion.   Treat  t«  Pennsylraiiia  Mutual  Life  Ins.  Co.,  326. 

6.  Mutual  Life  insurance  companies — Parties— Luturance  commisttioner. 
A  bill  in  equity  by  a  certificate  bolder  of  a  mutual  insurance  company 
against  the  company  for  a  receiver  which  does  not  aver  insolvency, 
and  is  not  instituted  for  the  purpose  of  closing  up  the  affairs  of  the 
company,  is  not  fatally  defective  because  the  insurance  commissioner 
of  Pennsylvania  is  not  joined  as  a  party  defendant  Treat  y»  Penn* 
gylvania  Mutual  Life  Ins.  Co.»  326. 

ISSUE. 

1.  Will—Estate  for  Iffe—CJUldrenr^Bule  in  Shelley's  Case.  DuFonr 
Y.  Bubb,  107. 

ISSUE  DEVISAVIT  VEL  NON. 

1.  Will — Testamentary  capacity — Undue  inAuence,  Lenhart's  Es- 
tate, 618. 

2.  Wills— Testamentary  capacity — Undue  influence.  Wingerf  8  Es- 
tate, 427. 

JUDGMENT. 

1.  Appeals — Interlocutory  order — Continuance  ctf  cause.  Com*  v. 
Moore,  160. 

2.  Record — Collaterai  attack.  The  record  of  the  entry  of  a  judg- 
ment by  the  prothonotary  under  a  power  contained  in  the  instrument 
is  a  record  of  the  court,  and  has  all  the  qualities  of  a  judgment  on  a 
verdict;  as  such  it  cannot  be  contradicted  or  impeached  in  a  collateral 
proceeding,  such  as  an  action  of  ejectment. 

The  plaintiff  in  an  action  of  ejectment  claimed  title  by  virtue  of  a 
8heriff*B  sale  had  under  proceedings  on  a  confessed  judgment  which 
the  record  showed  was  entered  April  27.  The  defendant's  title  was 
obtained  by  deed  from  the  judgment  debtor  dated  and  delivered  on 
the  same  day.  At  the  trial  the  defendant  was  allowed  to  call  the 
deputy  prothonotary  who  made  the  record  of  the  entry  of  the  judfr- 
ment,  and  to  show  by  him  that  it  was  in  fact  made  April  28,  although 
the  judgment  note  was  delivered  to  him  at  his  office  on  the  27th.  The 
court  gave  to  this  testimony  the  effect  of  making  the  conveyance  prior 
to  the  lien  of  the  judgment,  and  directed  a  verdict  for  the  defendant. 
Held,  to  be  error.    Kostenbader  v.  Kuebler,  246. 

3.  'Willr—AdvancemenL    Keiser  r.  Keiser,  77. 

JURISDICTION,  C.  P. 

1.  Corporations — Foreign  corporations — Internal  management.  Mad- 
den T.  Penn  Electric  Light  Co.,  454. 

2.  Majudamus — 8t<Ue  officers— Consent.    Com.  T.  Bamett,  161. 

JURY  AND  JUROR. 

1.  Criminal  law  -  Murder— Inscmity—  Voir  dire.  Com*  v.  Bamer,  335. 
Vol.  cxcix — 43 
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JUSTICE  OF  THE  PEACE. 

1.  Constitutional  law^PuUie  offlcera^Temparary  es^edienL  Con* 
T.  Moir,  534. 

LABOR  UNION. 

1.  Equity— InJunctUm^ApprenUees.    Flftoeiu  t.  Siiiitk»  128. 

LACHES. 

1.  Equity— BeaciMion  of  aaU.    Nenre  Food  €o«  r.  Bobert80ii»  486. 

2.  Street  railway 9 — Equity — Preliminary  injunction— Turnpike — Con- 
BtruciAon  qf  second  track.    Hiiiaersliits  T.  Union  Trac*  Co.»  8. 

LANDLORD  AND  TENANT. 

1.  Condemnation  qf  portion  qf  demised  premises — Boad  law — Act  qf 
ApHl  21,  1855,  P.  L,  266.  Where  under  the  Act  of  April  21,  1855, 
P.  L.  266,  which  aathorizes  a  city  to  open  a  street  on  three  months 
notice  to  the  propei-ty  owner,  the  city  notifies  a  landlord  that  at  the 
expiration  of  three  months  tlie  city  will  require  certain  demised  prem- 
ises for  public  use,  and  that  the  property  will  be  entered  upon  to  the 
extent  required  for  construction  purposes,  and  this  notice  is  served 
by  the  landlord  on  the  tenants,  the  tenants  may  remove  from  the 
premises  in  pursuance  of  the  notice  given  them,  and  their  liability  for 
rent  ceases  at  the  expii-ation  of  three  months  from  the  date  of  the 
noUce. 

In  such  a  case  the  right  of  action  for  damages  accrues  to  the  land- 
owner immediately  on  receipt  of  the  notice,  and  he  may  proceed  forth- 
with to  have  his  damages  assessed,  and  nothing  can  arrest  the  progress 
of  the  proceedings,  except  an  abandonment  by  the  city  of  its  intention 
to  widen  the  street,  and  even  in  case  of  abandonment  the  city  will  be 
liable  to  the  owner  for  any  damages  he  may  have  sustained.  Uhler 
T.  Cowen,  316. 

2.  Executors  and  administrators.  In  an  action  by  an  executrix  who 
is  a  testamentary  trustee,  to  recover  rents  alleged  to  be  due  by  a  bene- 
ficiary under  the  will  for  the  use  of  a  house  occupied  by  the  latter,  if 
it  appears  from  the  plaintiff^s  accounts  that  she  had  applied  defend- 
ant's share  of  other  funds  of  the  estate  to  the  pa3rment  of  the  rent,  and 
it  also  appears  that  the  parties  had  not  agreed  upon  the  amount  of 
the  yearly  rental,  and  there  is  evidence  for  the  defendant  that  the 
moneys  applied  by  the  plaintiff  to  the  rental  plus  water  rents  paid  by 
defendant  were  equal  to  the  rentals  claimed,  a  verdict  and  judgment 
for  defendant  will  be  sustained.    Pierce  y*  Piereey  4. 

3.  Negligence — Burial  of  infected  horse  in  leaded  premises.  The  mere 
granting  of  permission  by  a  landlord  to  a  stranger  to  bury  a  dead  horse 
in  leased  land,  is  not  negligence  in  itself.  If  the  horse  is  infected, 
and  this  fact  is  not  known  to  the  landlord,  and  if  the  landlord  does 
not  receive  any  benefit  or  compensation  for  the  permission  granted, 
and  has  no  part  in  the  burial  and  gives  no  directions  concerning  it,  he 
cannot  be  held  liable  by  the  tenant  for  the  loss  of  cattle  infected  with 
disease  by  the  dead  horse.    Fitz water  r.  Fassetty  442. 

4.  Bent — Account  stated— Estoppel    An  account  of 'rent  rendered 
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to  a  tenant,  and  not  objected  to  in  a  reasonable  time,  is  prima  facie 
evidence  against  the  tenant;  but  if  it  appears  tliat  within  a  reasonable 
time  the  tenant  has  objected,  the  account  rendered  will  not  be  consid- 
ered as  an  account  stated. 

Where  an  executrix  submits  to  one  of  the  beneficiaries  under  the 
will  an  account  of  i*ents  and  income,  and  includes  an  item  of  rent  for 
the  house  occupied  by  the  beneficiary,  and  the  beneficiary  promptly 
objects  to  the  rent  charged  against  her,  which  objection  i-esults  in  an 
agreement  between  her  and  the  executrix  that  the  amount  of  rent  due 
or  to  become  due  shall  thereafter  be  agreed  upon,  or  be  otherwise 
determined,  the  account  rendered  cannot  be  considered  an  account 
stated,  nor  will  subsequent  accounts  rendered  containing  rent  charges 
of  the  same  amount  be  considered  accounts  stated,  if  no  agreement 
has  been  reached  by  the  parties  as  to  the  amount  of  the  rent.  Pierce 
T.  Pierce^  4. 

LEGACY. 

1.  Will— Abatement—Dower.    Forepangh's  Estate^  484. 

LIFE  ESTATE. 

1.  Execution— SheriiP  8  sale— Act  of  January  24, 1849,  P.  L.  677.  The 
act  of  January  24,  1849,  provides  the  manner  in  which  a  life  estate 
may  be  sold.  It  cannot  be  sold  on  a  fi.  fa.  but  may  be  on  a  vend.  ex. 
after  ten  days*  notice  to  the  lawful  tenant  and  by  leave  of  court  Unless 
these  prei'equisites  are  complied  with,  the  sale  is  void  and  confers  no 
title  on  the  purchaser.  The  act  has  no  application  where  there  is  an 
adverse  possession  in  hostility  to  the  life  estate,  or  where  the  debtor 
claims  to  hold  in  fee,  or  where  the  creditor  has  reasonable  ground  to 
believe  the  debtor  owns  in  fee,  but  the  reasonable  ground  of  belief 
must  be  based  on  facts  and  not  upon  legal  conclusions.  DaFonr  v* 
Bnbb,  107. 

2.  Will— l88ue— Children— Bule  in  SheUey' 8  Case.  DeFonr  r.  Babb» 
107. 

LUNACY. 

I.  Declaration  by  committee — Unrecorded  deed — Notice,  The  mere 
declaration  by  the  committee  of  a  lunatic  that  the  lunatic  has  no  in- 
terest in  the  land  conveyed  to  him  by  an  unrecorded  deed,  cannot 
operate  to  deprive  the  lunatic  of  his  interest  in  the  land  in  favor  of  a 
subsequent  purchaser  to  whom  the  declaration  was  made.  Jennings 
Y.  Bloomfield,  638. 

MANDAMUS. 

1.  State  officers— Jurisdiction — Consent.  The  rule  that  consent  can- 
not give  Jurisdiction  does  not  apply  where  the  objection  is  merely  a 
personal  privilege  or  exemption  which  may  be  waived.  Therefore 
the  court  of  common  pleas  of  any  county  in  the  state  may  have  juris- 
diction in  mandamus  proceedings  against  state  officers,  if  such  officers 
waive  their  privilege  of  exemption,  and  consent  to  the  jurisdiction  of 
the  court.    Com.  y.  Barnett,  101. 
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MARRIED  WOMBN. 

1.  Power  to  contract— Separate  estate.  Under  the  act  of  April  11, 
1848,  P.  L.  536,  a  married  woman  could,  in  1888,  contract  for  the  ereo- 
tioD  of  a  house  on  her  separate  estate. 

Where  a  conti-act  for  the  erection  of  a  house  on  the  separate  estate 
of  a  wife  is  signed  by  the  husband  alone,  but  the  wife  is  present  at  the 
execution  of  the  contract  and  participates  in  settling  its  terms,  and 
subsequently  diracts  the  work  under  it,  the  law  will  presume  that  the 
husband  was  acting  as  his  wife's  agent  in  signing  the  contract,  and 
will  imply  a  contract  on  her  part  to  pay  for  the  house.  Bankard  T« 
Shaw,  623. 

2.  Trust  and  trustees — RestUting  trusts.    MoComiek  T«  CookOy  681* 

3.  Trust  and  trustees — Separate  use  trtist — Bonification — Estoppel 
Miller  T.  Dean,  637. 

2.  Will— Jfter-bomchildrer^— Act  qf  April  B,lSi^  P.  L.  260.  Owens 
T.  Haines,  137. 

MASTER  AND  SERVANT. 

1.  Negligence— Defective  chain.  Newlon  T.  Tnlcaii  Iron  Works, 
646. 

2.  Negligence — Evidence — FeUow-servanls — Vice  principal.  Haghes 
T.  Leonard,  123. 

3.  Negligence— Fall  qf  clay  bank.  Cisney  T.  PennsylTania  Sewer 
Pipe  Co.,  519. 

4.  Negligence— Falling  through  open  hatchway.  Knpp  T«  Bnnun^l,  90. 
6.  Negligence — Railroads — Trespass  by  employee  outside  qf  Hne  qf 

duty,    McFarlan  t.  Penna.  B.  B.  Co.,  408. 

6.  Negligence— Sounding  w?Ustle  al  the  crossing — Fright  qf  horse. 
Simmons  t.  PennsylTania  B.  B.,  232. 

7.  Negligence—  Street  railways— Fellow-servant — Act  qf  April  4, 
1868,  P.  L.  58.    Kelly  T.  Union  Trac  Co.,  322. 

MECHANIC'S  LIEN. 

1.  Building — Mill — Sprinkling  apparcUus.  A  mechanic's  Hen  may 
be  filed  for  a  sprinkling  apparatus  placed  in  a  mill  building  for  the 
purpose  of  protecting  the  building  against  loss  by  fire,  if  it  ap- 
pears that  the  apparatus  was  a  part  of  the  general  plan  and  design  of 
the  building,  and  was  installed  before  the  building  was  completed. 
The  General  Fire  Extinguisher  Co.  t.  Magee  Carpet  Works,  647. 

2.  Statute  of  frauds  —  Conveyance  qf  property  —  Man'ied  women. 
Bankard  t.  Shaw,  623. 

3.  Striking  off  lien— Plea— Practice,  C.  P.  The  Supreme  Court  will 
not  reverse  orders  of  the  common  pleas  refusing  to  permit  pleas  to  a 
scire  facias  sur  mechanic's  lien  to  be  withdrawn,  and  refusing  to  strike 
off  mecbanic's  lien  after  plea  entered,  where  it  appears  that  the  mo- 
tion to  withdraw  the  plea,  and  to  strike  off  the  lien  was  not  made  un- 
til two  years  after  the  plea  was  filed,  and  then  on  the  ground  sug- 
gested for  the  first  time  that  the  items  of  labor  and  material  were  not 
sufficiently  itemized.  The  General  Fire  Extinguisher  Co«  j.  Magee 
Carpet  Works,  647. 
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MINERALS. 

1.  Deed—Sale^Conversion^RoyaltieB.    Gardner's  Estate^  524. 

MINES  AND  MINING. 

1.  Negligence  — Explosion  — Nuisance.  Tockackinsky  T.  Lehigh 
*  WUkes-Barre  Coal  Co.,  516. 

MORTGAGE. 

1.  Deed—Drfeasance.    Crotzer  T.  Bittenbender,  504. 

2.  ISectment— Sheriff's  scUe—Secret  trust  Dewaters  T.  Knhiile, 
439. 

3.  Surety — Accounting — Equity.  A  surety  company  which  has  guar- 
anteed a  purchase  money  and  advance  mortgage  of  a  building  opei-a- 
tion,  and  which  has  under  the  terms  of  its  contract  a  right  to  enter  in 
order  to  complete  the  buildings  has  no  right  as  against  the  assignee 
for  creditors  of  the  owner  and  builder  to  collect  rents  while  it  is  in 
possession  for  the  purpose  uf  completing  the  opei-ation.  The  sui*ety*s 
rights  extended  only  to  such  delay  or  interference  with  the  possession 
and  control  of  the  assignee  as  was  necessary  for  the  performance  of 
the  specific  purpose  of  completing  the  buildings.  Lindsay  T*  Union 
Surety  A  Goaranty  Oo.»  296. 

MUNICIPAL  LAW. 

1.  City  ordinance — Negligence — Railroads — Safety  gates.  Simmons 
T.  PennsylTanIa  R.  S*,  232. 

2.  Hospitals— Act  of  ApHl  20,  1899,  P.  L.  66.  The  act  of  April  20, 
1899,  P.  L.  66,  which  declares  it  to  be  ''  unlawful  hereafter  to  esUblish 
or  maintain  any  additional  hospital,  pest  house  or  burial  ground  in 
the  built  up  portions  of  cities,^*  does  not  prevent  an  established  hos- 
pital from  tearing  down  its  existing  building  and  constructing  a  new 
building  upon  the  same  site,  or  from  erecting  a  larger  building,  so  long 
as  it  does  so  on  the  location  in  which  its  hospital  was  maintained  prior 
to  the  passage  of  the  act  Com.  t.  Ckarlty  Hospital  of  Pittsburgh 
119. 

3.  Legislative  control  qf  municipalities — Municipal  corporations — Im- 
possibility qf  execution  cfact — Act  qf  March  7, 1901,  known  as  the  **  -Rip- 
per Bill''    Com.  T.  Molr,  534. 

4.  Negligence— D^ectioe  sidewalk— Notice.  Rogers  T.  Williams- 
porty450. 

6.  Road  law — Change  of  grade — Negligent  maintenance  qf  street — 
Trespass.    Kehoe  t.  Pkila.,  45. 

.  6.  School  law — Selection  qf  school  sites  in  Philadelphia.    Com*  T« 
Darls,  278. 

MURDER,  see  Criminal  Law. 

1.  Criminal  law— Insanity— Juror — Voir  dire.    Com.  T.  Bamer^  835. 

2.  Criminal  law — Proqf  qf  character — Evidence.  Com.  T.  EEarmon^ 
521. 

NBGUGENCB. 

1.  Attorney  at  law.    Harkness  t.  CaTen^  267. 
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2.  Boroughs — Mad  dog,  A  borough  cannot  be  held  liable  for  per- 
sonal injury  caused  by  the  bite  of  a  mad  dog,  because  it  failed  to  pass 
an  ordinance  prohibiting  the  running  at  large  of  dogs,  although  it  may 
have  been  known  to  the  burgess  and  council  that  certain  dogs  running 
at  large  bad  been  bitten  by  other  dogs  having  the  disease  of  hydro- 
phobia.   Smith  T.  Selin's  GroTe  Boro.,  615. 

8.  Charge  qf  court — Comment  on  evidence.  The  court  has  a  right  in 
charging  the  jury  to  express  an  opinion  as  to  the  evidence  or  as  to  the 
witnesses,  providing  nothing  is  said  to  bind  the  jury  or  preclude  them 
from  deciding  the  case  for  themselves  on  the  evidence. 

A  statement  by  the  trial  judge  in  the  course  of  his  charge  that  the 
reply  of  a  witness  seemed  to  be  that  of  a  **  manly  man,^*  is  not  gi-ound 
for  reversing  the  judgment    Simmons  t.  PennsylTania  B.  B.,  232. 

4.  Contributory  negligence — Railroads — ^^  Stop,  look  and  listen  ^^ — 
Province  of  court  and  jury.  In  determining  the  question  of  the  con- 
tributory negligence  of  a  plaintiff  in  a  grade  crossing  case,  it  is  not 
only  necessary  to  consider  the  plaintiffs  conduct,  but  also  that  of  the 
defendant.  Both  parties  have  the  right  to  be  at  the  crossiug,  and  each 
has  the  right  to  act  with  the  belief  that  the  other  will  exercise  his 
right  at  the  place,  in  the  manner  and  way  his  duty  requires  him  to  do. 
The  duty  of  the  company  at  a  grade  crossing  is  to  run  the  locomotive 
at  a  rate  of  speed,  not  dangerous  to  pedestrians  exercising  due  pre- 
caution. The  pedestrian  is  justified  in  believing  that  the  railroad 
employees  will  perform  their  duty  in  this  respect,  and  can  act  on  this 
belief  without  any  imputation  of  negligence.  If  the  locomotive  ap- 
proaches the  crossing  at  such  a  reckless  rate  of  speed  as  to  prevent  tlie 
traveler  on  the  highway  from  protecting  himself  by  the  use  of  sight 
and  hearing,  in  the  position  he  has  placed  himself,  and  which  would 
have  been  safe  had  the  defendant  used  the  care  demanded  of  it,  the 
plaintiff  cannot  be  charged  with  negligence. 

In  an  action  against  a  railroad  company  to  recover  damages  for  per- 
sonal injuries  sustained  at  a  grade  crossing,  the  case  is  for  the  jury 
where  the  evidence  for  the  plaintiff,  although  contradicted  in  every 
essential  point,  is  in  effect  that  the  plaintiff  approached  the  crossing 
on  a  very  foggy  morning  before  daylight,  that  she  stopped  about 
twenty  feet  from  the  ti*ack,  from  which  point  on  a  clear  day  she  could 
have  seen  an  approaching  ti-ain  for  two  hundred  and  fifty  feet,  that 
she  looked  and  listened  but  saw  and  heard  nothing,  that  she  then  pro- 
ceeded slowly,  and  when  in  the  act  of  stepping  on  the  track  was  struck 
by  a  locomotive  which  was  running  very  fast  and  approached  the  cross- 
ing without  giving  any  signals.  Bard  T.  Phila.  A  Beading  By.  Co.» 
94. 

5.  Contributory  negligence — Release — Charge — Trial — Practice,  C,  P. 
Where  there  is  a  good  and  controlling  reason  for  directing  a  vei-dict 
for  the  defendant,  it  cannot  be  disturbed  because  the  coui*t  may  have 
relied  upon  the  wrong  reason,  and  overlooked  the  right  one. 

In  an  action  to  recover  damages  for  personal  injuries  where  it  is  al- 
leged by  the  defendant  both  that  the  plaintiff  was  guilty  of  contiibu- 
tory  negligence  and  that  she  had  executed  a  release  of  damages,  a  ver- 
dict for  defendant  under  binding  instructions  of  the  court  will  not  be 
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disturbed,  where  the  evidence  is  olear  that  plaintiff  was  guilty  of  con- 
tributory negligence,  although  the  court  could  not  have  correctly  held 
that  the  paper  purporting  to  be  a  release  bound  her. 

In  an  action  to  recover  damages  fur  personal  injuries,  binding  in- 
structions for  the  defendant  are  proper,  where  it  appears  that  plaintiff 
about  eleven  o^ clock  in  the  morning  of  a  rainy  day  started  to  cross  a 
street  on  which  the  defendant  company  operated  two  tracks,  and  hav- 
ing twice  seen  the  car  which  she  desired  to  take  on  the  far  track,  the 
view  of  which  was  unobstructed,  went  ahead  with  her  umbrella  so 
held  that  she  could  make  no  further  observation  of  it,  and  was  struck 
by  the  car  when  she  was  about  in  the  middle  of  the  track.  Holmes 
T.  Union  Trac  Co*^  229. 

6.  Contributory  negligence — Street  railtoaya — Collision  between  car 
and  wagon.  In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries,  the  evidence  showed  that  plaintiff 
drove  a  two-horse  team,  drawing  a  load  of  hay  from  a  hotel  yard  out 
upon  a  street  forty  feet  wide  from  curb  to  curb.  The  defendant  had 
two  tracks  upon  the  street,  and  a  space  of  more  than  twelve  feet  was 
left  upon  each  side  between  the  curb  and  nearest  rail.  When  the 
plaintiff  drove  out  of  the  yard,  he  stopped  his  team  with  the  front 
wheels  resting  in  the  gutter;  he  was  upon  the  east  side  of  the  street, 
intending  to  go  north.  He  looked  up,  and  saw  a  car  approaching 
from  the  north,  coming  upon  the  south-bound  track  which  was  the 
one  most  distant  from  him.  He  testified  that  he  thought  the  car  was 
far  enough  away  to  i>ermit  him  to  drive  across  both  tracks  before  it 
reached  him.  He,  therefore,  started  his  team  to  go  directly  across, 
and  when  his  front  wheels  were  on  the  south-bound  track,  the  wagon 
and  car  collided,  causing  the  injury  to  plaintiff.  There  was  nothing 
to  put  the  motorman  on  notice  of  any  impending  collision,  until  the 
horses  had  actually  stepped  upon  the  track  upon  which  the  car  was 
approaching.  Held^  that  plaintiff  was  guilty  of  contributory  negli- 
gence, and  could  not  recover.    Tyson  t.  Union  Trac  Co.,  264 

7.  County  bridge^Repair  qf  bridge,  A  county  is  not  required  to 
open  another  highway  for  the  convenience  of  the  traveling  public 
while  its  officials  and  employees  are  engaged  in  erecting  a  new  bridge 
on  the  site  of  an  old  one,  or  in  repairing  the  approaches  to  it.  If  the 
county  opens  such  a  highway,  and  by  reason  of  defects  in  it,  a  per- 
son is  injured,  the  county  is  not  liable  for  the  injury.  Brewer  T* 
SaUivan  County,  594. 

8.  Excavation  in  ndewalk.  In  an  action  against  a  property  owner 
to  recover  damages  for  personal  injuries  sustained  by  a  fall  into  an 
excavation  in  a  sidewalk,  a  verdict  and  judgment  for  plaintiff  will  be 
sustained  where  the  evidence  tends  to  show  that  on  the  day  of  the 
accident  defendant's  employees  made  an  excavation  in  the  unpaved 
sidewalk  to  lay  a  cinder  foundation  for  a  brick  pavement,  that  when 
the  workmen  stopped  in  the  evening  the  excavation  was  from  one 
foot  to  fifteen  inches  in  depth,  that  no  lights  were  placed  near  the  ex- 
cavation, and  the  ends  of  it  were  only  partly  guarded  by  some  boards, 
that  the  night  was  dark,  and  that  plaintiff  who  frequently  used  the 
sidewalk,  had  no  notice  of  the  danger.    Lenich  ?•  Beaver,  420. 
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0.  Explosion — Minen  and  mining — Nuisance.  In  an  action  against  a 
coal  mining  company  to  rec(»ver  damages  for  personal  injuries  result- 
ing from  a  concussion  of  air  by  an  explosion  of  dynamite  and  powder, 
binding  instructions  for  defendant  are  proper  where  the  uncontra- 
dicted evidence  shows  thai  the  explosives  were  stored  in  small  quanti- 
ties to  meet  current  needs,  in  a  small  wooden  building  in  an  open 
space,  near  the  shaft  of  defendants^  mine;  that  when  originally  lo- 
cated, the  magazine  was  not  in  the  vicinity  of  a  residence  district, 
but  that  population  had  settled  near  it;  that  plaintiff  had  resided 
within  about  700  feet  of  the  magazine  for  sodm  sixteen  years  without  ob- 
jection to  its  location  or  maintenance;  and  that  the  explosion  was  caused 
by  lightning.  In  such  a  case  there  is  nothing  in  the  evidence  to  show 
that  the  magazine  was  in  itself  a  nuisance.  Tnekaebiasky  T*  Lehigh 
and  Wilkes-Barre  Coal  Co.,  515. 

10.  Fellow-scrvanU — Vice  principal.  A  vice  principal  for  whose 
negligence  an  employer  will  be  liable  to  other  employees  must  be 
either,  first,  one  in  whom  the  employer  has  placed  the  entire  charge 
of  the  business,  or  of  a  distinct  branch  of  it,  giving  him  not  merely 
authority  to  superintend  certain  work,  or  cei-tain  workmen,  but  con- 
trol of  the  business,  and  exercising  no  discretion  or  oversight  of  his 
own;  or  secondly,  one  to  whom  he  delegates  a  duty  of  his  own  which 
is  a  direct,  personal  and  absolute  obligation,  from  which  nothing  but 
performance  can  relieve  hiuL 

A  man  employed  by  a  firm  engaged  in  building  wharves  and  placed 
in  charge  of  ten  or  twelve  men  with  a  pile  driver  is  not  a  vice  princi- 
pal, but  is  a  fellow-servant  of  the  men  under  his  charge.  Hughes  T« 
Leonardy  123. 

11.  Independent  contracttn' — Retention  rf  control.  Where  work  is 
confided  to  an  independent  contractor  who  is  to  be  responsible  for 
all  injuries  caused  by  negligence,  the  principal  will  nevertheless  be 
liable  to  a  third  pai*ty  injured,  if  he  not  only  i-etains  the  right  to  con- 
trol the  work  in  certain  respects,  but  actually  exercises  control  in  the 
matter  from  which  the  injury  arose.    Stork  T.  Phlla.^  462. 

12.  Landlord  and  tenant — Burial  of  infected  horse  in  leased  premises, 
Fitzwater  v.  Fassett,  442. 

13.  Master  and  servant— Defective  chain.  In  an  action  by  an  em- 
ployee against  his  employer  to  recover  damages  for  personal  injuries 
caused  by  the  breaking  of  a  chain,  a  verdict  and  judgment  for  plaintiff 
should  be  sustained  where  the  evidence  for  the  plaintiff,  although  con- 
tradicted, tended  to  show  that  the  chain  was  defective,  that  an  inspec- 
tion would  have  shown  the  defect,  and  that  the  link  which  broke  wns 
twenty-two  feet  above  the  place  where  plaintiff  was  working.  New- 
ton T.  Ynlcan  Iron  Works^  646. 

14.  Master  and  servant — Evidence.  In  an  action  by  an  employee 
against  his  employer  to  recover  damages  for  personal  injuries,  bind- 
ing instructions  for  defendant  are  proper  where  it  appears  that  at  the 
time  of  the  accident  plaintiff  was  employed  on  the  deck  of  a  vessel 
belonging  to  a  third  party  in  unloading  piles  which  the  defendants 
had  purchased,  and  that  in  the  course  of  his  employment  a  short  guy 
rope,  part  of  the  tackle  of  the  vessel,  broke,  allowing  the  boom  osed 
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in  anloading  the  piles  to  swing  arotind  and  tighten  another  rope  at- 
tached to  it,  which  threw  the  plaintiff  into  the  hold  of  the  vessel  and 
injured  him.    Hughes  t.  Leonard^  123. 

16.  Master  and  servant — Fall  of  clay  bank.  In  an  action  by  an  em- 
ployee against  his  employer  to  recover  damages  for  personal  injuries 
suffered  by  a  fall  of  clay  in  a  clay  bank  at  which  plaintiff,  an  experi- 
enced hand,  was  working,  binding  instructions  for  defendant  are 
proper,  where  it  appears  that  at  the  time  of  the  accident  plaintiff  had 
been  taken  from  his  regular  work  on  the  face  of  the  clay  bektik.  to  dig 
a  trench  eight  feet  wide  and  thirty  feet  long  from  the  face  of  the  bank 
through  the  bed  of  clay;  that  he  had  been  instructed  by  the  superin- 
tendent to  keep  the  bank  vertical  and  to  throw  the  clay  by  undermin- 
ing it;  that  in  answer  to  his  objection  the  superintendent  assured 
him  that  it  was  not  dangerous  and  as  a  matter  of  fact  there  was  no 
more  danger  in  mining  in  this  manner,  leaving  sufficient  supports, 
than  when  mining  on  the  face  of  the  slope,  except  that  plaintiff^s  way 
of  escape  was  obstructed  by  a  cart  which  stood  in  the  trench.  Clsney 
T.  PennsylTtiiia  Sewer  Pipe  Co.,  519. 

16.  Master  and  servant — Falling  through  open  hatchway.  In  an  ac- 
tion against  an  employer  to  recover  damages  for  the  death  of  an  em- 
ployee who  had  fallen  down  an  open  hatchway,  a  nonsuit  is  properly 
entered  where  it  appears  that  the  deceased  was  familiar  with  the  prem- 
ises, and  the  only  witness  to  the  accident  testified  that  immediately 
before  the  accident  the  deceased  was  standing  with  his  back  to  the 
hatchway,  two  or  three  feet  from  it,  talking  to  the  defendant,  that 
defendant  told  the  witness  to  open  the  hatchway,  that  the  witness 
obeyed,  and  that  shortly  afterwards  witness  heard  an  exclamation  and 
saw  that  the  deceased  had  fallen  down  the  hatchway.  Kupp  T* 
Bommely  90. 

17.  Master  and  servant — Railroads — Trespass  by  employee  outside  qf 
line  of  duty.  For  a  wilful  or  intentional  trespass  by  an  employee  out- 
side of  the  line  of  his  duty  under  his  employment  it  is  settled  that 
the  employer  is  not  responsible,  even  though  it  be  committed  while 
the  servant  is  in  the  exercise  of  his  employment.  But  in  the  latter 
case,  its  wilful  and  separate  character  must  appear. 

In  an  action  against  a'  railroad  company  where  the  plaintiff,  an  in- 
tending passenger,  declares  as  for  an  unprovoked  assault  upon  him 
by  the  conductor  as  he  was  about  to  enter  a  train,  and  the  defense  is 
a  total  denial  of  the  assault,  a  verdict  for  the  plaintiff  will  be  sus- 
tained, notwithstanding  the  declaration  as  for  an  unprovoked  assault, 
where  there  is  evidence  that  what  the  conductor  did  was  not  only  in 
the  course  of  his  employment,  but  in  the  supposed  performance  of 
his  duty  in  the  orderly  management  of  the  passengers  leaving  and  en- 
tering its  train.    McFarlan  v.  Penna.  B.  B.  Co.^  408. 

18.  Master  and  servant—  Sounding  whistle  at  the  crossing — Fright  of 
horse.  In  an  action  against  a  railroad  company  to  recover  damages 
for  personal  injuries  resulting  from  a  fright  of  a  horse  at  a  grade 
crossing  where  it  appears  that  the  horse  was  frightened  by  a  whistle 
and  escaping  steam,  a  verdict  for  defendant  will  not  be  disturbed 
where  the  question  is  fairly  left  to  the  jury  to  determine  whether  or 
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not  the  act  of  the  engineer  in  blowing  the  whistle  and  letting  off  steam 
was  in  the  line  of  his  duty. 

Since  the  scope  of  a  servant's  employment  is  necessarily  dependent 
upon  circumstances,  a  haixl  and  fast  rule  cannot  be  laid  down  as  to 
the  scope  of  any  particular  employment;  and  it  is  ordinarily  a  ques- 
tion for  the  jury  whether  or  not  a  particular  act  comes  within  the 
scope  of  a  servant's  employment.  Simmons  t*  PennsylTtiiia  B.  B.^ 
282. 

19.  MufUcipcUities — Drfective  aidetoalk — Notice.  In  an  action  against 
a  city  to  recover  damages  for  personal  injuries  caused  by  a  fall  on  a 
defective  sidewalk,  a  nonsuit  is  properly  entered  where  it  appears 
that  the  sidewalk  had  been  repaired  by  the  property  owner  eighteen 
days  before  the  accident,  and  during  that  time  the  city  had  no  actual 
or  constructive  notice  of  the  defect  which  caused  the  plaintiff's  inju- 
ries.   Sogers  T.  Willlamsporty  450. 

20.  Negligent  maintenance  of  street — Road  law — Change  qf  grade — 
Trespass— Municipalities.    Kehoe  T.  Phlla.^  45. 

21.  Proximate  and  remote  cause — Fall  qf  guard  rail  in  highway.  In 
an  action  against  a  township  to  recover  damages  for  personal  injuries, 
a  verdict  for  the  defendant  is  properly  directed  where  it  appears  that 
at  the  time  of  the  accident,  and  when  the  plaintiff  was  standing  in  a 
safe  place  in  a  road,  a  guard  rail  on  the  side  of  the  road  fell  over  from 
a  cause  not  directly  explained,  and  without  the  plaintiff  having  touched 
it,  and  the  plaintiff  in  his  confusion  walked  over  the  side  of  the  road 
and  was  injured.  In  such  a  case  the  fall  of  the  guard  rail  was  not 
the  proximate  cause  of  the  accident.  Obi  t*  Bethlehem  Township 
(No.  1),588. 

22.  Railroads — Drfective  switch— NonsuU.  In  an  action  against  a 
railroad  company  to  recover  damages  for  the  death  of  a  brakeman  in 
the  employ  of  another  railroad  company,  caused  by  an  alleged  defec- 
tive switch,  a  nonsuit  is  properly  entered  where  the  only  evidence  of 
negligence  was  that  at  a  period  two  weeks  or  more  before  the  acci- 
dent, the  rails  were  not  close  together,  and  there  is  no  evidence  that 
the  defect  was  sufficiently  serious  to  cause  the  accident,  or  that  the 
defect  continued  until  the  time  of  the  accident,  or  that  the  defect 
caused  the  accident,  which  with  equal  piDbability  could  be  attributed 
to  any  one  of  the  several  causes  for  none  of  which  was  the  defendant 
liable.    Saritz  y.  Lehigh  and  New  England  B.  B.  Co.,  218.     . 

23.  RaUroads^Infant — Duty  cf  parents.  In  an  action  against  a  rail- 
road company  to  recover  damages  for  the  death  of  plaintiff's  son,  a 
boy  nine  years  old,  it  appeared  that  the  accident  occurred  at  a  point 
where  a  highway  crossed  defendant's  ti^acks  at  grade  at  the  end  of  a 
station  platform.  The  plaintiff's  house  was  on  one  side  of  the  rail- 
road, and  his  shop  on  the  other  side.  Immediately  before  the  acci- 
dent the  boy  had  been  sent  by  his  mother  from  the  house  to  the  shop 
to  get  some  money  to  pay  for  groceries.  The  boy  went  to  the  station 
platform  where  he  met  a  companion.  At  this  point  there  were  two 
tracks,  one  being  the  main  track,  and  the  other  a  switch.  A  train 
standing  on  the  main  track  in  front  of  the  station,  moved  out  to  go 
north.    The  boys  ran  on  the  platform  after  the  train,  and  when  they 
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reached  the  end  (if  the  platform  at  the  highway  endeavored  to  cross  the 
railroad  at  the  same  speed  immediately  in  the  i*ear  of  the  moving  train. 
The  deceased  was  struck  and  killed  by  a  train  going  south  on  the 
switch.  A  newsboy  waiting  for  papers  coming  on  che  train  that  caused 
the  accident,  and  a  passenger  intending  to  take  the  train,  testified  that 
they  heard  no  signal,  and  that  tlie  engine  when  approaching  the  cross- 
ing could  not  be  seen  from  the  platform  by  reason  of  the  departing 
train.  They  also  said  that  the  train  was  moving  at  a  pretty  good  speed. 
Two  other  witnesses  said  that  tliey  did  not  observe  any  signal  given. 
This  testimony  was  contradicted  by  four  of  the  crew  of  the  incoming 
train,  and  another  witness.  Held,  tliat  the  case  was  for  the  juiy,  and 
that  a  verdict  and  judgment  for  plaintiff  should  be  sustained.  Dan* 
bert  T.  Delavrare^  Lackawanna  &  Western  B.  B.  Co.^  345. 

24.  Railroadih— Passenger 8 — Alighting  from  train  —  Crossing  tracks 
at  station.  In  an  action  by  a  passenger  against  a  railroad  company 
to  recover  damages  for  personal  injuries,  a  verdict  and  judgment  for 
the  plaintiff  will  be  sustained  where  the  evidence  tends  to  show  that 
the  plaintiff  with  a  young  child  alighted  with  the  help  of  the  brake- 
man  on  the  side  of  a  two-track  railroad  directly  opposite  the  station 
and  platform  of  her  destination;  that  it  was  necessary  for  plaintiff  to 
reach  her  home  to  cross  the  two  tracks;  that  the  space  between  the 

.  platform  and  the  point  where  plaintiff  alighted  had  been  filled  and 
leveled  up  by  the  railroad  company  to  enable  its  passengers  to  cross 
over  to  and  from  the  depot;  that  this  was  not  only  the  usual  and  cus- 
tomary way,  but  the  only  way  provided  by  the  company;  that  plain- 
tiff remained  standing  with  her  child  by  her  side  after  she  had  alighted 
from  the  train,  until  it  had  pulled  by  her  perhaps  a  car^s  length,  when 
she  looked  up  and  down  the  track  to  see  if  there  was  any  other  train 
coming;  that  there  was  no  train  in  sight,  except  the  one  from  which 
she  had  alighted,  and  none  to  be  heard ;  that  she  then  started  to  cross 
and  passed  on  until  she  reached  the  space  between  the  two  tracks^ 
where  she  stopped  and  again  looked  up  and  down  the  tracks  to  see  if 
there  was  any  train,  but  there  was  none  in  sight;  that  she  glanced 
around  at  her  child  and  saw  he  was  by  her  side;  that  she  then  started 
across  the  last  track,  and  had  gotten  across,  and  was  stepping  up  with 
one  foot  raised  to  the  platform,  when  she  was  struck  by  an  express 
train  which  suddenly  came  around  a  curve  a  few  hundred  feet  away, 
after  plaintiff  had  started  across  the  last  track,  some  minutes  late, 
running  at  a  very  i-apid  and  unusual  rate  of  speed,  and  without  blow- 
ing a  whistle  or  ringing  a  bell.  Girton  r.  Lehigh  Valley  R.  B.  Co., 
147. 

25.  Railroads — Safety  gates — City  ordinance.  In  an  action  against 
a  railroad  company  to  recover  damages  for  personal  injuries  where  it 
appears  that  the  plaintiff  approached  a  grade  crossing  of  the  defend- 
ant railroad  when  the  safety  gates  were  lowered,  and  that  the  injuries 
were  sustained  by  reason  of  the  horse  taking  fright  at  the  whistle  of 
a  passing  locomotive,  it  is  not  error  for  the  court  to  charge  that  the 
fact  that  the  safety  gates  were  kept  down  for  a  period  of  time  longer 
than  that  allowed  by  the  city  ordinance  was  not  the  proximate  cause 
of  the  accident,  and  should  not  be  taken  into  consideration  by  the 
jury.    Simmons  t*  Pennsylvania  B.  B.,  232. 
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26.  Remote  and  proximate  cause — Question  for  Jury,  In  an  action  to 
recover  damages  for  personal  injuries  by  *a  boy  twelve  years  old  the 
evidence  tended  to  show  that  tlie  plaintiff  at  the  time  of  the  accident 
was  seated  in  a  vacant  lot  on  a  log  close  to  a  frame  building.  Seated 
nearby  was  a  companion.  A  horae  and  cart  owned  by  defendant  was 
suddenly  driven  un  the  lot  at  a  point  where  c-arts  had  not  been  drivin 
on  to  the  lot,  and  where  the  curb  was  eight  inches  high.  Tlie  horse 
hauling  the  cart  was  driven  so  rapidly  that  the  boys  did  not  see  him 
until  he  was  almost  upon  them,  and  he  passed  so  near  them  that  they 
could  not  sit  on  the  log  or  stand  between  the  hoi-se  and  the  building. 
Plaintiff  in  his  attempt  to  escape  was  pushed  or  struck  by  the  log  and 
fell  under  the  wheel  of  the  cart  and  was  injured.  What  caused  the 
log  to  move  did  not  clearly  appear.  Plaintiff  testified  that  he  thought 
that  his  companion  in  jumping  must  have  moved  the  log.  The  boys 
were  in  plain  view  of  the  driver  when  he  turned  upon  the  lot.  Held 

(1)  that  the  question  of  defendant's  negligence  was  for  the  jury; 

(2)  that  the  moving  of  the  log  was  not  the  proximate  cause  of  the  in- 
jury; (3)  that  if  the  moving  of  the  log  was  the  cause  of  the  Injury,  it 
was  the  innocent  cause,  and  between  an  innocent  and  a  culpable  cause, 
the  latter  is  the  proximate  and  legally  responsible  cause.  Cbambers 
T.  Carroll,  371. 

27.  Bight  of  adult  children  to  recover  for  the  loss  qf  a  parent — Aci-of 
April  26,  1855,  P.  L,  309.  Adult  sons  may  recover  damages  for  the 
death  of  their  father  caused  by  the  negligent  act  of  another,  although 
by  reason  of  their  fatlier's  death,  they  have  inherited  a  large  estate. 

The  fact  of  the  inheritance  and  its  amount  are  not  admissible  in  evi- 
dence upon  the  question  of  damages.  Stabler  T.  Phila*  A  Beadlnf 
By.  Com  383. 

28.  Scaffolding  on  sidewalk.  Where  a  person  erects  a  temporary 
platform  on  the  sidewalk  in  front  of  his  property  for  the  purpose  of 
taking  down  a  wall  condemned  by  the  building  inspectors,  he  is  bound 
to  take  all  reasonable  precautions  nf^inst  injuries  to  persona  lawfully 
using  the  footwalk,  but  that  is  the  measure  of  his  duty.  He  is  not 
bound  to  anticipate  that  a  boy  foui-teen  years  old  would  jump  on  a 
moving  freight  ti-ain  for  the  purpose  of  stealing  a  ride,  and  while 
standing  on  the  step  of  a  car  be  struck  by  a  post  of  the  platform. 
Price  T.  Betz,  457. 

29.  Street  railways — Alighting  from  summer  car.  In  an  action  by  a 
passenger  against  a  street  railway  company  to  recover  damages  for 
personal  injuries  sustained  wltile  alighting  from  an  open  summer  car 
with  transverse  seats,  the  plaintiff  testified  that  when  the  car  was  100 
feet  from  the  crossing  wliere  he  wished  to  get  off,  he  arose,  turned 
toward  the  back  platform,  raised  his  hand  as  a  signal  and  called  to  the 
conductor  to  stop  at  the  next  street.  The  conductor  pulled  the  bell, 
and  as  the  speed  slackened  while  the  car  was  crossing  the  street  the 
plaintiff  stepped  to  the  side  and  stood  with  one  foot  on  the  car  and 
the  other  on  the  running  board.  When  he  observed  that  the  oar  was 
not  stopping  on  the  north  side  of  the  street,  he  withdrew  his  foot  from 
the  running  board  to  the  body  of  tlie  car,  and  again  signaled  the  con- 
ductor to  stop  the  car.    The  conductor  then  again  pulled  the  bell,  and 
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the  speed  was  slackened  until  the  car  came  almost  to  a  Btop,  and  it 
was  then  suddenly  accelerated,  giving  the  car  a  jerk  which  threw  the 
plaintiff,  who  was  standing  on  the  body  of  the  oar  and  holding  firmly 
to  the  vei-tical  handrail,  to  the  street  Heldf  that  the  case  was  for  the 
jury.    Sweeney  t.  Union  Traction  Co.^  293. 

80.  Street  railways — Jumping  from  movirig  ear.  The  Supreme  Court 
will  not  reverse  a  judgment  on  a  verdict  for  defendant  in  an  action 
against  a  street  railway  company  for  personal  injuries  where  the  plain- 
tiff's evidence  that  he  was  thrown  from  a  step  of  a  car  by  a  sudden 
motion  of  the  car  is  contradicted  by  a  previously  signed  written  state- 
ment by  himself  that  he  jumped  from  the  car,  which  statement  was 
confirmed  by  the  testimony  of  three  of  defendant's  witnesses  and  by 
an  admission  on  cross-examination  of  one  of  the  plaintifTs  witnesses. 
Foster  r.  Union  Trac*  Co.,  498. 

81.  Street  railways — Master  and  servant  —  Fellow-sernant —  Act  qf 
April  4,  1868,  P.  L.  58.  In  an  action  by  a  conductor  of  a  street  rail- 
way company  against  another  street  railway  company  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  negligence  of  a  motorman 
of  the  second  company,  the  Act  of  April  4,  1868,  P.  L.  58,  relating  to 
injuries  sustained  by  persons  ^*  while  lawfully  engaged  or  employed 
on  or  about  the  roads,  works,  depots  and  premises  of  a  railroad  com* 
pany,*'  does  not  apply,  where  it  appears  that  the  two  companies  by  an 
arrangement  between  them  jointly  used  double  tracks  in  a  street,  and 
that  the  plaintiff  while  at  work  at  the  terminus  in  the  act  of  putting 
up  the  fender  of  his  car  was  sti-uck  by  a  car  of  the  defendant  which, 
owing  to  the  negligence  of  its  motorman  who  failed  to  turn  a  switch 
connecting  the  two  ti-acks,  ran  onto  the  south  track,  where  the  plain- 
tiff was  standing  instead  of  tbe  north  track  where  it  should  have  gone, 
and  struck  him.  In  such  a  case  the  road  is  the  road  of  the  company 
using  it,  and  an  employee  of  that  company  lawfully  engaged  in  its  ser- 
vioe  cannot  be  said  to  be  employed  about  the  road  of  the  other  com- 
pany.   Kelly  T.  Union  Trac  Co.,  822. 

82.  Street  railways—  Negligence  in  driving  along  a  road  on  which 
there  is  an  electric  railway.  The  duty  of  a  person  driving  along  a  high- 
way in  a  cart  loaded  with  lumber  placed  crosswise  on  it,  and  project- 
ing in  front  of  it  up  to  the  head  of  the  horse,  and  with  a  trolley  track 
on  the  side  of  the  road  over  which  a  car  may  come  at  any  moment,  is 
to  look  forward  and  not  backward,  and  to  keep  in  the  road,  wide 
enough  to  do  so,  at  a  safe  distance  from  the  track.  If  he  looks  back- 
ward at  a  team  attempting  to  pass  him,  and  runs  into  a  car  and  is  in- 
jured, he  cannot  recover  from  the  railway  company.  Morrow  T* 
Delaware  Co.  A  Phila.  Elec  By.  Co.^  156. 

NONSUIT. 

1.  Negligence^ Bailroads^Dffective  switch,  Sarits  T«  Lehigh  and 
New  England  R.  R.  Co.,  218. 

NOTICE. 

1.  Corporations^ Stockholder's  meeting — Draud— Street  railways, 
Stmnk  T.  Owen,  73. 
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2.  Negliyence— Municipalities— D^ective  sidewalk,  Bog^rs  T.  Wil- 
liamsporty  450. 

3.  Unrecorded  deed — Lunacy — Declaration  by  committee,  Jennings 
T.  Bloomfieldy  63a 

NUISANCE. 

1.  Negligence  —  Explosion^Mines  and  mining,  Tockachinsky  t» 
Lehigh  &  Wilkes-Barre  Coal  Co.,  515. 

OIL  AND  GAS  LEASE. 

1.  Deed — Unrecorded  deed — Forgery— Evidence,  Kennedy  T«  For- 
est Oil  Co.,  644. 

2.  Notice  of  unrecorded  deed — Vendor  and  vendee,  Jennings  t« 
Bloomfield,  938. 

ORDINANCE. 

1.  Reasonable  borough  ordinance — Boroughs — Excavations  in  higt^ 
ways— Water  companies,  Springfield  Water  Co«  T«  Bnrgess  and 
Town  Conneil  of  the  Borongh  of  Darby,  400. 

PARENT  AND  CHILD. 

1.  Right  qf  adult  children  to  recover  for  the  loss  of  a  parent — Negli- 
gence—Act of  AprU  26, 1855,  P.  L,  309.  Stahler  T.  Phila.  *  Beading 
By.  Co.,  388. 

2.  Trust  and  trustees— Fraud,    Walker  t.  Walker,  485. 

PARTIES. 

1.  Insurance— Mutual  life  insurance  companies — Insurance  con^ 
missioner.    Treat  T.  PennsylTania  Mnt*  Life  Ins.  Co.,  326. 

PARTNERSHIP. 

1.  Attachment  execution — Equity,  Where  a  complainant  and  de- 
fendant in  a  bill  for  a  partnership  accounting  are  found  in  fact  to  be 
partners  as  between  themselves,  and  both  complainant  and  defendant 
have  been  summoned  as  garnishees  in  an  attachment  execution  issued 
under  a  judgment  against  complainant^s  son  on  the  theory  that  tlie 
son  and  not  the  complainant  was  the  partner  of  the  defendant,  a  de- 
cree for  an  account  against  the  defendant  will  be  sustained,  but  no 
final  decree  for  payment  will  be  entered  until  the  attachments  have 
been  finally  determined.  In  such  a  case  the  fact  that  the  defendant 
gave  the  infoi*mation  upon  which  the  attachment  was  issued  against 
complainant  does  not  take  away  his  right  to  be  relieved  from  double 
liability.    Lyons  t.  Lyons,  302. 

2.  Private  bank — Continuance  qf  business  after  death  qf  partner. 
Partnership  articles  of  a  banking  firm  provided  that  the  partnership 
should  not  be  dissolved  by  the  death  of  a  partner,  but  that  his  exe- 
cutors, etc.,  or  the  legatees  of  his  interest  mi^ht  continue  the  same 
in  the  partnership.    One  of  the  partners  died,  but  no  steps  were  taken 

.    by  his  fegal  representatives,  or  by  the  firm  to  settle  and  close  out  his 
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interest  in  the  firm^s  business  prior  to  its  assignment  for  creditors. 
On  the  contrary  the  creditors  were  notified  that  his  interest  remained 
in  the  business,  and  the  banking  business  was  prosecuted  thereafter 
in  the  same  rooms,  with  the  same  boolcs  and  blanlc  forms,  using  the 
same  firm  name,  during  all  of  which  time  the  widow  and  sons  of  the 
decedent  remained  silent,  and  to  all  appearances  elected  on  behalf  of 
the  estate,  to  continue  his  interest  in  the  business.  The  certificates 
of  deposit  issued  by  the  firm  after  the  death  of  decedent  were  identical 
in  form  with  those  issued  before  his  death,  and  were  issued  not  only 
for  new  deposits,  but  in  substitution  for  old  certificates  that  had  be- 
come worn  or  mutilated.  Held,  that  depositors  who  had  taken  new 
certificates  after  the  death  of  decedent  in  substitution  for  certificates 
issued  prior  to  his  death,  were  entitled  to  share  with  the  holders  of 
certificates  which  were  issued  prior  to  the  death  of  decedent,  and  the 
distribution  of  the  fund,  and  that  the  taking  of  the  substituted  certif- 
icates was  not  a  novation.    Gardner's  Estate^  524. 

3.  Sharing  in  profits — Equity,  Where  three  persons  unite  in  an 
agreement  to  purchase  stock  in  a  corporation,  and  to  divide  the  profits 
arising  from  the  sale  of  the  stock,  and  to  share  in  the  losses  if  any, 
and  one  of  the  persons  advances  a  considerable  sum  beyond  his  share, 
the  agreement  constitutes  a  partnership,  and  the  person  who  advanced 
more  than  his  share  has  a  right  to  contribution  from  the  others.  Co- 
lombia Ave.  SaTing  Fand,  Safe  Deposit,  Title  *  Trust  Co.  t*  Side- 
bottom,  470. 

.  4.  Special  partnership — Accounting— Act  of  March  21,  1886,  P.  L, 
148,  sec.  18.  Under  the  Act  of  March  21,  1836,  P.  L.  148,  sec.  18,  re- 
lating to  special  or  limited  partnerships,  all  of  the  partners  may  for 
the  purpose  of  accounting  be  regarded  as  general  partners,  and  their 
partnership  subject  to  the  legal  and  equitable  rules  relating  to  general 
partnerships. 

Where  the  articles  of  a  special  or  limited  partnership  organized  un- 
der the  act  of  March  21,  1886,  provide  that  the  profits  of  the  business 
of  the  firm  are  to  be  divided  and  the  losses  borne  by  the  several  part^ 
ners,  general  as  well  as  special,  in  certain  fixed  proportions,  a  general 
partner  cannot,  in  the  absence  of  an  express  agreement  to  that  effect, 
be  required  to  make  good  to  the  special  partner  any  loss  sustained  by 
her  on  her  contribution  to  the  capital  resulting  from  the  failure  of 
other  partners  to  pay  their  proportions  of  the  business  losses  to  the 
firm.    Banting  t.  Banting,  27. 

PATENTS. 

1.  Contract— Building  according  to  plans.  Qantt  T.  Cox  A  Sons 
Co.,  208. 

2.  SquitySpecific  performance  of  contract— Parol  contract— Evi- 
dence.   Hale  A  Kilbam  Mfg.  Co.  v.  Norcross,  283. 

PERPETUITIES. 

1.  Will^TruBtandtrustee&Separateusetrust.    Boyd's  Estate,  487. 
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PLEADING. 

1.  Equity— Specific  charges— Parties— Municipal  cantracU— Bribery. 
Seltzer  t.  Metropolitan  Electric  Co.,  100. 

2.  Equity  pleadiTiy— Equity— Equity  practice— Want  of  equity^Be- 
sponsiDc  answer-Corporation.    Kane  T.  Sclittjlldll  Fire  Ins.  Co.,  198. 

3.  Equity  pleadiny— Equity— Heap omtive  answer  by  officer  qf  corpora- 
tion.   Gantt  T.  Cox  &  Sons  Co.,  208. 

4.  Equity  pleading— Insurance— Mutual  insurance  companies^Be- 
ceiver— Injunction— Equity  practice— Equity,  Treat  r.  Pennsjlyania 
Mntaal  Life  Ins.  Co.,  B26. 

5.  Mechanic's  lien—8trikinu  off  lien— Practice,  C.  P.  Tlie  General 
Fire  Extingrnisher  Co.  v.  Magee  Carpet  Works,  647. 

PRACTICE,  C.  P. 

1.  Affidavit  oj  defense— Executors  and  administrators — Bond— De- 
fenses—Collateral  attack  on  decree  of  orphans'  court    Com.  t.  BuM,  40. 

2.  Appeals— Assignments  of  error— Evidence— Criminal  law— Murder 
—Insanity.    Com.  t.  Bamer,  335. 

3.  Mechanic's  lien—StHkimj  off  lien— Plea.  Tlie  General  Fire  Ex- 
tin^nislier  Co.  y.  Magee,  647. 

4.  Negligence  —  Contributory  negligence  —  Belease  —  Charge  —  TriaL 
Holmes  r.  Union  Traction  Co.,  229. 

PRACTICE,  EQUITY. 

1.  Insurance — Mutual  insurance  companies— Beceiver — Ir^unetion — 
Equity  pleading.    Treat  y.  Pennsylyania  Mntnal  Life  Ins.  Co.,  326. 

2.  Want  of  equity  —  Corporation.  Kane  y.  Scliujlldil  Fire  Ins. 
Co.,  198. 

PRACTICE,  O.  C. 

1.  Decedents'  estates— Vacating  decree  qf  distr^jution.  Tnnfr'B  Es- 
tate, 35. 

PRACTICE,  SUPREME  COURT. 

1.  Appeals— Paper-book— Statement  of  question  involved^Bule  26. 
Van  Sciyer  Co.  y.  McPlierson,  331. 

PRINCIPAL  AND  AGENT. 

1.  Corporations— Trustcompanies— Solicitor.  Haryejr y. Scbnjrlkill 
Trust  Co.,  421. 

PRINCIPAL  AND  SURETY. 

1.  Contract — Construction  of  instrument  by  parties.  Kane  y.  Scbnjrl- 
kill Fire  Ins.  Co.,  205. 

2.  Mortgaf/e — Accounting — Equity.  Lindsay  y.  Union  Snretj  A 
Gnarantj  Co.,  296. 

3.  Promissory  notes— Accommodation  maker.  Delaware  Conntj 
Trust  Co.  y.  Baser,  17. 

4.  Public  officers— County  commissioners—County  treasurer.  Com. 
y.  Krickbanm,  351. 
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1.  Accommodation  maker — Surety,  The  rights  and  liabilities  of  ac- 
commodation makers  of  negotiable  instniments  are  fixed  by  the  posi- 
tion in  which  their  names  appear  on  the  instrument  and  where  a  note 
is  executed  by  an  accommodation  maker,  he  assumes  a  primary  lia- 
bility and  makes  the  indebtedness  his  own.  The  effect  of  his  siguiug 
the  note  as  maker  is  to  make  his  liability  the  same  as  if  the  payee 
had,  on  the  delivery  of  the  note,  handed  the  money  to  the  accommo- 
dation maker  and  he  had  given  it  to  the  real  debtor,  and  the  fact  that 
the  money  was  delivered  directly  to  the  real  debtor  cannot  change  the 
maker's  liability  on  the  obligation.  His  position  on  the  paper  deter- 
mines the  chai-acter  of  his  responsibility  on  the  note  to  the  holder. 

The  fact,  that  a  person  is  an  accommodation  maker  of  a  promissory 
note,  and  so  known  to  the  lender  of  the  money  who  is  a  holder  for 
value,  does  not  give  the  maker  the  rights  of  an  indorser  or  surety  or 
change  his  responsibility  for  the  indebtedness  from  what  it  would  be 
as  a  maker  for  value,  and  he  can  discharge  the  indebtedness  evidenced 
by  the  note  only  as  a  maker  for  value  could  do,  and  the  giving  of  time 
to  the  real  debtor  cannot  avail  the  accommodation  maker  as  a  defense 
in  an  action  on  the  note. 

One  who  signs  a  note  as  maker,  although  he  does  it  merely  for  the 
accommodation  of  the  payee  or  the  indorser,  thereby  pledges  himself 
in  the  situation  of  principal,  and  will  not  be  allowed  to  escape  the 
consequences  of  his  action  by  subsequently  alleging  that  he  was  but  a 
surety.  Time  given  the  payee  or  indoraer  will  not  operate  to  release 
him  from  his  obligation.  These  principles  are  equally  applicable 
where  the  note  is  made  for  the  accommodation  of  a  third  person. 

Application  was  made  to  a  trust  company  to  lend  a  sum  of  money 
to  a  singing  society  for  the  purpose  of  paying  claims  arising  from  the 
construction  of  its  building.  The  trust  company  agi*eed  to  lend  the 
money  upon  receiving  a  promissory  note  to  be  signed  by  ten  of  the 
members  of  the  society  for  the  amount  of  the  loan,  taking  at  the  same 
time  a  second  mortgage  upon  the  building  also  as  security  for  the 
loan.  The  note  signed  by  ten  members  was  received  by  the  trust 
company  as  well  as  the  second  mortgage,  and  when  the  money  was 
paid  out  the  trust  company  took  the  promissory  note  of  the  singing 
society  which  was  discounted  on  the  books  of  the  trust  company. 
This  note  was  renewed  from  time  to  time,  the  society  paying  the  dis- 
count in  advance.  The  second  mortgage  having  proven  worthless, 
the  trust  company  resorted  to  the  note  made  by  the  ten  members  for 
payment  of  the  loan.  Held,  that  the  individual  makers  of  the  first 
note  were  principals  and  not  sureties,  and  that  the  extension  of  the 
note  of  the  society  and  subsequent  renewals  thei*eof  did  not  operate 
to  their  relief.    Delaware  Coanty  Trust  Co*  v.  Haser^  17. 

2.  Failure  to  collect  promiiaory  note — Executors  and  administrators 
Surcharfje,    Gardner's  Estate,  524. 

3.  Qift-'Delinery.    Clapper  T.  Frederick  ;  Clapper  v.  Flaek,  609. 

PROVINCE  OP  COURT  AND  JURY. 

1.  Charge — Practice,  C.  P. — Negligence — Contributory  negligence — 
Release— Charge  Trial.    Holmes  T*  Union  Traction  Co.f  229. 
Vol.  cxcix — 44 
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PROVINCE  OF  COUKT  AND  JURY— continued. 

2.  Negligence— Charge  qf  cowt — Comment  on  evidence,  Simmons  T« 
PemisylYauia  B.  B.,  232. 

3.  Negligence— Contributory  negligence — Railroads — **  Stop,  look  and 
liiten.''    Bard  v.  Phila.  *  Beadinir  Bj«  Co.,  94. 

4.  Qiiestion  for  jury  —  Negligence  —  Remote  and  proximcUe  cause. 
Chambers  t.  Carroll,  371. 

PROXIMATE  AND  REMOTE  CAUSE. 

1.  Negligence— Fall  qf  gw^d  rail  in  Mghwaiy,  Ohl  T*  Bethlehem 
Township  (No.  1),688. 

PROXIMATE  CAUSE. 

1.  Negligence  —  Remote  and  proximate  cause  —  (Question  for  Jury. 
Cliambers  r.  Carroll,  371. 

PUBLIC  OFFICERS,  see  County  Oommissionen. 

2.  Appointment  qf  public  officers— Confirmation  by  senate — ConsUtur 
^n,  article  4,  section  8 — Removal  qf  elected  officer — Abolition  of  office 
—  Constitutional  law  —  Justice  qf  the  peace  —  Temporary  expedUenL 
Com.  T.  Moir,  534. 

3.  County  commissioners — County  treasurer — Surety,  A  county  com- 
missioner may  legally  become  a  surety  on  the  official  bond  of  a  county 
treasurer.  ^ 

A  county  commissioner  is  not  a  councilman,  burgess  or  a  director 
or  trustee  or  manager  of  a  corporation  within  the  meaning  of  the  66th 
section  of  the  penal  code  of  March  31,  1860. 

Not  decided  whether  a  county  is  a  corporation  within  the  meaning 
of  the  act  of  March  31,  1860,  sec.  66.    Com.  T.  Krickbanm,  351. 

4.  Governor — Veto  power— Mandamus — Jurisdiction — Consent — Con- 
stitutional law.    Com.  T.  Barnett,  161. 

5.  School  law  —  Selection  of  school  sites  in  Philadelphia^  Com. 
O'Boarke  t.  Dayis,  278. 

PUBLIC  SCHOOLS. 

1.  Constitutional  law — Veto  qf  items  in  appropriation  bUl,  Com*  T. 
Bamett,  161. 

RAILROADS. 

1.  Common  carriers— Insurance — Subrogation,  Boos  T.  Phila.,  WIL 
*  Balto.  B.  R.  Co.,  378. 

2.  Crossings  at  grade— Act  qf  June  19, 1871,  P.  L,  1361.  On  a  bill  in 
equity  under  the  Act  of  June  19,  1871,  to  I'egulate  the  crossing  of  a 
railroad  by  a  street  railway,  the  plaintiff  has  no  standing  to  object 
that  the  defendant  has  no  charter  right  to  maintain  a  steam  railroad 
at  the  point  in  controversy,  wliere  it  appears  that  the  defendant  had 
operated  its  road  for  t1iii*ty  years,  ran  more  tlian  fifty  trains  a  day  over 
it,  and  that  the  commonwealth  had  in  numerous  instances  recognized 
the  validity  of  the  power  as  originally  exercised  by  the  defendants^ 
predecessor  in  title.  Carlisle  A  Mount  Holly  By*  Co.  ?•  Phila.^  Har- 
risburg  *  Pittsburg  B.  B.  Co.,  532. 
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RAILROADS— continued. 

3.  Negligence — Contributory  negligence — **  8top^  look  and  listen  " — 
Province  qf  court  and  jury.    Bard  T.  Phila.  &  Beading  By.  Co.,  94. 

4.  Negligence— Defective  switcfi—Nonauit.,  SaTltz  v.  Lehlgrh  aud 
New  England  B.  B.  Co.,  218. 

5.  Negligence — Master  and  servant — Trespass  by  employee  outside  of 
line  of  duty.    McFarlan  t.  Penna.  B.  B.  €0.9  408. 

6.  Negligence — Passengers — Alighting  from  train — Crossing  tracks 
at  station.    Girton  y.  Lehiflrh  Yalley  B.  B.  Co.,  147. 

7.  Negligence — Right  qf  adult  children  to  recover  for  loss  qf  a  parent 
—Act  qf  ApHl  26, 1855,  P.  L.  309.  Stahler  v.  Phila.  &  Beadingr  By. 
C0.9  383. 

8.  Negligence — Safety  gates— City  ordinance,  Simmons  t.  Penn- 
sjlyania  B.  B.  Co.,  233. 

9.  Street  railways— Alighting  from  summer  car — Negligence.  Swee- 
ney T.  Union  Trac.  Co.  9  293. 

10.  Street  railways — Company  organized  under  general  railroad  Act 
of  April  4,  1868,  P.  L.  62— Remedy  under  Act  qf  June  19,  1871,  P.  L. 
1361.  On  a  bill  in  equity  filed  by  an  owner  of  property  abutting  od  a 
borough  street  to  restrain  the  construction  of  a  street  railway  thereon, 
the  court  will  under  the  Act  of  June  19,  1871,  P.  L.  1361,  award  a  pre- 
liminary injunction  where  the  record  shows  that  the  company  sought 
to  be  enjoined  was  organized  under  the  general  railroad  act  of  April  4, 
1868,  that  the  borough  passed  an  ordinance  gianting  leave  to  the  com- 
pany to  lay  a  track  on  the  street  to  be  operated  by  electricity,  and  i^ 
erect  poles  and  trolley  wires,  provided  that  no  coal  or  freight  cars  be 
allowed  to  pass  over  said  route,  and  that  the  company  accepted  the 
ordinance,  and  proposed  to  erect  poles  and  wires  on  the  street.  In 
such  a  case  it  is  immaterial  that  the  company  denies  in  its  answer 
that  it  proposes  to  operate  a  street  passenger  railway.  Mory  T*  Oley 
Talley  By.  Co.,  152. 

11.  Street  railways — Corporations — Stockholder's  meeting — Notice — 
Fraud.    Stronk  T.  Owen,  73. 

12.  Street  railways—  Equity — Preliminary  injunction — Turnpike — 
Construction  qf  second  track — Laches.  On  a  bill  in  equity  to  restrain 
the  construction  of  a  second  track  of  a  street  railway  on  a  turnpike,  a 
preliminary  injunction  was  refused  by  the  court  below  where  it  ap- 
peared that  the  first  track  was  laid  on  the  turnpike  noi*th  of  its  center 
line,  and  that  the  complainant*s  land  abutted  on  the  south  side  of  the 
turnpike,  and  that  the  complainants  had  allowed  over  two  years  to 
pass  by  from  the  date  of  the  construction  of  the  first  track  before 
they  objected  to  the  construction  of  the  second  track,  although  they 
had  notice  that  the  railway  was  to  consist  of  two  tracks.  The  su- 
preme court  declined  to  interfere  at  this  stage  of  the  case.  Hinner- 
shltz  y.  Union  Trac.  Co.,  3. 

13.  Street  railways — Negligence— Collision  between  car  and  wagon — 
Contributory  negligence.    Tyson  t.  Union  Trac  Co.,  264. 

14.  Street  railways— Negligence — Jumping  off  moving  car.  Foster 
T.  Union  Trac  Co.,  498. 

15.  Street  railways — Negligence — Master  and  servant — Fellow-servant 
^Act  qf  ApHl  4,  P.  L.  68.    Kelly  y.  Union  Trac  Co.,  322. 


Digiti 


ized  by  Google 


C92  INDEX. 

RAILROADS— conWnued. 

16.  Street  railways — Negligence — Negligence  in  driving  along  a  road 
on  which  there  is  an  electric  railway.  Morrow  ?•  Delaware  Co.  and 
Phila.  Elec.  By.,  156. 

REAL  ESTATE. 

1.  Assignment  for  creditors — Contingent  interest.  Bobbin's  Estate, 
500. 

2.  Condemnation  of  portion  of  demised  premises — Landlord  and  ten- 
ant^Road  law— Act  of  April  21,  1855,  P.  L.  206.  Ulller  T.  COWOB, 
316. 

3.  Conveyance  qf  property— Statute  of  frauds— Married  women — Me- 
Charlie's  lien.    Bankard  t.  Shaw,  623. 

4.  Deed — Description— Boundary—Street.     Cole  T.  Phlla«,  464. 

5.  Deed — Sale— Conversion — Minerals— Hoy cUties.  Gardner's  Es- 
tate, 524. 

G.  Deed —  Unrecorded  deed—  Oil  lease — Forgery — Evidence.  Kennedy 
T.  Forrest  Oil  Co.,  644. 

7.  Descriptionqf'land— Will— Devise— IS ^c^^^t.  Updegraff  T«  Me- 
Cormick,  590. 

8.  Easement— Right  to  use  water — Prescription — Boroughs,  Keamej 
T.  Boro.  of  West  Chester,  392. 

9.  Marketable  title  to  real  estate — Vendor  and  vendee — Res  a^udi- 
cata.    Bright  T.  Esterly,  88. 

10.  Responsibility  for  injuries  to  property— Municipal  contract— Dam- 
ages.   Flynn  t.  Phila.,  476. 

11.  Trust  and  trustees — Resulting  trusts — Married  women,  MeCor* 
mick  T.  Cooke,  631. 

12.  Unseated  lands — Taxation — Assessments — Separation  qf  minerals 
from  surface.    Hutchinson  T.  Kline,  564. 

13.  Vendor  and  vendee — Contract  by  letters — Statute  e/  frauds, 
Haines  t.  Dearborn,  474. 

RECEIVER. 

1.  Corporations — Foreign  corporations— Foreign  attachment — Foreign 
creditor  and  receiver — Attachment  prior  to  receivership.  Soils  T. 
Blank,  600. 

RECORD. 

1.  Judgment — Collateral  attack.    Kostenbader  t.  Knebler,  246. 

REMAINDER. 

1.  Will-**  Die  unmarried.''    Goodman's  Appeal,  1. 

2.  Will — Vested  and  contingent  estates — **  Surviving  grandchildren," 
Seholdt's  Estate,  58. 

REPLEVIN. 

1.  Fraud— Rescission  cf  contract  cfsale.  In  an  action  of  repleTin  to 
recover  goods  alleged  to  haye  been  sold  by  plaintiif  to  defendant  in 
i*eiiance  upon  fraudulent  representations  and  upon  a  letter  written  hj 


Digiti 


ized  by  Google 


INDEX.  698 

REPLEVIN—coniinwed. 

a  third  person  to  the  plaintiff  at  the  instance  of  the  defendant,  the 
writer  of  the  letter  when  called  as  a  witness  for  plaintiff  may  be  asked 
what  occurred  between  him  and  the  defendant  at  the  time  the  letter 
was  written. 

In  the  investigation  of  fraud  great  latitude  is  permitted  in  the  ad- 
mission of  eyidence. 

Where  a  purchaser  of  goods  represents  to  the  seller  at  the  time  of 
the  sale  that  she  had  means  amply  sufficient  to  pay  for  the  goods, 
and  subsequently  in  an  action  of  replevin  by  the  seller  to  recover  the 
goods,  she  testifies  that  she  had  a  stated  sum  of  her  own  means,  and 
had  deposited  it  in  a  bank  before  the  purchase  of  the  goods,  she  may 
on  cross-examination  be  asked  from  whom  she  received  the  money. 
Yan  Seiyer  Co.  t.  MePhersen,  331. 

RES  ADJUDICATA. 

1.  Vendor  and  vendee^MarketMe  title  to  real  estate.  Bright  T. 
Ssteriy,  88. 

ROAD  LAW. 

1.  Change  qf  grade — Negligent  maintenance  cf  street — Trespass — 
MunieipaUties.  In  an  action  against  a  city  to  recover  damages  for  in- 
juries to  property  abutting  on  a  street,  caused  by  the  negligence  of 
the  city  in  permitting  the  street  to  remain  full  of  holes  in  which  water 
accumulated  and  from  which  it  percolated  into  plaintiff^s  cellar,  the 
city  oannot  set  up  as  a  defense  to  tlie  action  that  prior  to  the  injuries 
complained  of  damages  had  been  assessed  and  paid  to  plaintiff  in  stat- 
utory proceedings  for  change  of  grade  of  the  street.  Kehoe  j. 
PhilA.,  45. 

2.  Landlord  and  tenant — Condemnationof  portion  of  demised  premises 
--Act  cfApHl  21,  1855,  P.  L,  266.    Uhler  T.  Cowen,  316. 

3.  Vacation  of  street — Dedication,  Where  ground  covered  by  a  street 
is  conveyed  to  the  city  of  Philadelphia  **  to  have  and  to  hold  ....  to 
the  same  extent  and  to  the  same  effect  as  if  the  said  street  had  been 
opened  by  a  decree  of  the  court  of  quarter  sessions  for  the  county  of 
Philadelphia  upon  proceedings  had  for  that  purpose  under  the  road 
laws  of  the  commonwealth  of  Pennsylvania,*'  the  deed  g^ves  to  the 
city  the  same  power  over  the  street,  that  it  has  over  a  street  opened 
by  adverse  legal  proceedings,  and  the  right  of  the  city  to  narrow  or 
vacate  such  a  street  by  ordinance  of  councils  and  action  of  the  board 
of  surveyors  is  beyond  doubt,  and  the  liquidation  or  payment  of  dam- 
ages is  not  a  prerequisite  to  a  legal  vacation. 

Where  a  person  buys  land  fronting  on  a  street  without  notice  that 
his  grantor  had  by  an  unrecorded  deed  dedicated  the  street  to  public 
use,  and  it  appears  that  the  street  as  originally  opened  and  as  described 
in  the  deed  of  dedication  was  forty  feet  wide,  the  city  by  ordinance  of 
council  and  by  action  of  the  board  of  sui-veyors,  and  without  payment 
of  damapres  may  plot  the  street  on  the  city  plan  as  of  the  width  of 
thirty  feet,  and  the  owner  cannot  by  a  bill  in  equity  enjoin  the  city 
from  so  doing.  For  any  injury  he  may  sustain  by  reason  of  the  nar- 
rowing or  vacation,  he  has  an  adequate  remedy  at  law.  Morris  T. 
Philadelphia,  357. 
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RULE  IN  SHELLEY'S  CASE. 

1.  Wm^Absolute  devUe^Reduction  of  estate,    Dejine's  Estate^  260. 

2.  WiUr^Conatruction—Issue.    01  Iyer's  Estate^  509. 

3.  WiU—Detise.    Brigrht  v.  Esterlj,  88. 

SALE. 

1.  Administrator's  sale— Executors  and  administrators — lAabUUv  qf 
purchaser.    Fahri?,  Administratrix^  t«  Sdiimpff,  423. 

2.  Contract — Breach  of  contract — Purchase  of  substituted  goods  in  the 
market,    Hamilton  t«  Kirby^  466. 

3.  Contract — Evidence — Parol  etddence.  Crown  State  Co.  T«  AlleUy 
239. 

4.  Deed— Conversion— Minerals— Royalties,    Gardner's  Estate^  524. 

5.  Rescission  of  sale— Equity  ^Laches.  Nerre  Food  Co.  T.  Robert- 
son, 486. 

SCHOOL  LAW. 

1.  Selection  qf  school  sites  in  Philadelphia— Acts  of  March  8,  1818, 
P.L.124;  ^priae,  1845,  P.  L.  502;  February  2, 1854,  P. X. 21;  ^prt721, 
1855,  P.  Z.  264;  ApHl  5,  1867,  P.  L.  779;  March  15,  1870,  P.  L.  437; 
June  1,  1885,  P.  L.  37;  April  25,  1889,  P.  L,  50. 

The  board  of  public  education  of  the  city  of  Philadelphia,  and  not 
the  councils  of  the  city,  is  empowci*ed  to  select  and  choose  sites  for 
the  public  schools  of  the  city.  The  members  of  the  board  of  public 
education,  therefore,  cannot  be  compelled  to  draw  a  warrant  for  the 
purchase  money  of  a  lot  selected  and  purcliased  by  the  city  councils 
for  school  purposes. 

While  the  city  councils  have  no  power  to  choose  the  site  of  a  school 
building,  there  can  be  no  objection  to  an  oi-dinance  of  councils  directing 
the  city  solicitor  to  examino  and  approve  the  title,  and  authorizing 
him  to  cause  a  conveyance  of  a  lot  to  be  made  to  the  city  for  school 
purposes,  provided  the  site  has  been  selected  by  the  board  of  public 
education.    Com.  T.  Davis,  278. 

SEPARATE  ESTATE. 

1.  Married  women— Power  to  contract,    Bankard  t.  Shaw,  623. 

SEPARATE  USE  TRUST. 

1.  Trust  and  trustees— Married  woinan— Ratification— Estoppel 
Miller  v.  Dean,  637. 

SHERIFF'S  SALE. 

1.  Ejectment— Mortgage— Secret  trust,    Dewaters  V.  Knhnle,  439. 

2.  Judgment— Record— Collateral  attack,  Kostenbader  v.  Knebler, 
246. 

3.  Life— Estate— Execution— Act  qf  January  24,  1849,  P.  L.  677. 
DnFonr  v.  Babb,  107. 

4.  Setting  aside  sale — Inadequacy  of  price — Misdescription — Mistake 
of  attorney,  A  sheriff's  sale  of  real  estate  will  be  set  aside  where  it 
appears  that  the  property  sold  for  150.00  while  it  was  worth  $3,000, 
that  there  was  a  material  misdescription  of  the  real  estate  by  the 
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SHERIFFS  SALE — continued. 

sheriff,  that  the  attorney  represeuting  the  exoeptant  to  the  sale  was 
under  a  misapprehension  as  to  what  liens  were  discharged,  and  that 
the  exceptant  at  a  resale  would  bid  over  $3,000.  Fidelity  Building 
A  Loan  Assn.  of  Lebanon  t.  Uliler,  417. 

SIDEWALKS. 

1.  D^ective  sidewaUc^NegUgence— Municipalities— NoUee.  Sogers 
T.  Williamsporty  450. 

2.  S^cavation  in  sidewalk— NegUgence.    Lenich  T.  Beayer^  420. 
8.  Scaffolding  on  aidewalk-^Negligence.    Piiee  v.  Bets»  457. 

STATUTES. 

1.  Constitutional  law — Governor — Veto  power — Veto  of  items  in  ap- 
propriation bill— Public  scJiools,    Com.  T.  Bamett,  161. 

2.  Constitutional  law— Municipal  corporations — Impossibility  qf  exe- 
cution qf  act— Act  qf  March  7, 1901,  known  astfie''  Ripper  Bill  ''—Pub- 
lic officers — Justice  of  t?ie  peace — Temporary  expedient — Appointment 
qf  puUic  officers — Confirmation  by  senate — Constitution^  article  4,  sec- 
tion S— Title  qf  act—BepeaL    Com.  t.  Moir»  534. 

STATUTE  OP  FRAUDS. 

1 .  Conveyance  qf  property — Married  women — MecJuLnic*s  Hen.  Where 
a  married  woman  contracts  for  the  erection  of  a  house  on  her  separate 
estate,  and  a  mechanic's  lien  is  filed  against  the  property,  and  subse- 
quently a  sci.  fa.  on  the  lien  is  settled  by  the  owner  giving  a  note,  and 
judgment  is  obtained  by  suit  on  the  note,  execution  may  be  had  against 
the  proi>erty  under  the  judgment,  although  the  owner  conveyed  it  for 
a  nominal  consideration  to  her  children  by  a  deed  executed  and  de-' 
livered  after  the  mechanic's  lien  was  filed,  but  before  the  note  was 
given.    Bankard  v.  ShaWf  628. 

2.  Vendor  and  vendee— Contract  by  letters.  Haines  T.  Dearboniy 
474. 

STATUTE  OF  LIMITATIONS. 

1.  Assignment  for  creditors — Banks  and  banking.  Where  an  assignee 
for  creditors  makes  a  demand  upon  a  bank  for  the  amount  of  a  de- 
I>osit  standing  in  the  assignor's  name,  and  the  bank  claims  the  right 
to  hold  the  deposit  under  a  special  contract  to  meet  maturing  notes, 
and  the  assignee  after  examining  the  evidence  acquiesces  in  the  claim 
and  takes  no  further  steps,  the  statute  of  limitations  begins  to  run 
from  the  time  of  the  demand  on  the  bank  and  its  refusal  to  pay.  The 
fact  that  the  creditors  of  the  assignor  had  no  knowledge  until  a  much 
later  period  of  the  deposit,  and  of  the  assignee's  acquiescence  in  its 
retention  by  the  bank,  is  wholly  immaterial.  Mifflin  County  Nat. 
Bank  t.  Fourth  St.  Nat.  Bank,  450. 

2.  Contract— Parol  modification.    Prouty  T.  KreamoFf  278. 

STOCK. 

1.  Agreement  to  pay  calls  on  stork — Corporations— Contract — 8ale^ 
Evidence— Parol  evidence.    Crown  Slate  Co.  t.  Ailen^  289. 
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SUBROGATION. 

1 .  Common  carriera — BaUroad$ — Inwrance,  Boss  T*  PhllA.^  WiL 
ABalto.R.B.Co«d78. 

TAXATION. 

1.  AaseaamenU  —  Separation  qf  mineraU  from  swface  —  Unseated 
land».  Whei*e  an  owner  of  lands  conveys  the  sui-face  and  reserree  the 
minerals,  it  is  his  duty  to  notify  the  county  oommissioiiers  of  this 
fact,  and  if  he  fails  to  do  so,  and  thereafter  the  lands  are  aasessed  as 
to  the  entire  estate  as  unseated  lands,  and  are  sold  as  such  at  a  tax 
sale,  the  owner  of  the  surface  may  purchase  at  such  aale,  and  acquire 
good  title  to  the  minerals.    Hotohinson  T.  Klinef  564. 

TAXSALB. 

1.  A88€89ment8 — Separation  of  mineraU  from  naface — Un$eated 
lands,    HntehinsoB  t.  Kline,  564. 

TELEPHONE  COMPANIES. 

1.  Telegraph  eompaniee—THrnpike  ro€id  eompanie^-^AcU  ^  April  29, 
1874,  P.  L.  73,  May  1,  1876,  P.  L.  90,  and  June  26,  1885,  P.  L.  164.  A 
statute  applicable  to  telegraph  companies  is  also  applicable  to  tele- 
phone companies. 

A  turnpike  road  when  used  by  the  public  is  a  public  highway,  and 
under  the  act  of  April  29,  1874,  a  telephone  company  may  locate  and 
construct  a  line  of  telegraph  poles  and  wii*es  upon  a  turnpike  road, 
provided  that  such  location  and  construction  does  not  incommode 
the  public  use  of  tlie  road.  People's  TeleplMMM  ani  T^egn^  Co. 
T«  Berks  mm!  Daapkln  Tanplke  Bead,  411. 

TRUST  AND  TRUSTEES. 

1.  Appointment  qf  truBtee^Act  <^  June  14, 1886.  Where  the  several 
owners  of  an  undivided  interest  in  real  estate  convey  the  land  by  deed 
to  a  peraon  who  is  the  president  of  a  trust  company  in  trust  to  eolleot 
the  income  and  apply  it  to  the  payment  of  debts,  and  after  debts  are 
paid  to  reconvey  it  to  the  owners,  and  subsequendy  certain  ol  tlie 
owners  mortgage  their  interest  to  the  trust  company,  and  thereafter 
the  trustee  dies,  the  timst  company  has  a  stsnding  to  petition  the 
court  under  the  act  of  June  14,  1836,  to  have  a  trustee  appointed  to 
All  the  vacancy.  Onarantee  Trust  and  Safe  D^^lt  Co.  of  PUla. 
T.  Soott,  471. 

2.  Convevance-^Fraud^Act  qf  April  22,  1856,  P.  L.  582.  Where 
one  of  the  purposes  in  conveying  land  was  to  prevent  if  possible  the 
collection  of  a  judgment,  but  subsequently  the  judgment  is  paid  out 
of  the  proceeds  of  a  portion  of  the  land  sold,  and  the  remainder  of 
the  land  is  reconveyed  to  the  original  owners,  such  owners  may  main- 
tain a  bill  in  equity  against  the  grantee  to  enforce  his  promise  to  ac- 
count for  the  proceeds  of  the  land  sold,  notwithstanding  the  original 
illegal  purpose  of  the  conveyance.  Such  a  suit  is  not  barred  by  the 
Act  of  April  22,  1856,  P.  L.  532.    Bechtel  V.  Ammon,  81. 

3.  Irretocable  deed  of  trust— Huaband  and  wife.  Where  a  man  at  a 
time  when  he  is  engaged  to  be  married  executes  an  irrevocable  deed 
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of  trust  io  which  no  provision  is  made  for  his  future  wife,  and  which 
he  himself  cannot  revolce,  and  subsequently  marries,  the  wife  during 
the  life  of  her  husband  has  no  standing  to  have  the  deed  set  aside  on 
the  ground  that  it  was  in  fraud  of  her  marital  rights.  Pottery. 
Fidelity  Ins.  Trnst  and  Safe  Deposit  Co.  (No.  2),  366. 

4.  Married  women — Separate  use  trust — Bat\fication — Estoppel. 
Where  a  married  woman  joins  with  her  husband  in  executing  deeds 
for  lands  in  which  she  has  a  separate  use  trust,  and  after  the  death  of 
her  husband  accepts  payments  of  a  portion  of  the  purchase  money, 
she  and  her  heirs  are  estopped  from  asserting  title  as  against  the 
grantees  in  the  deeds  from  herself  and  husband,  and  such  acceptance 
works  a  ratification  and  redelivery  of  the  deed.    Miller  t.  Dean^  637. 

6.  Parent  and  child — Fraud,  Where  a  son  of  superior  business  ex- 
perience and  ability  to  his  father,  who  is  aged  and  infirm,  induces  the 
latter  to  mortgage  his  property  for  the  former's  debt,  and  the  son  in 
the  absence  of  his  father,  fails  to  pay  the  debt,  and  the  mortgage  is 
foreclosed,  and  at  the  sherifTs  sale  the  son  buys  in  the  property  which 
is  worth  more  than  double  the  debt,  and  uses  therefor  the  very  money 
which  he  should  have  used  to  pay  the  debt,  he  will  be  decreed  to  hold 
the  property  as  trustee  for  his  father.    Walker  T.  Walker^  435. 

6.  Removal  of  trustee— Act  of  April  9,  1868,  P.  L,  785.  Under  the 
Act  of  April  9,  1868,  P.  L.^785,  entitled  "  An  act  to  authorize  the  court 
of  common  pleas  and  orphans^  court  in  the  city  of  Philadelphia  to 
appoint  and  remove  trustees, ''  the  courts  have  no  power  to  remove  a 
trustee  at  the  mere  whim  or  caprice  of  a  cestui  que  timst  A  substan- 
tial reason  for  such  action  must  appear. 

An  application  by  a  cestui  que  trust  to  have  a  testamentary  trustee 
removed  will  not  be  granted  where  it  appears  that  the  aversion  of  the 
petitioner  to  the  trustee  arose  from  the  fact  of  the  trustee's  appoint- 
ment to  the  exclusion  of  herself  and  her  husband,  that  an  alleged  im- 
proper sale  of  assets  of  the  estate  was  a  proper  and  prudent  one,  and 
that  the  petitioner's  annoyance,  alleged  ill  health  and  expense  of  em- 
ploying counsel  were  all  due  to  her  own  acts  and  not  to  any  conduct 
of  the  trustee.  Nathan's  Estate,  191  Pa.  404,  overruled.  Heafle's 
Estate,  307. 

7.  Resulting  trusts — Married  women.  A  trust  in  land  in  favor  of  a 
married  woman  against  her  husband  holding  the  title  in  his  own  name 
cannot  be  sustained,  unless  it  appears  that  at  the  time  the  land  was 
purchased  it  was  paid  for  with  the  wife's  money,  and  also  that  it  was 
her  intention  to  take  title  in  her  own  name,  or  in  the  name  of  her  hus- 
band in  trust  for  herself  to  the  extent  of  the  interest  paid  for  by  her 
separate  estate.  A  bill  in  equity  to  enforce  such  a  trust  is  demurrable 
if  these  facts  are  not  averred.    McCormick  v.  Cooke,  631. 

8.  Secret  trust— Sgectment— Sheriff* s  sale— Mortgage,  Dewaters  T. 
Knhnle,  439. 

9.  Separate  use  trust—Will— Perpetuities.    Boyd's  Estate,  487. 

10.  Spendthrift  trust — Payment  of  income  to  cestui  que  trust.  At  the 
instance  of  a  cestui  que  ti-ust  in  a  strict  spendthrift  trust,  receipts  for 
income  were  prepared  in  advance  of  the  payment  of  the  money,  leav- 
ing the  amount  to  be  filled  in  when  it  was  ascertained  how  much  the 
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payment  was  to  be,  and  these  receipts  were  intnigted  by  the  cestui 
que  trust  to  his  wife,  who  went  to  the  trustee  and  received  the  money 
by  checks  payable  either  to  her  order  or  to  the  order  of  her  husband. 
Sometimes  the  cestui  que  trust  would  go  in  person  taking  a  check 
either  to  the  order  of  himself  or  his  wife.  In  this  way  numerous  pay- 
ments of  interest  were  made  by  the  trustee.  Subsequently  the  cestui 
que  tinist  was  arrested  for  nonsupport  at  the  instance  of  his  wife. 
This  resulted  in  an  agreement  by  the  terms  of  which  the  cestui  que 
trust  was  to  give  to  his  wife  a  portion  of  his  income  for  the  trust 
estate.  The  agreement  provided  that  checks  for  the  portion  of  the 
income  payable  to  the  wife  should  be  drawn  to  the  order  of  the  cestui 
que  trust  and  should  be  indorsed  by  him  to  the  order  of  his  wife,  and 
that  these  checks  so  indorsed  should  remain  with  the  trustee  who  was 
personally  to  deliver  them  to  the  wife.  These  methods  of  payment 
did  not  originate  with  the  trustee,  nor  were  they  pursued  at  his  in- 
stance, or  in  obedience  to  his  direction.  Held,  that  the  payments  were 
properly  made  by  the  trustee  to  the  cestui  que  trust,  and  that  the 
latter  could  not  compel  the  trustee  to  pay  them  a  second  time.  Jones's 
Estate,  143. 

11.  Voluntary  tru8t — Irrevocable  tnist.  Where  a  voluntary  trust  is 
an  active  one,  and  by  its  express  terms  irrevocable,  and  there  has  been 
no  failure  of  the  purpose  of  the  trust,  and  it  is  not  shown  that  the  deed 
was  procured  by  fraud  or  imposition,  or  executed  under  a  misappre- 
hension of  the  facts  or  of  the  law,  the  settlement  will  be  sustained  and 
enforced  in  favor  of  the  beneficiaries.  Potter  T.  Fidelity  Ins.  Trust 
and  Safe  Deposit  Co.  (No.  1),  360. 

TRIAL. 

1  Practice,  C,  P^—Negligence-^Contributwy  negligenee^Releaae^ 
Charge.    Holmes  t.  Union  Trac  Co.,  220. 

TURNPIKE. 

1.  Street  railway  a — Equity^Preliminary  injunction — Conatructicn  cf 
second  track^Lachea,    Hinnershits  T.  Union  Trac  Co.,  3. 

ULTRA  VIRES. 

1.  Corporation8'--Mechanic''8  lien.  The  General  Fire  Extinguisher 
Co.  T.  Magee  Carpet  Works,  647. 

UNDUE  INFLUENCE. 

1.  Wills— lame  deviaavit  vel  non^Teatamentary  capacity.  Wing* 
ert's  Estate,  427. 

2.  Will — Testamentary  capacity — laaue  deviaavit  vd  non,  Lenhart's 
Estate,  618. 

UNSEATED  LANDS. 

1.  Taxation — A  aseaamenta-^  Separation  of  minerala  from  awface, 
Hntohinson  v.  Kline,  564. 
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VACATION  OF  STREET. 

1.  Boad  lauh-Dedication.    Morris  t«  P]iiladelphia»  367. 

VENDOR  AND  VENDEE. 

1.  Contract  by  letters— Statute  cf  frauds.  A  oontraot  for  the  sale  of 
land  will  be  sustained  where  it  appears  that  there  was  a  series  of  let- 
ters between  the  vendor  and  vendee;  that  in  one  of  the  letters  a  price 
was  fixed  from  which  no  variance  was  made  or  suggested  in  any  of 
the  later  letters;  that  the  land  was  referred  to  in  the  letters  by  a  name 
by  which  it  had  been  known  for  fifty  years,  that  the  state  and  county 
in  which  it  was  situated  was  mentionedf  that  reference  was  made  to 
the  vendor's  deed  and  his  source  of  title,  that  the  names  of  i>ersons 
occupying  the  land  was  stated,  and  that  the  vendor  in  the  letters  con- 
stantly averred  a  contract  which  the  vendee  did  not  deny.  Haines  t« 
Dearborn,  474. 

2.  Marketable  title  to  real  estate— Res  acljudieata.  Where  a  person 
has  purchased  land  relying  on  a  decision  of  the  Supreme  Gourt  that 
his  vendor  had  a  good  marketable  title  in  fee  simple,  such  person's 
title  in  fee  simple  cannot  be  subsequently  questioned.  Bright  T« 
Esterly,  88. 

3.  Notice  of  unrecorded  deed — Oil  lease,  A  purchaser  of  land  hav- 
ing notice  of  a  prior  unrecorded  deed  from  the  vendor  will  not  be  per- 
mitted to  set  up  his  title  against  a  prior  conveyance.  A  recital  in  a 
deed  is  notice  to  a  purchaser  of  the  fact  recited.  If  the  recital  is  an 
*'  oil  lease,**  the  vendee  must  be  held  to  notice  of  a  prior  grant  of  the 
right  to  the  oil  in  the  land  purchased  by  him.  Jennings  T.  Bloom- 
iield,  638. 

VESTED  AND  CONTINGENT  ESTATE. 

1.  Assignment  for  creditors.    Robbing's  Estate,  500. 

2.  WiU—Semainder^'' SurviHng  grandchildren.''  Selialdt's  Es- 
tate, 58. 

WAGES. 

1.  Taxation— Assessments— Separation  cf  minerals  from  suiffaee— 
Unseated  lands.    Hutchinson  t.  Kline,  564. 

WATER  AND  WATER  RIGHTS. 

1.  Easement— Prescriptionr—BorougJis.  Kearney  T.  Boro*  of  West 
Cliester,  302. 

WATER  COMPANY. 

1.  Boroughs— Ordinance — ^cavations  in  highways— Beasonable  bor- 
ough ordinance.  Springfield  Water  Co.  t.  Burgess  and  Town  Conn- 
dl  of  the  Borough  of  Darby,  400. 

WIDOW. 

1.  Will— Legacy— Abatement.    Forepaugh's  Estate,  484. 
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WILL. 

1.  Absolute  devise — Reduction  of  estate — Bule  in  Shelley^ s  Case.  Tes- 
tator devised  certain  real  estate  to  his  daughter  £.  L.,  at  the  death  of 
her  mother.  He  also  made  similar  devises  of  real  estate  to  other 
daughters.  Li  a  subsequent  clause  in  his  will  he  directed  as  follows: 
**  It  is  my  will  that  neither  of  my  children  shall  sell  or  convey  any 
part  of  the  real  estate  hereby  willed  to  them,  but  shall  receive  the 
rents,  issues  and  profits  thereof  during  their  natural  lives,  and  after 
their  or  either  of  their  deaths,  their  portions  shall  be  equally  divided 
among  their  children  and  their  heirs;  and  if  either  of  my  children 
should  die  without  issue,  their  portion  shall  be  equally  divided  among 
the  sumvors.^'  After  the  death  of  the  testator,  a  daughter,  £.  A., 
instituted  proceedings  which  had  for  their  purpose  the  construction 
of  the  will,  and  obtained  a  decision  in  Williams  v.  Leech,  4  Casey,  80, 
and  Naglee^s  Appeal,  9  Casey,  80,  that  she  took  an  estate  in  fee  simple 
under  her  father*s  will.  Upon  E.  L.*s  death,  £.  A.  claimed  to  share 
in  the  proceeds  of  the  real  estate  devised  to  £.  L.,  on  the  ground  that 
£.  L.  took  a  life  estate  only  on  the  theory  that  Guthrie^s  Appeal,  1 
Wright,  0,  had  overruled  William  v.  Leech  and  Naglee's  Appeal.  Held, 
that  the  fund  should  be  awarded  to  the  representatives  of  £.  L.  De- 
Tine's  Estate,  250. 

2.  Advancements — Judgment,  Where  testator  directs  that  **all 
amounts  charged  against  my  respective  children  shall  be  considered  as 
so  much  received  on  account  of  their  respective  inheritance,  and  all 
moneys  charged  against  or  owing  to  me  by  any  of  my  daughters-in- 
law  or  by  my  son-in-law,  whether  the  statute  of  limitation  shall  have 
barred  such  claims  or  nut,  shall  be  deducted  from  the  shares  of  the 
husbands  of  such  daughters-in-law,  respectively,  or  from  the  share  of 
the  wife  of  such  son-in-law,"  the  executrix  of  testator  cannot  before 
the  settlement  of  the  estate  enter  up  a  judgment  note  given  by  a  daugh- 
ter-in-law to  testator,  and  proceed  to  issue  execution  thereon.  Keiser 
?•  Keiser,  77. 

3.  After-bom  chUdren^Act  qf  April  8,  1833,  P.  L.  250.  The  Act  of 
April  8,  1833,  P.  L.  250,  which  provides  that  **  when  any  person  shall 
make  his  last  will  and  testament,  and  afterwards  shall  marry,  or  have 
a  child  or  children  not  provided  for  in  such  will,  and  die,  leaving  a 
widow  and  child,  or  either  a  widow  or  child,  or  children,  although 
such  child  or  children  be  bom  after  the  death  of  their  father,  every 
such  person,  so  far  as  shall  regard  the  widow  or  child  or  children  after- 
born,  shall  be  deen;ied  and  construed  to  die  intestate,"  applies  to  the 
wills  of  women  as  well  as  to  the  wills  of  men.     Owens  T.  Haines,  137. 

4.  Change  qf  law— Adoption,  A  testator  who  commits  the  distribu- 
tion of  his  estate  to  the  law,  upon  the  happening  of  an  event  neces- 
sarily future,  must  reasonably  be  presumed  to  have  contemplated  the 
possibility  of  a  change  in  the  law  in  the  mean  time. 

Where  a  will  executed  in  1853,  prior  to  the  adoption  law  of  May  4, 
1855,  P.  L.  431,  contains  a  devise  to  a  son  for  life  with  remainder  to  such 
person  or  persons  as  would  be  entitled  by  law  to  take  the  son^s  estate, 
an  adopted  daughter  of  the  son,  adopted  in  1880,  one  year  prior  to  the 
son's  death,  is  entitled  to  take  the  devise.    Kokier's  Estate,  455. 

5.  Construction—Issue— Rule  in  Shelley's  Case.    Where  a  testator  di- 
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vides  his  estate  among  four  persons  and  directs  *'that  in  case  any  of 
the  said  persons  shali  die  befoi-e  the  division  of  my  estate,  leaving  law- 
ful issue,  such  issue  shall  receive  the  parentis  legacy,"  the  words  ^*  par- 
entis legacy"  restricts  the  meaning  of  the  word  '*  issue  "  to  a  definite 
failure  of  issue,  and  if  any  one  of  the  devisees  dies  before  the  division 
of  the  estate,  without  having  left  lawful  issue,  his  share  passes  under 
a  clause  in  the  will  directing  that  in  case  of  a  devisee  dying  without  is- 
sue, his  share  shall  be  divided  among  the  other  devisees  then  living, 
share  and  share  alike.    Oliyer's  Estate,  509. 

6.  Convei'Sion.  Where  the  testator  directs  that  after  the  death  of 
his  wife  one  half  of  his  real  estate  and  household  furniture  shall  go 
to  one  person,  and  the  other  half  be  divided  amongst  three  other  per- 
sons, and  thei-e  is  no  power  nor  direction  to  sell  real  estate,  no  conver- 
sion is  effected  by  the  will.    01i?er'8  Estate^  509. 

7.  Devise — Description  of  land — Ejectment,  A  devise  of  a  "lot  of 
land  and  buildings  situate  at  the  northwest  corner^'  of  two  streets, 
naming  them,  cannot  be  enlarged  so  as  to  include  three  lots,  the 
frontage  of  which  began  at  the  comer  and  extended  along  one  of  the 
streets,  where  it  appears  that  there  were  buildings  on  the  lot  directly 
at  the  comer,  and  that  a  line  fence  kept  up  by  the  testator  separated 
this  lot  from  the  second  one,  and  that  the  entire  property  consisted 
of  three  borough  lots,  that  these  lots  were  purchased  by  testator  at 
different  times,  and  from  different  parties,  and  that  they  were  each  of 
the  dimensions  known  to  be  the  dimensions  of  the  town  lots  of  the 
borough.    Updegraff  ?•  McCormicky  590. 

8.  Devise — Lapse — Decease  qf  devisee  in  lifetime  qf  testator — Act  of 
April  8,  1833,  P.  X.  250.  Where  a  testator  devises  land  to  his  son 
subject  to  the  payment  of  a  certain  sum  to  his  wife  and  heirs,  and  if 
the  son  does  not  desire  to  take  the  land  and  pay  said  amount  then  to 
a  second  son,  and  the  first  son  dies  in  his  father's  lifetime  leaving  a 
son^  the  devise  does  not  lapse,  but  under  the  Act  of  April  8,  1833,  P.  L. 
250,  sec.  12,  vests  in  the  son  of  the  first  beneficiary.  Blackwell  T« 
Seottten,  446. 

9.  Devise — RiUe  in  Shelley'' s  Case,  A  devise  to  A  for  life,  with  re- 
mainder to  his  issue  as  tenants  in  common,  their  heirs  and  assigns 
forever,  and  in  default  of  issue,  then  to  testator^s  heirs  under  the  in- 
testate laws,  creates  an  estate  in  fee  simple  in  A.  Bright  i.  Es- 
teriy,  88. 

10.  Estate  for  life-^Issue-^Children—Rule  in  Shelley's  Case,  Testa- 
tor  gave,  devised  and  bequeathed  to  his  three  children  separately  **  a 
house  and  lot,  for  a  homestead  for  life,  to  be  worth  $10,000  each.*' 
He  then  directed  that  his  executor  should  invest  the  sum  of  $30,000 
*'  in  the  purchase  of  said  three  lots  and  houses,  as  homesteads  for 
said  three  children."  He  further  directed  as  follows:  "My  said  ex- 
ecutors shall  convey  the  titles  to  the  houses  and  lots,  so  acquired  by 
them,  to  the  trustees  as  hereinafter  provided,  designating  for  wliich 
child  each  lot  is  conveyed,  and  the  title  to  said  lot,  so  vested  in  the 
trustee,  shall  be  held  by  him  in  trust  separately  for  each  of  said  three 
children,  and  the  wife  or  husband  of  each  as  the  case  may  be,  for  and 
during  the  term  of  each  of  their  natural  lives,  and  the  remainder,  in 
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trust,  for  the  lawful  issue  of  such  child,  until  the  youngest  Hying  of 
such  issue  attains  the  age  of  twenty-one  years,  when  the  trust  shall 
oease  and  the  title  to  such  lots  shall  be  conyeyed  to  such  issue,  as 
tenants  in  coinmou,  and  in  default  of  such  issue  such  remainder  shall 
go  to  my  gi'andchildren,  share  and  share  alike,  and  in  case  of  the 
death  of  any  grandchildren  haying  lawful  issue,  the  share  of  such 
deceased  parent  shall  go  to  such  issue.**  Held,  that  the  children  took 
an  equitable  life  estate  in  the  lot  and  house  deyised  to  each  of  them. 
DnFoar  t.  Babb,  107. 

11.  Isime  devieavit  vel  non — Testamentary  capacity — Undue  ir\fiuence. 
An  issue  devisayit  yel  non  is  pi*operly  refused  where  it  appears  that 
the  testatrix  when  about  eighty-seyen  years  old  distributed  one  third 
of  her  estate  amongst  her  nephews  and  neices,  who  were  her  nearest 
of  kin,  and  all  of  whom  liyed  in  remote  states,  and  with  whom  she 
had  no  close  personal  relations,  and  shortly  thereafter  executed  the 
paper  in  controyersy  by  which  she  diyided  the  remainder  of  her  estate 
among  missioDary  and  educational  societies  of  a  religious  denomina- 
tion to  which  she  was  deyotedly  attached,  that  testatrix  was  of  per- 
fectly sound  mind  at  the  time  of  the  making  of  her  will,  was  able  and 
did  manage  her  own  affairs,  and  that  the  preachers  of  the  denomina- 
tion benefited  while  haying  knowledge  of  the  testatrix's  purpose  did 
not  urge  her  to  the  execution  of  it  nor  in  any  way  fraudulently  prac- 
tice upon  her.    Wingert's  Estate^  427. 

12.  Legacy — Abatement — Widow,  Where  a  testator  bequeaths  to 
his  wife  in  lieu  of  dower  tlie  interest  of  a  sum,  which  turns  out  to  be 
larger  than  his  whole  estate,  with  disposition  oyer  of  the  principal 
amongst  his  suryiying  brothers  and  sisters,  and  also  bequeaths  the 
interest  of  a  smaller  sum  to  an  adopted  daughter,  and  the  whole  es- 
tate is  awarded  in  trust  to  the  widow,  her  legacy  not  abating,  the 
adopted  daughter  upon  the  death  of  the  widow  has  the  right  to  haye 
awarded  to  her  for  life  a  proportion  of  the  estate  ascertained  by  com- 
paring the  amount  of  the  daughter's  legacy  with  the  amount  of  the 
widow's  legacy  specified  in  the  wilL  In  such  a  case  the  priyilege 
accoi*ded  to  the  widow,  who,  by  yirtue  of  her  dower,  is  regarded  as  a 
purchaser,  is  purely  personal,  and  does  not  extend  to  the  brothers 
and  sisters,  who  are  yolunteers.    Forepangh's  Estatef  484. 

13.  Probate—After-born  children— Acts  qf  ApHl  8,  1883,  P.  L.  260, 
and  April  22,  1856,  P.  L,  532.  A  child  bom  after  the  date  of  its 
mother's  will,  and  not  provided  for  therein  may  claim  its  share  in  the 
real  estate  owned  by  its  mother,  although  fiye  years  haye  elapsed 
from  the  date  of  the  probate  of  the  will.    Owens  T«  Haines^  137. 

14.  Probate — Distribution — Evidence,  On  a  question  of  the  distri- 
bution of  a  testator's  estate,  the  yalidity  of  testamentary  proyisions 
depending  on  matters  dehors  the  record  may  be  inquired  into  notwith- 
standing probate.    Owens  v.  Haines,  137. 

15.  Remainder — ^^  Die  unmarried,^^  Testator  directed  as  follows: 
**I  giye  and  bequeath  unto  my  son  Joseph  the  sum  of  twenty  thou- 
sand dollars,  in  trust  to  invest  it,  if  possible,  on  mortgage,  and  to  pay 
the  interest  to  my  daughter  Catharine  during  her  natural  life,  and 
after  her  death,  I  give  and  bequeath  the  principal  and  interest  thereon 
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to  her  children,  if  she  was  married  and  had  any,  share  and  share  alike. 
But  if  she  should  die  unmarried,  then  I  give  and  bequeath  the  one 
half  thereof  to  my  son  Joseph  and  the  other  half  to  his  four  chil< 
dren/^  Catharine  died  married,  but  without  having  had  children, 
leaving  her  husband  to  survive  her.  Held,  that  Joseph  and  his  fuur 
children  were  entitled  to  the  fund  of  920,000  rather  than  the  executor 
of  Catharine.    Goodman's  Appeal^  1. 

16.  Remainder — Vented  and  contingent  estates^*^  Surviving  grand- 
children,^^ Where  a  fund  is  given  by  will  to  a  trustee  in  trust  to  pay 
the  income  to  the  testator's  widow  during  her  life,  and  at  her  decease 
in  trust  for  grandchildren  named,  **  the  interest  thereof  to  be  paid  to 
them  semi-annually  until  they  have  reached  the  age  of  twenty-one 
years,  when  the  said  principal  sum  shall  be  equally  divided  amongst 
my  surviving  grandchildren,  share  and  share  alike,''  the  intent  of  the 
testator  is  that  the  fund  shall  vest  in  such  of  his  surviving  ohildi*en 
only  as  shall  attain  the  age  of  twenty-one  years.  In  such  a  case  it 
vests  indefeasibly  in  the  class  when  one  of  them  attains  the  required 
age.    Schnldt's  Estate,  68. 

17.  Testamentary  capacity — Issue  devisavit  vel  non — Undue  ir^uence. 
An  issue  devisavit  vel  non  for  lack  of  testamentary  capacity  and  for 
alleged  undue  influence  by  a  son,  will  be  refused,  where  the  evidence 
shows  that  during  the  last  year  of  decedent's  life,  decedent  was  much 
weakened  by  age  and  disease;  that  at  times  he  failed  to  recognize 
neighbors  and  members  of  his  family,  but  that  on  the  day  that  the 
will  was  written  he  was  able  to  transact  business,  understood  and 
talked  about  the  property  he  possessed,  the  parties  to  whom  he  de- 
sired to  will  it,  and  the  disposition  he  wished  to  make  of  it;  that  the 
scrivener  came  at  the  decedent's  request  and  wrote  the  will  under  dece- 
dent's directions,  without  any  member  of  the  family  being  present;  that 
the  will  after  it  was  drawn  was  read  to  decedent,  signed  by  him  and 
a  former  will  destroyed;  that  by  the  last  will  decedent's  youngest  son 
was  devised  land  which  by  a  former  will  had  been  devised  to  another 
son  to  whom  a  money  legacy  was  given  instead;  that  the  other  be- 
quests In  the  first  will  were  not  changed ;  that  the  youngest  son  con- 
tinued to  live  with  his  father  until  the  latter's  death,  and  was  the  only 
son  who  showed  any  taste  or  inclination  towards  farming;  and  that 
there  was  nothing  to  show  that  the  change  in  decedent's  intentions  was 
brought  about  by  the  youngest  son  or  by  any  one  in  his  behalf.  Len- 
barfs  Estate,  618. 

18.  Trust  and  trtistees— Separate  use  trust^Perpetuities.  Testator 
devised  and  bequeathed  to  trustees  with  active  duties  a  moiety  of  his 
residuary  real  and  personal  estate  "  in  trust  to  pay  the  rents,  interest 
and  income  thereof  to  my  daughter  during  her  natural  life  for  her 
sole  and  separate  use,  support  and  maintenance  and  without  control 
of  any  husband  she  may  take  and  her  receipt  to  be  the  only  discharge 
therefor.  And  after  her  decease  for  the  use  and  benefit  of  such  per- 
son or  persons  as  my  said  daughter  shall  give  and  devise  the  same 
by  her  will  in  writing  duly  executed,  and  for  want  of  such  will  then 
the  same  to  go  to  her  heirs."  The  daughter  subsequently  married,  and 
exercised  the  power  of  appointment  in  favor  of  her  son,  providing 
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that  at  the  age  of  twenty-five,  her  trustees  should  pay  him  out  of  the 
principal  moneys  of  her  residuary  estate,  the  sum  of  $25,000  for  his 
own  use  absolutely,  and  further  providing  that  after  paying  him  the 
income  from  the  remainder  of  the  residuary  estate  they  should  on  his 
death,  dispose  of  the  fund  as  follows: 

**  And  as  to  said  residue  of  my  estate  upon  the  further  trust: 

*'Upon  the  death  of  my  son  leaving  surviving  him  a  child  orchil- 
di*en  or  issue  of  a  deceased  child  or  children  or  those  or  any  of  them, 
and  a  widow  also  then  to  hold  said  residue  to  and  for  the  use  of  such 
of  his  said  child,  children,  issue  of  a  deceased  child  or  children,  and 
widow  as  the  case  may  be,  in  such  proportion  and  in  such  way  and 
manner  as  my  son  by  his  last  will  and  testament  or  any  writing  in 
the  nature  thereof  shall  direct,  limit  or  appoint  and  in  default  of  such 
appointment  then  to  hold  said  residue  to  the  use  of  such  person  or 
persons  as  would  be  entitled  to  the  same  and  in  such  shares  and  pro- 
portions and  for  such  estate  and  interest  as  they  would  respectively 
be  so  entitled,  under  the  laws  of  Pennsylvania,  aforesaid,  in  case  my 
son  died  intestate,  possessed  and  the  lawful  owner  of  said  residue  of 
my  estate,  and  having  the  absolute  dominion  thereof.*^ 

She  further  directed  that  in  case  the  son  should  die,  leaving  him 
surviving  no  child,  children  or  issue  of  a  deceased  child  or  children, 
but  a  widow,  one  third  of  the  residue  should  be  paid  to  said  widow 
and  two  thirds  of  the  net  residue  in  equal  parts,  one  to  her  husband 
absolutely  and  the  other  to  the  children  of  her  deceased  brother. 

The  daughter  was  uu married  and  not  in  contemplation  of  marriage 
at  the  date  of  the  will.  Held  ( 1 )  that  the  trust  for  the  daughter  was 
an  active  trust  and  was  not  defeated  by  the  fact  that  the  separate  use 
annexed  to  it  failed ;  (2)  that  the  daughter  took  a  life  estate,  and  could 
therefore  dispose  of  the  fund  only  under  the  power  of  appointment 
contained  in  her  father's  will;  (3)  that  the  life  estate  appointed  to 
the  son  and  the  gift  of  $25,000  to  him  when  attaining  the  age  of 
twenty-five  years  (if  he  reached  the  age  of  twenty-five  years  within 
twenty-one  yeare  of  his  mo  therms  death)  did  not  infringe  the  rule 
against  perpetuities;  (4)  that  the  appointment  to  the  widow  and  un- 
born children  of  the  son  was  bad,  as  the  appointees  by  possibility, 
might  not  come  into  being  within  twenty-one  years  after  the  death  of 
the  donee;  (5)  that  the  residuary  estate,  except  the  portion  which 
passed  by  valid  appointment  to  the  son,  passed  under  the  will  of  the 
original  testator  to  his  daughter's  '* heirs;''  (6)  that  as  the  fund  was 
personalty  and  as  the  daughter's  husband  and  son  survived  her  and 
then  died,  distribution  should  be  made,  one  hstlf  to  the  personal  rep- 
resentatives of  her  husband,  less  collateral  inheritance  tax,  and  one 
half  to  the  personal  representatives  of  the  son.    Boyd's  Estatey  487. 
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Page   3  in  title  of  case  should  read  Zuber  not  Zaber. 
*'    81  2d  line  of  syllabus  should  read  532  not  538. 
**     "  10th  "    **        **  **  *'     632    '*    528. 

**  615  10th  line  from  bottom  should  read  Selin^B  Grove  not  Selinsgrove. 
*'  537  nth  and  12th  lines  from  bottom  should  read  for  William  J.  Diehl, 
Mayor  of  Pittsburg  and  Joseph  G.  Wyman,  Mayor  of  Allegheny, 
instead  of  W.  J.  Diehl,  Mayor  of  Allegheny. 
(706) 
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